
TOWN OF ADDISON TEXAS

RESOLUTION NO R09006

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF

ADDISON TEXAS CONSENTING TO THE ASSIGNMENT OF A

LICENSE AGREEMENT FOR THE INSTALLATION AND

MAINTENANCE OF A TELECOMMUNICATIONS CABLE UNDER

SURVEYOR BOULEVARD RECITING THE TERMS AND

CONDITIONS UPON WHICH CONSENT TO THE ASSIGNMENT IS

GIVEN PROVIDING AN EFFECTIVE DATE

WHEREAS on June 8 2004 the Town of Addison Texas the City previously
entered into an agreement entitled License Agreement and so called herein a true and correct

copy of which is attached hereto as Exhibit A with Barrett Burke Wilson Castle Daffin

Frappier LLP a Texas limited liability partnership Barrett Burke in which the City
granted to Barrett Burke a nonexclusive revocable license to construct reconstruct maintain and

operate one four 4 inch conduit containing both fiber and copper cable under Surveyor
Boulevard for the sole purpose of connecting for telecommunication purposes the properties
located at 15000 Surveyor Boulevard and 4004 Belt Line Road Forum II Suite 100 within the

City the Properties and

WHEREAS Barrett Burke now known as Barrett Daffin Frappier Turner Engel LLP
a Texas limited liability partnership Barrett Daffin the tenant of the Properties has assigned
its interest as tenant in the Properties to National Default Exchange Holdings LP a Delaware
limited partnership National Default and

WHEREAS having assigned its tenancy interests in the Properties to National Default
Barrett Daffin desires to assign its interest in the License Agreement to National Default in

accordance with that Assignment and Assumption of License by and between Barrett Daffin and
National Default a true and correct copy of which is attached hereto as Exhibit B the
Assignment Agreement and

WHEREAS Section 11 of the License Agreement provides that Barrett Burke may

assign transfer or otherwise convey its rights in the License Agreement with the express prior
written consent of the City which consent is to be evidenced by ordinance or resolution of the

City that recites the terms and conditions if any upon which the Citys consent is given and

WHEREAS the City desires by this Resolution to consent to the Assignment
Agreement subject to the terms and conditions set forth herein

NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE

TOWN OF ADDISON TEXAS

Section 1 Incorporation of Recitals The above and foregoing recitals are true and
correct and are incorporated herein and made a part hereof

Section 2 Consent to Assignment Conditions
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A Subject to the terms conditions and provisions of this Resolution the Town of
Addison Texas hereby consents to the assignment of the rights duties liabilities and obligations of
Barrett Daffin Frappier Turner Engel LLP a Texas limited liability partnership as licensee
under the License Agreement to National Default Exchange Holdings LP a Delaware limited
partnership as set forth in the Assignment and Assumption of License attached hereto as Exhibit
B In consenting to such assignment the City is relying upon the statements and representations
made by Barrett Daffin and by National Default in the Assignment Agreement

B This consent is given subject to the following

A The City does not waive any of its rights under the License Agreement as to
National Default The City hereby releases Barrett Daffin from its obligations under the License
Agreement from and after the effective date and time of the Assignment Agreement provided
however that notwithstanding the foregoing the City does not release or waive any rights or

claims as to any covenants obligations liabilities duties or responsibilities of Barrett Daffin
under the License Agreement prior to the said effective date and time of the Assignment
Agreement and Barrett Daffin shall be and remain fully liable and responsible for all of its
obligations and duties under the License Agreement and for all of its acts and omissions in
connection therewith related thereto or which arose or have their inception prior to the effective
date and time of the Assignment Agreement

B Notwithstanding any provisions of this Resolution or the Assignment Agreement
to the contrary this consent shall not operate as a waiver of any prohibition against further
assignment transfer or other conveyance of the License Agreement without the Citys express
prior written consent

C The consent shall be effective only upon the execution by the City Barrett Daffin
and National Default of an amendment to the License Agreement in substantially the form and
content as set forth in that Amendment to License Agreement attached to this Resolution as

Exhibit C the Amendment

D This consent shall be and remain valid only if and provided that by no later than
500 oclock pm CST on Friday March 13 2009 i the Assignment Agreement has been
executed by both Barrett Daffin and National Default and an original of the same has been
delivered to the Town of Addison Town Hall 5300 Belt Line Road Dallas Texas 75254 ii
the Amendment has been executed by an authorized representative of Barrett Daffin and
National Default and a fully executed copy of the same has been delivered to the Town of
Addison at the same address Otherwise this Consent shall be null and void as if it had never

been given and executed

Section 3 Effective Date This Resolution shall be in effect from and after its
passage and approval

PASSED AND APPROVED by the City Council of the Town of Addison Texas this
the 10th day ofMarch 2009
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ayor Jo how

ATTEST

By
Lea Dunn City Secretary

APPROVED AS TO FORM

Jo ill City Attorney
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EXHIBIT A License Agreement



r STATE OF TEXAS

COUNTY Or DALLAS
LICENSE AGREEIIENT

THIS LICENSE AGREENMNT License or Agreement is made this day of

fuN 2004 by and between the Town of Addison Texas the City

and Barrett Burke Wilson Castle Daffin Frappier L L P a Texas Limited Liability

Partnership the Company

WHEREAS Surveyor Blvd is a public street located witliin and tender the authority and

control of the City and

WHEREAS tho Company leases tivo properties along Surveyor Blvd which are

generally described as 15000 Surveyor Blvd and 4004 Belt Line Yonum 11 Suite 100 the

IIuildings and which are depicted on EXHIBIT I attached hereto and incorporated herein

and

WHEREAS the Company desires to install undot Surveyor Blvd a felecommunications

cable connecting tho two Buildings for the purpose of facilitating communication between the

two Buildings and

WHEREAS Section 7058 of the Citys Code of Ordinances provides among other

things that all persons that place facilities in on or over public rightsofway must obtain a

franchise license or other authorization as may be rewired by the City to use the public rights

ofwayand

WHEPMAS the Compaq desires to place the Cable as defined herein under Surveyor

Boulevard and has requested the Citys issuance ofits authorization to construct rnahatain and

operate the same
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NOW THEREFORE for and in consideration of the mutual covenants and obligations
I

set forth herein and other good and valuable consideration the City and the Company do hereby

contract and agree as follows

Grant ofLicense The City hereby grants to Company a nonexclusive revocable

license to construct reconstruct maintain and operate subject to the terms and conditions of this

Agreement one four 4 fourinch conduit containing both fiber and copper cable SFE

specifications on EXHIBIT X attached hereto and incorporated herein the Cable under

Surveyor Blvd for the sole purpose of connecting for telecommunication purposes the properties

located at 15000 Surveyor 31vd and 4004 Belt Line lid Form 17 Suite 1001 Addison Texas

together the Properties Tlie telecommunication services which may be provided between

and only between the properties shall be and are limited to the following audio video data

voice And signalling communications Tho Cable shall be located as shown on ENE IT 1

This license the grant made hcrcinand the rights oftheCornpany hereunder are subject

and subordinate to a the prior and continuimiight of the City its successors and assigns to

use all and any part ofSurveyor Blvd including without limitation the portionofSurveyor Blvd

in which the Cable is located for any purpose whatsoever in the Citys sole discretion b any

existing electric gas communication cable water sewer or other utility or drainage facility

located in on under or above Surveyor Blvd c existing rights of any utility communication

or other person coznparry or entity in or to Surveyor Blvd d any existing franchise grant

liccnse lease easement or other interest heretofore granted or conveyed by the City e all

laws ordinances standards codes policies rules and regulations currently existing or hereafter

enacted adopted arneadedor modified of the City or of any governmental entity or agency
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having jurisdiction over Surveyor Blvd or the use thereof and f all of the terms and conditions

l of this Agreement

2 Term Subject to the terms and conditions of this Agreement Us License shall

continue in force for a period of ten 10 years from the date of execution of this Agreement or

earlier if terminated as provided hereinafter

3 Tdenfif Markers Markers in a form and size satisfactory to the City shall be

installed and constantly maintained by Company at the Citys property lines or at such locations

as the City may designate and shall be relocated or removed by Company upon request of the

City The absence of markers does not constitute a warranty or representation by the City that

there are no subsurface installations lines cables or other equiprent materials or property

The Company shall be responsible for determining and locafing all utility or other facilities

equipment or property that may be located in the area in which the Cable willbeconsttucted

F1
operated and maintained whether subsurface or othenvise

4 Cost As consideration for the license and rights granted herein Company shall

pay the City as follows

a An acceptance fee in the amount of 100 per linear foot of streets bored or

traversed and One Thousand Dollars100000 for each public street crossing with such

paymeiit due on execution of this License and

b An annual payment to the City in the amount of One Thousand and No100

Dollars100000 payable in advance with the first payment due on execution of this License

Each annual payment thereafter shall be due on orbefore the anniversary date of this Agreement

until the expiration ofthisTlicease or this License is otherw ise terminated as provided herein

Company shall bear theentire cost of construction reconstructing maintaining and operating the
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Cable and will not allow or permit any mechanics materialmans or other liens to be enforced

against the Citys property by reason of any such work and agrees to and shall indemnify the

City against any such liens

5 Construction and Maintenance The Cable shall be constructed reconstructed and

maintained in accordance with plans approved by the City Approval by the City of this

Agreement or ofsuch plans shall not constitute a warranty or representation by the City that such

plans conform with federal state midor local laws ordinances rules codes and regulations

applicable thereto The Company shall comply with all applicable laws ordinances standards

codes policies rules and regulations currently existing or hereafter enacted adopted amended

or modified of the City or of any govenimental entity or agency having jurisdiction over

Surveyor Blvd or the use thereof including lint not limited to the securing of building and

excavation permits as necessary or required

All work upon or in connection with the Cable sha11 be done to the Citys satisfaction at

such times and in such planner as not to interfere with or create a hazard to the operation

maintenance andor use of any street roadway or other rightofway In the construction

reconstruction maintenance and operation of the Cable the Company shall keep the Cable and

the Citys property in a neat and safe condition and in good order and operating condition failing

which the City may do so at the Companys expense Upon w itten notice from the City by and

through the Citys DirectorofPublio Works or his designee stating in general terms how and in

what manner maintenance or repair of the Cable or the street orrightofway in which the Cable

is located is required Company shall perform such maintenance or repair ifCompany fails to do

so the City shall have the right in addition to any other rights of the City provided for herein or

at law in equity or otherwise to perform such maintenance or repair the cost ofwhich shall be
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borne by the Company If required by the City in its use of the Citys property Company at its

I

sole cost shall reconslruCt TcloCate or alter the Cable In the event that the Company has not

relocated the Cable as directed by the CitysDirector ofPublic Works within a reasonable length

of time as determined by the Director of Public Works the City shall have the right without

liability to the Company to relocate capse to be relocated or rerhove the Cable and the

Company shall reimburse the City for all costs of relocation or removal Except in an

emergency Company shall give the City at least five 5 days written notice or such longer time

as maybe required by the City in aay ordinance rule regulation standard code or policy of the

City of the day and hour it proposes to do any work on the Cable Company shall bear

responsibility for timely and complete repairs in the event of damage to the Cable from any

cause whatsoever

Company shall cooperate with the City in making any test the City requires of any

installation or condition which in its judgment may have an adverse effect on any of the

facilities of the City All costsincnrred by the test or any corrections thereof shall be bomeby

Company

Miscellaneous Obligations ofCampMU

A Company shall maintain a complete set of as builf plans of the Cable and shall

Rumish copies ofthe same to the City

13 Company shall maintain a local agent who is familiar with the Cable and whose

name and address shall be furnished at least annually to the City The local agent shall be

responsible for satisfying all information needs of the City
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7 lhmnifcationInsurance

A 1 IN CONSIDERATION OF THE GRANTING OF THIS AGREEMENT

COMPANY AGREES TO DEFEND INDEMNIFY AND HOLD HARMLESS THE CITY

ITS OFFICERS AGENTS AND EMPLOYEES EACH AN INDEMNITEE FROM AND

AGAINST ANY AND ALL SUITS ACTIONS JrUDGMEgTS LIABILITIES PENALTIES

FINES EXPENSES FEES AND COSTS INCLUDING REASONABLE ATTORNTEYSFEES

AND UTHER COSTS OF DEFENSE AND DAMAGES TOGETHER DAMAGESI

ARISING OUT OF OR N CONNECTION WITH THE COMPANYS PERFORMANCE OF

THIS AGREEMENT INCLUDING DAMAGES CAUSED BY THE INDEMNrrEESOWN

NEGLIGENCE OR GROSS NEGLIGENCE OR CONDUCT THAT MAY OR DOES

EXPOSE AN INDEMNITEE TO STRICT LIABILITY UNDER ANY LEGAL THEORY

EXCEPT AS SPECIFICALLYSIMITED HEREIN

2 WITH RESPECT TO THE COMPANYS INDEMNITY OBLIGATION SET

FORTIS IN SUBSECTION 1 COMPANY SHALL HAVE NO DUTY TO INDEMNIFY AN

INDEMIJITEE FOR ANY DAMAGES CAUSED BY THE SOLE NEGLIGENCE OF THE

INDEMNITEE OR SOLE GROSS NEGLIGENCE OF THE INDEMNITEE OR SOLE

CONDUCT OF THE INDEMNITEE THAT MAY OR DOES EXPOSE THE INDEMNITEE

TO STRICT LIABILITY UNDER ANY LBGALTHEORY

3 IF AN INDEMNITPE SUFFERS DAMAGES ARISING OUT OF OR IN

CONNECTION WITFI THE PERFORMANCE OF THIS AGREEMENT THAT ARE

CAUSED BY THE CONCURRENT NEGLIGENCB GROSS NEGLIGENCE OR CONDUCT

THAT MAY OR DOES RESULT IN EXPOSURE TO STRICT LIABILITY OF I30TII THE
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COMPANY AND THE INDEMNITEE THIS COMPANYS INDEMNITY OBLIGATION SET

FORTH IN SUBSECTION A WILL BE LIMITED TO A FRACTION OF THE TOTAL

DAMAGES EQUIVALENT TO THE COMPANYS OWN PERCENTAGE OF

RESPONSIBILITY

4 WITH RESPECT TO THE COMPANYS DUTY TO DEFEND SET FORTH

HEREIN IN SUBSECTION A THE COMPANY SHALL HAVE THE DUTY AT ITS SOLE

COST AND EXPENSETIIROUGH COUNSEL OF ITS CHOICE TO LITIGATE DEFEND

SETTLE OR OTHERWISE ATTEMPT TO RESOLVE ANY CLAIM LAWSUIT CAUSE OF

ACTION OR JUDGMENT ARISING OUT OF OR IN CONNECTION WITH THIS

AGREEMENT PROVIDED HOWEVER THAT THECITY SHALL HAVE THE RIGIITTO

APPROVE THE SELECTION OF COUNSEL BYTHE COMPANY AND TO REJECT THE

COMPANYSSELECTION OF COUNSEL AND TO SELECT COUNSEL OF THE CITYS

OWN CHOOSING IN WHICH INSTANCE T14E COMPANY SHALL BE OBLIGATED TO

PAYREASONABLE ATTORNEY FEES AND TIIE EXPENSES ASSOCIATED THERETO

THE CITY AGREES THAT IT WILL NOT T3P ASONA3LYWITHHOLD APPROVAL OF

COUNSEL SELECTED BY COMPANY AND FURTHER THE CITY AGREES TO ACT

REASONABLY INTHESELECTION OF COUNSEL OF ITS OWN CHOOSING

5 IN THE EVENT THAT THE COMPANY FAILS OR REFUSES TO PROVIDE

A DEFENSETO ANY CLAIM LAWSUIT JUDGMENT OR CAUSE OF ACTION ARISING

OUT OFOR IN CONNECTION WITH TICSAGREEMPNT THE CITY SHALL HAVETHE

IZIGI4T TO UNDERTAKE THE DB ENSE COMPROMISE OR SETTLEMENT OF ANY

SUCH CLAIM LAWSUIT JUDGMENT OR CAUSE OF ACTION THROUGH COUNSEL

OF ITS OWN CHOICE ON DETIALF OF AND FOR THE ACCOUNT OF AND AT THE
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RISK OF THE COMPANY AND THE COMPANY SMALL BE OBLIGATED TO PAY THE
i

REASONABLE AND NECESSARY COSTS EXPENSES AND ATTORNEYS FEES

INCURRED BY THE CITY IN CONNECTION WITH HANDLING THE PROSECUTION OR

DEFENSE AMID ANY APPEALS RELATED TO SUCH CLAIM LAWSUIT JUDGMENT

OR CAUSE OF ACTION

G THE PROVISIONS OF THIS SECTION 7A SHALL SURVIVE THE

EXPIRATION OR TERMINATION OF THIS AGREEMENT

B The Company shall provide and maintain the minimum insurance coverages set

forth below during the term hereof

1 Commercial General Liability insryrance at minimum combined single limits of

1000000peroccurrence and2000000 general aggregate for bodily injury and property

damage which coverage shall include productscompleted operations1000000 products

completed operations aggregate and XCU Explosion Collapse Underground hazards

Coverage for productscompleted operationsmiust be maintained for at least two 2 years after

the constructiorr Work has been completed Coverage must be amended to provide for an each

project aggregat6limitoffinsurance

2 Workers Compensation insurance at statutory limits including Employers

Liability coverage a minimum limitsof1000000 each occurrence each amident1000000by

diseaseeachoccurrence1000000 by disease aggregate

3 Commercial Automobile Liability insurance at minimmn combined single limits

of1000000peroccurrence for bodily injury atrd property damage including owned non

owned and hied car coverage
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4 Builders Risk coverage as follows

a All Risk Builders Risk insurance including collapse coverage is required on a

completed value form if the contract is for the construction ofa structure or building

b The Builders Risk policy must provide transit and offpremises coverage if the

contract with the builder makes the Town ofAddison responsible for materials The deductible

shall not exceed5000

Any contractors hired by the Company to perform work pursuant to or in connection

with this Agreement shall maintain insurance coverage equal to that required of the Company It

is theresponsibility oftheCompany to assure compliance with this provision

A Comprehensive General Liabiiityinsurance form may be used in lieu of a Cominercial

General Liability insurance form In this event coverage inust be written on an occurrence basis

at limits of1000000 eachoccurrence combined single limit and coverage must include a

broad form comprebensive general liabilityendorsement productscotnplcfed operations XCU

hazards and contractual liability

With reference to the foregoing insurance requirement Company shall specifically

endorseapplicableinsuranee policiesasfollows

1 The Town of Addison shall be named as an additional insured with respect to

General Liability and Automobile Liability

I All liability policies shall contain no cross liability exclusions or insured versus

insured restrictions

3 A waiver of subrogation in favor of The Town of Addison shall be contained in

the Workers Compensation Builders Brisk and all liability policies
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d All insurance policies shall be endorsed to require the insurer to immediately

notify the Town ofAddison ofany material change in the insurance coverage

5 Allinsurancc policies shall be endorsed to the effect that the Town of Addison

will receive at least thirty 39 days Notice prior to cancellation ornonrenewal of the insurance

6 All insurance policies which name The Town of Addison as an additional

insured must be endorsed to read as primary coverage regardless of the application of ofher

insurance

7 Required limits maybe satisfied by any combination of primary and umbrella

liabilify insurances

8 Cohipany may maint4in reasonable and customary deductibles subject to

approval by the Town ofAddison

9 Insurance must be purchased froxn insurers that are finalicially acceptable to the

Town ofAddison

All insurance niust be written on forms filed with and approved by the Texas Department

of Insurance Certificates of Insurance shall be prepared and executed by the insurance company

or its authorized agent delivered to the City simultaneously with the execution of this License

and shall contain provisions representing and warranting the following

1 Sets forth all endorsements and insurance coverages according to requirements

and instructions contained herein

2 Shall speeificplIy set forth the noticeofcancellation or termination provisions to

the Town ofAddison

Upon request Company shall furnish the Town of Addison with certified copies of all

insurance policies
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8 Termination Prior to the expiration of the term of this License Agreement this

Agreement shall terminate upon

A abandonment ofthe Cable or discontinuance ofuse thereof

B failtire of Company to correct any default hereunder promptly after receipt of

notice from the City

C upon thirty 30 days written notice by the City to Company or

D upon thirty 30 days written notice by Company to the City

Upon the expiration or termination of this Agreement the Company shall remove the

Cable and restore the premises to the Cifys satisfaction failing which the City may arrange to

do soar Companys expense

9 Notice Where the terms of this Agreement require that notice in writing be

provided such notice shall be deeaned delivered upon handdelivery or upon three 3 days

following the deposit of the ziotice ift the United States nail postage prepaid and sent by

certified mail retnrb receipt requested and properly addressedasfollows

To the City To the ComnM

5300 Belt Line Road 15000 Surveyor Blvd
Dallas TX 75254 Addison Texas

Attn Director ofPublic Works Attn Mr Barry Tiedt

10 Applicable Lmv Venue In the event of any action under this Agreement venue

for all causes of action shall bo instituted and maintained in Dallas County Texas The parties

agree that the laws of the State ofTexas shall govern and apply to the interpretation validity and

enforcement of this Agreement and with respect to any conflict of law provisions the parties
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agree that such conflict of law provisions shall not affect the application of the law of Texas

without reference to its conflict of law provisions to the governing interpretation validity and

enforcement of this Agreement

Tom 11 Ass ment The rightsgr granted by this Agreement shall not be assigned

transferred or otherwise conveyed by the Company without the express prior written consent of

t o City Any required consent is to be evidencedby an ordinance or resolution of the City that

fully recites the terms and conditions ifany upon which consent is given

12 Entire Agreement This Agreement represents the entire and integrated

agreement behveen the City and the Company relative to the Cable as described herein and

supersedes all prior negotiations representations andor agreements either Avritten or oral

13 Amendment Taus License may not be altered waived amended or extended

except by ah instrument in writing signed by the City and the Company

14 No ThirdPg ty 13encEciaries The provisions of this Agreement are solely for the

benefit of the parties hereto and are not intended to create or grant any rights contractual or

otherwise to any third person or entity except as may beprovided for herein

15 Ikon Waiver Rights ctmulative The failuro by either party to exercise any right

power or option given to it by this Agreement ar o insist upon Strict compliance 1Ylth the terms

of this Agreement shall not constitute a waiver of the terms and conditions of this Agreement

with respect to any other or subsequent breach thereof nor a waiver by such party ofits rights at

any time thereafter to require exact and strict compliance Avith all the terms hereof The rights or

remedies under this Agreement are cumulative to any other rights or remedies which may be

granted by law in equity or otherwise
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1 6 Survival Any rights and remedies either party may have with respect to the other

arising out of the performance of or in connection with this Agreement shall survive the

expiration or termination of this Agreement

17 Relationship The parties hereto have the relationship only of licensor and

licensee and under no circumstances shall this Agreement be construed as one of agency

partnership joint venture joint enterprise or employment between the parties

18 Severability If any provision of this Agreement is held to be illegal invalid or

unenforceable under presentor future laws such provision shall be fully severable and this

Agreementsball be construed and enforced as if such illegalinvalid or unenforceable provision

is not a part hereof and the remaining provisions hereof shall remain in full force and effect

19 For purposes of this Agreement includes and including arc terms of enlargement and

not of limitation or exclusive enumeration and use of the ferms fives not create a presumption that

components not expressed are excluded

20 Authoi7yto l xecute The undersigned officers andor agents of thepartiies hereto

are the properly authorized officials and have the necessary authority to execute this Agreement

on behalf of the parties hereto and each party hereby certifies to the other that any necessary

resolutions or otheractextending such authority have been duly passed and are now in full force

and effect
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IN WITNESS N RHOF the City and the Company have executed this License
I
i

Agreement on the clay and year first set forth above

TOWN OF ADDISON TEXAS BARRETT BURla WILSON CASTLE
DAFFIN FRAPPIRR L L P

BY
Ron Whitehead City Manager Baary Tiedt ChiefFinancial Officer

Ifs GJ
ATTEST

By l
Carmen Moran City Secretary

i
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ASSIGNMENT AND ASSUMPTION OF LICENSE

THIS ASSIGNMENT AND ASSUMP1ION OF LiCFNSE this Assigmnent is made as of the
dayof2008 the Effective Date by and between BARRETT DAFIIAI

FRAPPIER TURNER ENGEL LLP a Texas limited liability partnershipfka Barrett Burke Wilson
Castle Daftin Frappier UP its successors and assigns Assignor and NATIONAL DEFAULT
EXCHANGE 1TOIDING8LP a Delaware limitedpartnership Assigne

RECITALS

A The Town of Addison Texas granted a license to Assignor pursuant to that certain License
Agreement dated June 82lU4 tle Lieeiise attached hereto as Exhibi IA

B The License allows for Assignor to instaIl maintain and opeiate a tolecommunicaions cable as
further described iti the License under Surveyor Blvd connecting two properties along Surveyor
Blvd which arc generally described as 15000 Surveyor Blvd and 4004 Belt Line Forurti 11
suite 100 as depicted on Exhibit I attached to the License the Propey

C Assignor previously assigned its interest as tenant in the leases affecting thcProperty to
Assignee Assignor now desires to assign all of its right title and interest in and to the License to
Assignee and Assignee wishes to assume all of Assignors right title and interest in the License
specifically acknowledging that it is suUject to the tens restrictions and conditions contained in
the License

D Pursuant to Section 11 of the License Assignorhas obtained the prior written consent of the
Director of Public Works of the Town of Addison for such assignment

NOW THEREFORE lorand in consideration of the sure of Ton Dollars 1MO and other good
and valuable consideration the receiptand sufficiency of which are hereby acknowledged and in further
Consideration of the provisions covenants and agreements hereinafter set forth it is agreed aS follows

1 Assignor hereby sells transfers assigns and conveys to Assignee all of Assignors right
title and interest in and to the License

2 Assignee hereby accepts the assigunent of the License and agrees to assurne dischargeand be bound by in accordance with the tcrtns of the License all of Assignors duties and obligations
under the License specificalty acknowledging that it is subject to the terms restrictions and conditions
contained in the License

3 Assignee agrees to indemnify and hold hannIess Assignor from any cost liability
daunage or expense including attorneys fees arising out of or relating to Assignees failure to perforni
any of the1orcgoili6 obligations assttrtned by Assignee hereunder to the extent accruing and applicable to
the period of tinge occurring from and after the Eifective Date

4 Assignor agrees to indemnify and hold harmless Assignee from any cost liability
damage or expense including attorneys fees arising out of or relating to Assignors failure to perfUrm
any of the foregoing obligations assumed by Assignee hereunder to the extent accruing and applicable to11

the period of time occiming prior to the Effective Date
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5 This Assigrunentmay be executed in any number of counterparts each of which shall be
deemedttn original but all of which shall constitute one and the same instrument
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SIGNATME PAGE FOR

ASSIGNMENT AND ASSVIVIPTION
OIL LICENSE

IN WITNESS WHEREOF the parties have caused this Assignment to be executed effective as of
the Iffective Date

ASSIGNOR

BARRETT DAFFIN FRAPPIER TURNER
ENGEL LLP

By
Name
Citte

STATE OF

COUNTY OF

This instrumentwasacknowlecigerl before tiieoitliis clay of 2008 by
of BARRETT DAMNIN FRA PIER TURNER

ENGEL LLPa limited liability f artiiership known to me to be the person whose name is
subscribed to the foregoing instrument and ackiiowled ed to me that he executed the same for the
purposesand cozrsideration tliereiiiexpressedin the capacity therein stated and as the act and deed of said
limited liability parbiers1iip

Notary Public State of

MyComrnissionLxpires
T inted Name of Notary Public

r
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SIGNATUIU PAGE FOR

ASSIGNMENT AND ASSUMPTION
OF LICENSE

IN 1VITNESS WHEREOF the parties liaise caused this Assigruner t to be executed effective as of
the Effective Date

ASSIGNEE

NATIONAL DEFAULT EXCHANGE HOLDINGSLP
a Del6ware hmitcd partnership

By National Default Exchange Management Inc
its General Partner

Fay
Name

Title

srACI OF

COUNTY OF

This instrument wasacknowledged befcre me oa this day of 28 Iy
of NATIONAL DEFAULT CXCI1ANGE

MANAGEMENT NCas gencral partner of NATIONAL DEFAULTIXCIIAN3E HOLDINGS IP
a Delaware limited partnership known to me to be the person whose name is subscribed to the foregoing
instrument and acljiowledged to rne drat lie executed the same for the liurposes and consideration therein
expressed irrtlae capttcilythercn stfiteci and as tha act and deedof said limited partnership

Notary Public Stateof

Nly Cotnnrission apires
Printed Name ofNotary Public
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STATE OF TEXAS

COUNTY OF DALLAS

AMENDMENT TO LICENSE AGREEMENT

This Amendment to License Agreement the Amendment is entered into this day
of March 2009 by and between the Town of Addison Texas the City and Barnett Daffin

rrappicr Turner Engel LLP a Texas limited liability partnership Barrett Daffin and
National Default Exchange Holdings LP a Delaware limited partnership National Default

Recitals

1 On June 8 2004 the City entered into an agreement entitled License Agreement
and so calked Herein a true and correct copy of which is attached hereto as Exhibit A with
Barrett Daffin formerly known as Barrett Burke Wilson Castle Daffin Frappier LLP a

Texas limited liability partnership in which the City granted to Barrett Daffin a nonexclusive
revocable license to construct reconstruct maintain and operate one four 4 inch conduit
containing both fiber and copper cable under Surveyor Boulevard for the sole purpose of

connectinefor telecommunication purposes the properties located at 15000 Surveyor Boulevard
and 4004 Belt Line Road Forum 11 Suite 100 within the City the Properties

2 Barrett Daffn has assigned its interest as tenant in the Properties to National
Default and in connection therewith desired to assign its interest in the License Agreement to
National Default pursuant to that Assigninent and Assumption of License by and betweenBairett
Daffin and National Default A true and correct copy ofwhich is attached hereto as Exhibit B the
Assiament Agreement

3 PursuanttoSeetion 17 Of the License Agreement Barrett Daffin was required to

obtain the express prior written consent of the City to the assignment of thc License Agreement
as evidenced by an ordinance or resolution of the City that recites any terms and conditions upon
which tlreconsent is given In accordance with the said Section 11 on March 10 2009 the City
Council of the City adopted Resolution No setting forth the Citys consent to the
assignment and the terms and conditions upon which such consent was givers One condition
upon which consent was given was that the License Agreement be amended by amending
Section 7 subsection A regarding indemnity In accordance therewith the City Barrett Daffin
and National Default do hereby enter into this Amendinent

NOW THEREFORE for and in consideration of the above and foregoing Recitals the
sure of Ten and No100 Dollars and other good and valuable consideration the sufficiency of

which is hereby acknowledged and agreed the Town of Addison Texas Barrett Daffin Frappiu
Turner Engel LLP a Texas limited liability partnership and National Default Exchange
Holdings LP a Delaware limited partnership Barrett DatCn and National Default are herein
referred to as the Licensee do hereby contract and agree as follows

Section 1 Amendment The License Agreement is hereby amended by amending
Section 7 subsection A in its entirety so that it shall read as follows
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A LICENSEES INDEMNITY OBLIGATION Licensee covenants agrees to
and shall DEFEND with counsel reasonably acceptable to Licensor INDEMNIFY
AND HOLD HARMLESS the Town of Addison Texas and the elected officials the

officers employees representatives and volunteers of the Town of Addison Texas
individually or collectively in both their official and private capacities the Town of

Addison Texas and the elected officials the officers employees representatives
and volunteers of the Town of Addison Texas etch being an Addison Person and

collectively the Addison Persons from and against any and all claims liabilities
judgments lawsuits demands harm losses damages proceedings suits actions
causes of action liens fees fines penalties expenses or costs of any kind and
nature whatsoever made upon or incurred by the Town of Addison Texas andor
any other Addison Person whether directly or indirectly the Claims that arise
out of result from or relate to i any repair to or construction reconstruction
maintenance or lack thereof operation or use of the Cable by Licensee its
owners directors officers shareholders managers partners employees agents
engineers architects consultants contractors subcontractors invitees patrons
guests customers tenants subtenants licensees sublicensees concessionaires or

any other person or entity for whom Licensee is legally responsible and their
respective owners directors officers shareholders managers partners employees
agents engineers architects consultants contractors subcontractors invitees
patrons guests customers licensees and concessionaires collectively Licensee

Persons ii any representations andor warranties by Licensee under this

Agreement andor iii any act or omission under in performance of or in
connection with this Agreement by Licensee or by any of the Licensee Persons
SUCH DEFENSE INDEMNITY AND HOLD HARMLESS SHALL AND DOES

INCLUDE CLAIMS ALLEGED OR FOUND TO HAVE BEEN CAUSED IN
WHOLE OR IN PART BY THE NEGLIGENCE OR GROSS NEGLIGENCE OF

ANY ADDISON PERSON OR CONDUCT BY ANY ADDISON PERSON THAT
WOULD GIVE RISE TO STRICT LIABILITY OF ANY KIND However
Licensees liability under this clauseshall be reduced by that portion of the total
amount of the Claims excluding defense fees and costs equal to the Addison Person
or Persons proportionate share of the negligence or conduct that would give rise to
strict liability of any rind that causedthe loss Likewise Licensees liability for
Addison Persons defense costs and attorneys fees shall be reduced by that portion
of the defense costs and attorneys fees equal to Addison Person or Persons

proportionate share of the negligence or conduct that would give rise to strict

liability of any kind that caused the loss

Licensee shall promptly advise Licensor in writing of any claim or demand against
any Addison Person related to or arising out of Licensees activities under this

Agreement and shall see to the investigation and defense of such claim or demand at

Licensees sole cost and expense The Addison Persons shall have the right at the
Addison Persons option and own expense to participate in such defense without

relieving Licensee of any of its obligations hereunder The defense indemnity and
hold harmless obligations set forth herein shall survive the expiration or

termination of this Agreement
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Section 2 No Other Amendments Except to the extent modified or amended herein
all other terms conditions and provisions of the License Agreement shall remain unchanged andit in full force and effect

Section 3 Authority to Execute The undersigned officers andor agents of the

parties hereto are the properly authorized officials and have the necessary authority to execute
this Amendment on behalfof the parties hereto

IN WITNESS WIEEOF the undersigned parties execute this Amendment this

day of 2009

TOWN OF ADDISON TEXAS

By
Roil Whitehead City Manager

LICENSEE

BARRETT DAFFIN FRAPPIER TURNER

ENGEL LLP

ATTEST

By
Lea Dunn City Secretary

J

i

By
Typedprinted name

Title

NATIONAL DEFAULT EXCHANGE

HOLDINGS LP a Delaware limited

partnership

By
Typedprinted naive

Title
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