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WOLFE CLARK & HENDERSON, L.L.P.
ATTORNEYS & COUNSELORS

IAMES 2, HENBERSON {1008.3991) 123 N. CROCKETT STREET, SUITE 00 JOSEPH W. WOLFE
WILLIAM R, BRYANT (19:19-1979) SHERMAN, TEXAS 75090 RONALDY §I. CLARK
{903) 868-1933 IAMES CORLEY HENDERSON

{903) 892-2397 (FAX) TAMES ¢ TIDWELL

January 25, 1994

Ms, Cheryl Milam

Administrative Secretary~Finance
Town of Addison

P. O. Box l44

Addison, TX 75001

Re: Kezoh, et al v. Multivest Real Estate Fund, LTD, et al
Cauge No. 93~3837-F :

Dear Ms. Milam:

Judgment has been entered in favor cof the Town in this case.
Enclosed is a copy of the Judgment. The Judgment disposes of all
of Plaintiffs’ c¢laims against the Town of Addison.

I have appreciated the opportunity of representing the Town in
this matter.

Very truly yours,

T v 24,

Ronald H. Clark

RHC/smw
Enclosure: Agreed Judgment as to Defendant, Town of Addison

ce: Ron Whitehead

Kenneth Dippel ’
Robkin Jones J/

John Baumgartner
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CAUSE NO. 93-3827-E
PAUL B. KEZOH, ET AL
v. IN THE DISTRICT COURT OF

HMULTIVEST REAL ESTATE FUND,
LTh., and DALLAS COUNTY, TEXAS
BROOKLAKE LTD., ET AL and
1018T JUDICIAL DISTRICT

o N % ¥ ¥ X % B %

THE TOWN OF ADDISON

AGREED JUDGMENT AS TO ﬂEFEHDAﬁT. TOWN OF ADDISON

On this day came on to be considered the Motion for Summary
Judgment of Defendant, Town of Addison. The Court, having
considered the Motion, the ""Agreed Motion to Walive Hearing, Enter
Judgment, and To Sever," and the pleadings and papers on file in
the case is of the opinion that the Motion should be granted.

It is therefore ORDERED that the Motion for Summary Judgment
of Defendant, Town of Addison, is granted, and that Plaintiffs
shall take nothing of and from Defendant, Town of Addison. The
Town of Addison shall not be liable for any costs in this case, and
‘all costs shall abide a final decision by the Court as to the
remaining parties in the case. 7

The Court, finding that this Judgment disposes of all issues
between Plaintiffs and Defendant, Town of Addison, and that no
purpese would be served by continuing the Town of Addison as a
party to this suit, except to impose costs and expenses on the Town
of Addisen in having teo monitor the case, hereby orders that
Plaintiffs’ claim against the Town of Addison shall be severed from
the present cause of action so that this Judgment, as to the Town

of Addison only, is a Final Judgment. Any further proceedings
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against the Town of Addison by Plaintiffs shall be in the form of

a separately styled and dccketed(§g§§.
S 1O , 199§L
i

Judge Presiding

Signed this <O day of

APPROVED AND AGREED TO:

F. Steven Kessler
Attorney for Plaintiffs

T o th i 2te A

Ronald H. Clark
Attorney for Defendant,
Town of Addison
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CAUSE NO. 93-3827-E

PAUL B. KEZOH AND JOSEPHINE KEZOH,
INDIVIDUALLY AND ON BEHALF OF

THE ESTATE OF PAUL B. KEZOHMAN,
JR., DECEASED

v. IN THE DISTRICT COURT OF
MULTIVEST REAL ESTATE FUND,

LTD., SERIES V., DOING BUSINESS
AS GREENHAVEN VILLAGE APARTMENTS,
AND

DALLAS COUNTY, TEXAS

1018T JUDICIAL DISTRICT
BROOKIAKE ITD., DOING BUSINESS

AS BROORTREE APARTMENTS and

PAUL E. THOMAS, INDIVIDUALLY AND
AS A PARTNER OF BROOKLAKE LTD.,
and JERRY D. SHIPLEY, INDIVIDUALLY
AND AS A PARTNER OF BROOKLAKE LTD.
AND

% E OF % % %k ® B ¥ ¥ N E KX E NN R

THE TOWN OF ADDISON

AFFIDAVIT OF JOHM BAUMGARTNER

STATE OF TEXAS *
COUNTY OF DALLAS :

On this day came before me, the undersigned authority, JOHN
BAUMGARTNER, who being duly cautioned and sworn testified as
follows:

"My name is John Baumgartner, I am over 21 years of age, I
have never been convicted of a felony or a crime of moral
turpitude, I am competent to testify, and I have personal knowledge
of the facts set out herein, each of which is true and correct.

I received a Bachelor of Science degree in Civil Engineering

from the University of Idaho in 1983, I am a registered

professional engineer, registered in the State of Texas.

AFFIDAVIT OF JORN BAURGARTNER. .. Page 1



I wvas employed as City Engineer with the Town of Addison from
November 1990 through October 1992. Since October 1932, I have
been employed as Director of Public Works for the Town of Addison.
As part of my duties and responsibilities I am familiar with public
works located in the Town of Addison, namely those public
improvements built by the Town for public use, or built by private
contractors and developers and turned over to the Town for public
use,

It is the regular course of business for the Town of Addison
to keep and preserve plans of all public worKs in the Town of
Addison. This 1is done so that if repairs or improvements are
needed, or if there is some need to verify some aspect of the
public work, the plans will be available. As part of my duties and
responsibilities I am a custodian of these records. I have had a
careful search made of the public works plans of the Town of
Addison and have found no plan or record of the culvert located
between the Brooktree Apartments (formerly known as the Millcreek
Apartments), 4020 Brockhaven Club Drive, Addison, Texas, and the
Greenhaven Apartments, 3950 Brookhaven Club Drive, Addison, Texas,
which discharges into Farmers Branch Creek. This culvert was not
constructed, repaired, or improved by the Town of Addison at any
time after I became City Engineer in November 1990. The absence of
any plan or record in the Town’s files concerning this culvert
indicates to me that the Town never built, constructed, repaired,
or improved this culvert.

When plans for construction are submitted to the Town of

Addison for approval, or to obtain building permits, they are
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reviewed by various officials of the Town of Addison. Storm
drainage on and across the property is the responsibility of the
landowner, and the contractor or developer who 1s building the
project. The engineer working for the contractor or developer is
responsible for calculating the amount of water flowing on and
across the property, and for designing drainage facilities which
will handle the expected flow of water. During the review process,
Town engineers may check the drainage calculations, and check
whether the designed drainage facilities can handle the calculated
amount of water. However, there is no policy, procedure, or
ordinance, which requires, or involves the City’s engineers or
other staff in checking for fencing or safety measures around
drainage facilities. While the building inspectors generally
inspect buildings to be sure that water will flow away Efrom
buildings, employees of the Town do not generally inspect culverts
and other drainage facilities. The contractor or buillder’s
engineer is reguired to certify that the drainage facilities are
built in accordance with the plans. I am not aware of any Town
ordinance or policy which places any type of safety standard or
requirement concerning fencing or barricades around drainage
facilities or culverts so as to prevent falls or other accidents.

The Town does not have a policy of inspecting culverts on
private property. The only time the Town might become involved in
locking at or examining a culvert on private property is when that
culvert has become clogged or backed up, resulting in a back flow

of water or fleooding of other property.
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Attached to this Affidavit is a copy of a plat approved by the
Mayor of the Town of Addison on Decenber 6, 1976. It is the
revised final plat for the Millcreek Apartments, now known as the
Brooktree Apartments. As part of my duties and responsibilities as
an engineer and as Director of Public Works for the Town of
aAddison, I review such plats to determine the location of easements
which may be used for, or considered as, public works of the
Town.

The plat shows that there is a drainage easement located in
the approximate location of the culvert in question in this suit.
However, the dedication language on the plat dedicates only the
sewer and fire lane easements. The water easement is expressly not
dedicated to the Town, and there is no dedication of the drainage
easement.

The Town of Addison does not regularly accept responsibility
for dedicated drainage easements. In fact, Town of BAddison
ordinance places the responsibility for drainage and floodway
dedications and easements on the property owners.

Attached is a certified copy of Sections 10-16 through 10-26
of the Code of Ordinances of the Town of Addison. Section 10-24
gives the Town the authority, but not the obligation, to enter upon
easements. However, the section specifically makes maintenance of

landowners."

éw? . 93.

any easements the responsibility of t

Signed this égkéé; day of

Jorn Béaﬁgajjggf
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STATE OF TEXAS *
COUNTY OF DALLAZ *

Subscribed and sworn to before me, the undersigned authority,
by JOHN BAUMGARTNER, who is personally known to me, on this _E__m

day of Orhooes , 1993,

!LN‘\‘\(A % : AE\B&@N

Notary Public - State of Texas

My Commission Expires:

L”&‘C?[z .

b
]

., ) 3
] /& ‘-f{ja- MARILYN B LEBLANC K
; .( i Netery Public, State of Torss
: A/ My Commismes Exnwes C2/28/55
n oY 4
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OFFENSES--MISCELLANEQUS §10-16

the enjoyment of life or property uncomfortable or interfores with
public peace and comfort, nor shall make or cause to be made any
unreasonably loud, disturbing or unnecessary noise in the city.
This section shall not apply to noise associated with special events
taking place within the city. The term “special events” shall
means events which are authorized by, approved by, or sponsored
in whole or in part by the ¢ity and which events may result in
noise from fireworks, bands or sound systems, exhibiting air-
craft, race cars or other noise-producing mechanisms. (Ord. No.
088-021, § 1. 5-10-88; Ord. No. 088-051, § 1, 11-3-88)

Sec. 10-8. Same—Loading or unicading vehicles.

The creation of unreasonably loud, disturbing or unnecessary
noises in connection with the loading or unloading of any vehicle
is prohibited on any premises in a residential district or within a
five hundred (500) foot radius from any area or property which is
zoned for residential use except during the following days and
times only: .

Monday through Friday—7:00 a.m.—7:00 p.m.

Saturdays, Sundays and Holidays—10:00 a.m.—5:00 p.m.
{Ord. No. 088.021, § 1, 5-10-88; Ord. No. 090-024, § 1, 5-8-90)

Secs. 13-9—10-15. Reserved.

ARTICLE Il. MAINTAINING NUISANCE*

See, 10-16. Penalties generally.

The penaitv provided for o sviolation of this Code shall be in
addition to and cumulative of the provisions in this article for the
abatement of nutsances and charging the cost of same against
the owner of the prenuses by the city, tOrd. No. 206, § 12, 4-21.75)

7. wolid woasge, Ch.

*Cross references--Amugs o fesa, U 4 haagsaees, 20
15.

wurte faw refereaee—~Samini e and bea i pratectaoan, VTS0 Avn BT
1 Beg

Sonp. No. 26
PP 905



§10-17 ADDISON CODE

Sec. 10.17. Definitions.

For the purpose of this article, the terms used hersin shall be
interpreted as follows:

General Any words not defined in this section shall be con-
strued in the context used and bv ordinary interpretation and not
as a word of art.

Animal or animals other than dogs shall mean any animali,
other than dogs, which creates a heaith hazard or definite danger
to the surrounding neighborhood.

Brush shall mean scrub vegetation or dense undergrowth.

Business zoning disirict means any zoning district designated
by the comprehensive zoning ordinance of the Town of Addison
as LR, C, 11, 1.2, [.3. Any PD district is also included in this list,
unless specifically excluded by its provisions.

Carrion shall mean the dead and putrifying flesh of an animal,
fow! or fish. ~

Filth shall mean any matter in a putrescent state.

Impure or uniwholesome matéer shail mean any putrescible or
nonputrescible condition, object or matter which tends to. may or
could produce injury, death or disease to human beings.

Matter shall mean that of which any physical obisct is composed.

Nonbusiness zoning disfric! means any zoning district not des-
ignated as a business zoning district.

Nuisance shall include stagnant or unwholesome warer. sinks,
privies, filth, carrion, weeds, rubbish. brush and refuse. impure
or unwholesome matter of any kind, objectionable, unsightly or
unsanitary matter of whatever nature, litter or animal or ani-
mals other than dogs, as defined elsewhere in this section.

Objecrionable. unsightlv or unsanitary matter shall mean any
matter, condition or object which is or shouid be objectionable.
unsightlv or unsanitary to a person of ordinary sensitiviries.

Refuse shall mean hetercgeneous aceumulation of worn out,
used up. broken. rejected or worthless materials.

a S
Supp. Na. 28 906
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OFFENSES--MISCELLANEOUS § 1019
Rubbish shall mean trash, debris, rubble, stone, useless frag-
ments of building material and other miscellaneous useless wastes
or rejected matter.

Weeds shall mean grass, weeds or brush of a height in excess of
twelve (12) inches, but not cultivated vegetation. (Ord. No. 206, §
UWa—1), 4-21-75:; Ord. No. 088-027, § 1, 6-28-88)

State law reference~Definitions relating to minimum standards of sanitation
and health protection, V.I.C.8, Art. 4477-1, § L.

Sec. 10-18. Unsightly weeds and vegetation—prohibited.

It shall be unlawful for any person owning, ¢laiming, occupy-
ing or having supervision or eontrol over any real property lo-
cated in a business zoning district, occupied or unoccupied, within
the corporate limits of the city, to permit grass, weeds or brush to
grow to a greater height than twelve (13} inches upon any real
property. Furthermore, it shall be unlawful for any person own-
ing, claiming, occupying or having sapervision or control over
any real property located in a nonbusiness zoning district, occu-
pied or unoccupied, within the corporate limits of the city, to
permit grass, weeds or brush to grow fo a greater height than six
(6) inches. In no event shall any person owning, claiming, occupy-
ing or having supervision or control over any real property lo-
cated in any district, occupled or unoccupied, within the corpo-
rate limits of the city, permit objectionable or unsightly matter to
remain upon said property. (Ord. No. 63, 6-8-64; Ord. No. 155, § 1,
§-21-73; Ord. No. 2086, § 2, 4-21.75; Ord. No. 088-027, § 2, 6-28-88)

State law reference—~Authority for above section, V.T.C.5., Art. 4436.

See. 10-19. Same—Removal and cutting of weeds, grass or
plants.

It shall be the duty of any person, owner, agent, occupant or
anvone having supervision or control of any lot. tract, parcel of
land. or a portion thereof, oceupied or unoccupied. within the city
to take whatever action is necessary to remove, cut, eliminate.
eradicate, control or cause to be removed, cut, eliminated, eradi-
cated or controlled, all such grass, weeds or plants as ofien as
may be necessary to comply with this article. 1Ord. No. 821, § 1,
8-10-82; Ord. Ne. 088-027. § 3. 6-28.38)

guppa Na. 20 9{}?



§ 1020 ADDISON CODE

Sec. 10-20. Same-—Removal or deposit of dirt, gravel, ete.

It shall be unlawful for any person to remove or deposit dirt,
gravel, earth or topsoil from any land situated within the city
unless such person provides for proper drainage following the
removal or deposit of such dirt, gravel, earth or topsoil. By the
term “proper drainage,” it is meant that the water drainage off
such land shall not disturb the natural draimage so as to ad-
versely affect city streets or adjoining property owners. It shall
be unlawful for any person to remove or deposit any such mate-
rial unless he first secures a permit for such from the city. The
owners of any private property where fill material is placed shall
cause the same to be graded and leveled within thirty (30} days
from the placement thereof. {Ord. No. 821, § 2, 8-10-82)

Sec. 10-21. Zoning.

‘In areas zoned commercial or industrial under the zoning
ordinance of the city, the reqiirements in sections 10-
17—10-20 shall be applicable to areas within two hundred
(200) feet from buildings and areas within two hundred (200)
feet from property lines adjacent to the building on
adjoining property owned by other persons, and within two
hundred (200) feet of property zoned other than commereial
or industrial under the zoning ordimance of the city. (Ord.
No, 206, § 4, 4-21-75)

Sec. 10-22, Railroad rights-of-way.

The provisions of this article shall be applicable to all
railroad rights-of-way. {(Ord. No. 206, § 5, 4-21-75)

Croes reference—Motor vehicles and traffic, Ch. 9.

Sec. 1023, Accumaulation of lumber, boxes, junk, wrecked
automobiles, machinery, etc.

1t is unlawtul and declared a nuisance for any owner or oceu-
pant, tenant or lessee of any premises improved or unimproved
on which evidence of rat infestation is found, or any lots or alleys
adjacent to such property, to permit aceumulation of any lumber,
boxes. barrels, bricks, stones or any other character of materials

Supp. Nou 20 908



OFFEXNSES-MIBCELLANEQUS § 10-24

#

that may be used as a harborage for rats, rodents or other ver-
min, unless same shall be placed on open racks and elevated not
less than eighteen {18) inches above the ground, with a clear
intervening space underneath; or any and all waste matter, whether
reusable or not, which is offensive to the public health, safety or
to the esthetics of the neighborhood, and is specifically intended
to include, but not be limited to, worn out, wrecked and/or aban-
doned automobiles, trucks. tractors, machinery or any parts there-
cf, brick, stones, old iceboxes. refrigerators and stoves, to accu-
mulate or remain on such lot or premises. (Ord. No. 2086, § 6,
4.21-75; Ord. No. 821. § 1. 8-10-82)

State law reference-—Authority for above section, V.T.C.8,, Art. 4436.

Sec. 10-24. Nuisance located upon easements; duties of abut-
ting property owners and occupants,

For purposes of this section, the term “easement” shall mean a
right, vested in the public generally or in the community as a
whole, te use and enjoy the land of another person for a special
purpose, Such term shall include, but not be limited to, all drain-
age and floodway dedications or easements located within the
corporate limits of the Town of Addison. In the event that a
nuisance, as defined hereinabove at section 10-17, is found to
exist upon any easement within the city, or in the event that any
person. firm or corporation whose property is burdened by any
pasement within the city limits, {2ils to comply with the forego-
ing provisien of this article, the city manager or his duly ap-
pointed representative may give a ten (10 day official notice to
such persen, firm or corporation which is creating such nuisance
or is violating the terms of this article. If such person, firm or
corporation fails or refuses to comply with the provision of sec-
tions 10-18 through 10-20 within the ten (10) days following
notification, they shall be considered to be in violation and sub-
ject 1o a fine as provided in Chapter 1 of this Code, The provisions
of this section shall apply only te the owner of the servient estate
or the property burdened by the casement and shall not apply to
the grantee or holder of such easement.

Property owners and occupants shall be jointly responsible for
nuisances and abatement thereof under this article up to the
curb or sidewalk, and between the curb and sidewalk, of the

Supp. Now 31 900




§10-24 ADDISON CODE .-

streets and to the pavement of alleys on abutting property they
own or occupy. Existing drainage areas and creeks traversing
drainage and floodway easements within the city shall remain as
open channels (unless required to be enclosed by other ordinan-
ces) at all times and shall be maintained by the individual own.
ers of the lot or lots that are traversed by or adjacent to the
drainage and floodway easements. The city shall not be responsi-
ble for maintenance or operation of said creeks or drainage or for
any damage or imjury to private property or person that results
from the flow of water along said creek or drainage, or for the
control of erosion. Each property owner shall keep the natural
drainage area channel and creek traversing the drainage and
floodway easements adjacent to his property clean and free of
debris. silt, growth, vegetation, weeds. rubbish, refuse, matter
and any substance which would result in unsightly or unsanitary
conditions or obstruct the {low of warer. The city shall have the
right, but not the obligation. to enter upon the easements at any
point or peints with all rights of ingress and egress for the pur-
pose of inspection and supervision of maintenance work by the
property owner to alleviate any undesirable conditions which
may oceur, {Ord. No. 155, § 3. 5-21.73; Ord. No. 208. § 7, 4.21-75;
Ord. No. 821, § 4, 8-10-82: Ord. No. 087-068, § 1. 10-18-87)

Sec. 10-25. Other properties.

The provisions of the preceding section shall appiy to all other
real properties occupied or unoccupied. except that the require-
ment of 2 ten {107 dav official notification is met and fulfilled
when the mavor or an authorized agent of the city has given ten
1 dave’s notice in writing atv least one time in any calendar
vear to the person whe i3 creating the nuisance by letter ad-
dressed to such person at his post office address. or by publication
two 2 times within ten 1 10" consecutive days in the cityv's official
paper. «(Ord. No. 135, £ 3, 53.21.73; Ord. No, 206, § 7. 4-21.75)

spgte faw reference—Authorty for above section. Y. T.C.3.. Art. 4436,

See. 10-26. Authority of city to abate nuisances,

-ay If the owner of property in the rity does nor comply with
each of the applicable requirements of the preceding sections 10-18
througn 10-24 of this articie within ten (10} days of notice of a
viglation. the city shall have the right, but not the obligation, to:
Fupp, N 31 910
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OFFENSRS—MISCELI:ANEOEE& § 1028

{1} Do the work or make the improvements required; and

{2) Pay for the work done or improvements made and charge
the expenses to the owner of the property,

th) The notice referred to in subsection {a} of thig section must
be given:

(1) Personally to the owner in writing;

(2) By letter addressed to the owner at the owner’s post office
address; or

(3} By publication at least twice within ten {10) consecutive
days if personal service cannot be obtained or the owner’s
post office address is unknown.

{¢} Nothing herein shall be construed to place the burden of
maintenance of any property or easerments, as “easement’” is de-
fined in these provisions, including, but not limited to, drainage
and floodway easements on the city.

{d) This section shall be construed to conform te the require-
ments and provisions of the State Health and Safety Code, section
342.006,

{e) The expenseé to be charged to the owner of the property, as
authorized by subsection 1a)%2) of this section. shall include:

{1} ‘The amount paid by the city for the work done or improve-
ments made;

{2) The costs of inspection:
3) The costs of publishing notice in the newspaper: and

) An admindstrative fee of fifty dollars 1550.000 to cover the
costs of identifving and notifying the owner of the property,
and incidental expenses.

i} Inthe event that the owner of the property fails or refuses or
for any other reason does not pay the expenses specified in sub-
section (e of this section within thirty (30) days after the first day
of the month following the month in which the work was done or
improvemenis were made by the city, the governing body of the
city may assess expenses incurred, those expenses defined in sub-

Bupp. No. 31 o911



§ 1026 ADDISON CODE P

section {e] of this section, against the real estate on which the
work was done or improvements made by the city.

(g) To obtain a lien against the property, the governing body,
the ¢ity health authority, the city manager, or city tax autherity
shal] file a statement of expenses, those expenses defined in sub-
section (e} of this section, with the county clerk.

(h) The lien obtained by the city is security for the expendi-
tures made and interest accruing at the rate of ten (10) percent on
the amount due from the date of payment by the city.

{i) The lien is inferior only to:
(1) Tax liens; and
{2) Liens for street improverments.

(i} The city may bring a suit for foreclosure in the name of the
city to recover the expenditures and interest due.

(k} The statement of expenses or a certified copy of the state-
ment is prima facie proof of the expenses incurred by the city in
doing the work or making the improvements.

{I) The remedies provided by this section shall be in addition to
all other remedies available to the city. (Ord. No. 092-009, § 2,
1-28.92)

Editoy's note—Section 1 of Ord. No. 92.003, adopted Jan. 28, 1882 repeaied
former § 10426 and § 2 of the ordinance enacted 3 new § 10-26 in Heu thereof. The
repealed provisions pertained to the authority of the city to abate nuisances and
derived from Ord. No, 133, § 3, adapted May 21, 1973; Crd. No. 208, § 7, adopted
April 21, 1875: Ord. No. 084-028, § 1, adopted April 14, 1884; and Ord. No. 087.68,
§ 2, adopted Oct. 13, 1987,

See. 10-27. Reserved.

Editor's note~Qrd. No. 087-068. § 3. adopted Oct. 13, 1987, repealed § 10:27,
relative to the duties of abutting properiy swners and occupants concerning the
abatement of nuisances. The provisions of former § 10-27 derived from Ord. No.
206, § 8, adopted April 21, 1975,

Sec. 10-28. Reserved,

Fditor's note—Section 1 of Ord. No. 092-009, adepted Jan. 23, 1982, repealed
former § 10-28. which perained to expenses incurred pursuant to former § 10-26
in abating nuisances. and derived from Ord. No. 185, § 4, adopted May 21, 1973,
Ord. No. 208, § 9, adopred April 21, 1973: Ord. No. 884023, § 2, adopted April 10,
1984; and Ord. No. 887-068, § 4. adopted Oct. 13, 1887,

Supp. No. 3t a1



WOLFE CLARK & HENDERSON, L.L.P.

ATTORNEYS & COUNSELORS
JAMES £ HENDERSON (19051991} 123 N, CROCKETT STREET, SUITE 1)
WILLIAM R BRYANT (1919-1979) SHERMAN, TEXAS 75050 JAMES CORLEY HENDERSON
JOSEPH W. WOLFE {903 B6R-1933 JIAMES C. TIDWELL
BONALD H. CLARK (503) B92-2397 (FAX) AMOS L. MAZZANT

October 4, 1993

Mr. John Baumgartner, P.E.
Director of Public Works
Town of Addison

P. 0. Box 144

Addison, TX 75001

Re: Kappler, et al v. Addison, et al, Cause No. 93-3831-3
Kezoh, et al v. Addison, et al, Cause No. 93-3827-F

Dear John:

Enclosed are two revised original Affidavits for your review
and signature., ©One is for the Kappler case and one 1is for the
Kezoh case. Please remove the coples of the plats attached to the
first Affidavits and attach them to these Affidavits.

I would appreciate it 1f you would review these Affidavits.
If any changes are needed, or any blanks need to be filled in to
make them absolutely correct, please call me. If they are correct,
please sign them before a Notary and, where indicated, ask Carmen
Moran to sign them.

Please let me know if you have any questions or suggestions
concerning this matter.

Very truly vours,

Zrrot

Ronald H. Clark

RHC/smw

Enclosures: Affidavit of John Baumgartner (2)

A b e e oo



CAUBE NO. 93-3831-A

SHANDRA KAPPLER, INDIVIDUALLY
AND ON BEHALF OF THE ESTATE
OF MATTHEW B. RCDEN, DECEASED

V. IN THE DISTRICT COURT OF

MULTIVEST REAL ESTATE FUND,
LTD., SERIES V., DOING BUSINESS

AS GREENHAVEN VILLAGE APARTMENTS,
AND -

DALLAS COUNTY, TEXAS

14TH JUDICIAL DISTRICT
NEW YORK LIFE INSURANCE COMPANY,
DOING BUSINESE AS BROOKTREE
APARTMENTS, AND

oW R oM W ® K N NN K N N N N

THE CITY OF ADDISON

AFFIDAVIT OF JOHN BAUMGARTNER

STATE OF TEXAS *
*

COUNTY OF DALLAS *

On this day came before me, the undersigned authority, JOHN
BAUMGARTNER, who being dQuly cautioned and sworn testified as
follows:

"My name is John Baumgartner, I am over 21 years of age, I
have never bkeen convicted of a felony or a crime of moral
turpitude, I am competent to testify, and I have personal knowledge
of the facts set ocut herein, each of which is true and correct.

I received a Bachelor of Science degree in Civil Engineering
from the University of Idaho in 1983, I am a registered
professional engineer, registered in the State of Texas.

I was employed as City Engineer with the Town of Addison from
November 1890 through Octobér 1992. Since October 1992, I have
been employed as Director of Public Works for the Town of Addison.

As part of my duties and responsibilities I am familiar with public

AFFIDAVIT OF JUHN BAURGARTRER. . [Page 1



works located in the Town of Addison, namely those public
improvements built by the Town for public use, or built by private
contractors and developers and turned over to the Town for public
use.

It is the regular course of business for the Town of Addison
to keep and preserve plans of all public works in the Town of
Addison. This is done sgathat if repairs or improvements are
needed, or 1f there is some need to verify some aspect of the
public work, the plans will be avalilable. As part of my duties and
responsibilities I am a custodian of these records. I have had a
careful search made of the public works plans of the Town of
Addison and have found no plan or record of the culvert located
between the Brooktree Apartments (formerly known as the Millecreek
Apartments), 4020 Brookhaven Club Drive, Addison, Texas, and the
Greenhaven Apartments, 3950 Brookhaven Club Drive, Addison, Texas,
which discharges into Farmers Branch Creek. This culvert was not
constructed, repaired, or improved by the Town of Addison at any
time after I became City Engineer in November 1990. The absence of
any plan or record in the Town’s files concerning this culvert
indicates to me that the Town never built, constructed, repaired,
or improved this culvert.

When plans for construction are submitted to the Town of
Addison for approval, or to obtain building permits, they are
reviewed by various officials of the Town of Addison. Storm
drainage.on and across the property is the responsibility of the
landowner, and the contractor or developer who is building the

project. The engineer working for the contractor or developer is
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responsible for calculating the amount of water flowing on and
across the property, and for designing drainage facilities which
will handle the expected flow of water. During the review process,
Town engineers may check the drainage calculations, and check
whether the designed drainage facilities can handle the calculated
amount of water. However, there is no policy, procedure, or
ordinance, which requi:res,‘ or involves the City’s engineers or
other staff in checking for fencing or safety measures around
drainage facilities. ¥hile the building inspectors generally
inspect buildings to be sure that water will flow away from
buildings, employees of the Town do not generally inspect culverts
and other drainage facilities. Thé contractor or builder’s
engineer is required to certify that the drainage facilities are
built in accordance with the plans. I am not aware of any Town
ordinance or policy which places any type of safety standard or
requirement c¢oncerning fencing or barricades around drainage
facilities or culverts s0 as to prevent falls or other accidents.

The Town does not have a policy of inspecting culverts on
private property. The only time the Town might become involved in
looking at or examining a culvert on private property is when that
culvert has become clogged or backed up, resulting in a back flow
of water or flooding of other property.

Attached to this Affidavit is a copy of a plat approved by the
Mayor of the Town of Addison on December 6, 1976. It is the
revised final plat for the Millcreek Apartments, now known as the
Brooktree Apartments. As part of my duties and responsibilities as

an engineer and as Director of Public Works for the Town of
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2ddison, I review such plats to determine the lcocation of easements
which may be used for, or considered as, public works of the
Town.

The plat shows that there is a drainage easement located in
the approximate location of the culvert in question in thig suit.
However, the dedication langmage on the plat dedicates only the
gsewer and flre lane sasements. The water esasement is expressly not
dedicated to the Town, and there is no dedication of the drainage
easenment.

The Town of Addison does not regularly accept responsibility
for dedicated drainage easements. In fact, Town of Addison
ordinance places the responsibility for’ drainage and floodway
dedications and easements on the property owners.

Attached is a certified copy of Sections 10~16 through 10-26
of the Code of Ordinances of the Town of Addison. Section 10-24
gives the Town the authority, but not the obligation, to enter upon

easements. However, the section gpecifically makes maintenance of

any easements the responsibility efﬁ;zg-landowners."
ot

Signed this sz day of O” %) .

Jchn Baumgfigpék v

Subscribed and sworn to before me, the undersigned authority,
by JOHN BAUMGARTNER, who is personally known to me, on this
day of O bt , 1993,

. N
Mi\‘w,\ 15 Letdlei

Notary Public - State of Texas

893.

STATE OF TEXAS *
COUNTY OF DALLAS +*

My Commission Expires: 2 ~A94
5T MG
EE MARILYN B. LEBLANC
P }. Hedary Public, Stste of Taxss
A i ni
AFFIDRVTT O oA BAUWCARTHER  T-Fage T R T ommon Bpre C2/2/55
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OFFENSES—-MISCELLANEOUS § i{}-ié .
#

the enjoyment of life or property uncomfortable or interferes with
public peace and comfort, nor shail make or cause to be made any
unreasonably loud, disturbing or unnecessary noise in the city.
This section shall not apply to noise associated with special events
taking place within the city. The term “special events” shall
means events which are authorized by, approved by, or sponsored
in whole or in part by the city and which events may result in
noise from fireworks, bands or sound systems, exhibiting air-
craft, race cars or other noise-producing mechanisms. (Ord. No.
088-021, § 1. 3-10-88; Ord. No. 088-051, § 1, 11-8.88)

Sec. 10-8. Same—Loading or unleading vehicles.

The creation of unreasonably loud, disturbing or unnecessary
neises in connection with the loading or unicading of any vehicle
is prohibited on any premises in a residential district or withina
five hundred (500) foot radius from any area or property which is
zoned for residential use except during the following days and

times only: :
Monday through Friday—7:00 am. —7:00 p.m.

Saturdays. Sundays and Holidays—10:00 a.m.—5:00 p.m.
{Ord. No. 088.021, § 1, 5-10-88; Ord. No. 090024, § 1, 5-8-80)

Se¢s, 10-8-10-15. Reserved.
ARTICLE II. MAINTAINING NUISANCE?®*

Sec. 10-16. Penalties generally.

The penalty provided for a violation of this Code shall be in
addition to and cumulative of the provisions in this article for the
ahatement o nuisances and charging the cost of same against
the owner of the premuises by the cityv. tOrd. No. 2086, $ 12.14-21.75)

*Urovs references-—Anumtls and fnek by Jr hoosame, T Tl 2aiid waste. Chy
15,

weate Tuw reterenee —Samtaiwen and hesith gretection, VTOR, A, 1407 1
vl e

Supp. No. 26
905
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§ 101y ADDISON CODE

Sec. 10-17. Definitions.

For the purpose of this article, the terms used herein shall be
interpreted as follows:

General, Any words not defined in this section shall be con-
strued in the context used and by ordinary interpretation and not
as a word of art.

Animal or animals other than dogs shall mean any animal,
other than dogs, which creates a health hazard or definite danger
to the surrounding neighborhood.

Brush shall mean scrub vegetation or dense undergrowth.

Business zoning district means any zoning district designated
by the comprehensive zoning ordinance of the Town of Addison
as LR, C, 11, 1.2. I.3. Any PD district is also included in this list,
unless specifically excluded by its provisions.

Carrion shall mean the dead and putrifying flesh of an animal,
fowl or fish.

Fiith shall mean any matter in g puirescent state.

Impure or unwholesome matter shall mean any putrescible or
nonputrescible condition, object or matter which tends to, may or
could produce injury, death or disease to human beings.

Maiter shall mean that of which any physical object is composed,

Nonbusiness zoning distriet means any zoning district not des-
ignated as a business zoning district.

Nuisanee shall include stagnant or unwholesome water. sinks,
privies, filth. carrion, weeds, rubbish, brush and refuse. impure
or unwholesome matter of any kind, objectionable, unsightly or
unsanitary matter of whatever nature, litter or animal or ani-
mals other than dogs, as defined elsewhere in this section.

Objectionabie. unsightly or unsanitary matter shall mean any
matter, condition or ohjeet which is or should be objectionable,
unsightly or unsanirary to a person of ordinary sensitivities.

Refuse shall mean heterogenecus accumulation of worn ont,
used up, broken. rejected or worthless materials,

Supp. No. 2§ 906




OFFENSES—MISCELLANEOUS $ 1019

Rubbish shall mean trash, debris, rubble, stone, useless frag-
ments of building material and other miscellaneous useless wastes
or rejected matter.

Weeds shall mean grass, weeds or brush of a height in excess of
twelve (12) inches, but not cultivated vegetation. (Ord. No. 206, §
1{a--1), 4-21-75; Ord. No. 088.027, § 1, 6-28.88)

State law reference—Definitions relating to minimum standards of sanitation
and health protection, V.T.C.5., Art. 44771, § L.

See. 10-18. Unsightly weeds and vegetation—prohibited.

1t shall be unlawful for any person owning, claiming, occupy-
ing or having supervision or control over any real property lo-
cated in a business zoning district, occupied or unoccupied, within
the corporate limits of the city, to permit grass, weeds or brush to
grow to a greater height than twelve (12} inches upon any real
property. Furthermore, it shall be unlawful for any person own-
ing, claiming, occcupying or having supervision or control over
any real property located in a nonbusiness zoning district, oceu-
pied or unocccupied, within the corporate limits of the city, to
permit grass, weeds or brush to grow to a greater height than six
(6) inches. In no event shall any person owning, claiming, occupy-
ing or having supervision or control over any real property lo-
cated in any district, cccupied or unoccupied, within the corpo-
rate limits of the city, permit objectionabie or unsightly matter to
remain upon said property. (Ord. No. 63, 6-8-684; Ord. No. 155, § 1,
5.21-73; Ord. No. 206, § 2, 4-21.75; Ord. No. 088027, § 2, 6-28-88)

State law reference--Authority for above section. V.T.C.S.. Art. 44386,

Sec. 10-19. Same—Removal and eutiing of weeds, grass or
plants.

It shall be the duty of any person. owner, agent. occupant or
anvone having supervision or control of any lot. tract, parcel of
land. or a portion thereof, oceupied or unoccupied. within the cigy
to take whatever action is necessary to remove, cut, eliminate.
eradicate, contral or cause to be removed, cut. eliminated, eradi-
cated or controlled, all such grass, weeds or plants as often as
may he necessary to comply with this article. +Ord. No. 821, § 1.
8-10-82: Ord. No. 088-027. § 3. 6-28.88)

Supp‘ Ne. 20 90?
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§ 1020 ADDISON CODE

Sec. 10-20. Same—Removal or deposit of dirt, gravel, etc.

It shall be unlawful for any person to remove or deposit dirt,
gravel, earth or topsoil from any land situated within the city
unless such person provides for proper drainage foilowing the
removal or depesit of such dirt, gravel, earth or topsoil. By the
term “proper drainage,” it is meant that the water drainage off
such land shall not disturk the natural drainage so as to ad-
versely affect city streets or adjoining property owners. If shall
be unlawful for any person to remove or deposit any such mate-
rial unless he first secures a permit for such from the city. The
owners of any private property where fill material is placed shall
cause the same to be graded and leveled within thirty (30) days
from the placement thereof. (Ord. No. 821, § 2. 8-10-82)

Sec. 10-21. Zoning.

‘In areas zoned commercinl or industrial under the zoning
ordinatice of the city, the requirements in sections 10- .
17-—10-20 shall be applicable to areas within twe hundred
{200) feet from buildings and areas within two hundred {200)
feet from property lines adjacent to the building on
adjoining property owned by other persons, and within two
hundred (200} feet of property zoned other than commercial
or industrial under the zoning ordinance of the city. (Crd.
No. 206, § 4, 4-21-75)

Sec. 10-22. Railroad rights-of-way.

The provisions of this article shall be applicable to all
railroad rights-of-way. (Ord. Ne. 206, § 5, 4-21-75)
Croas reference—Motor vehicies and traffic, Ch. 9.

Sec. 10-23. Accumulation of lumber, boxes, junk, wrecked
automobiles, machinery, etc.

It is unlawiul and declared a nuisance for any owner or cccu-
pant. tenant or lessee of any premises improved or unimproved
on which evidenee of rat infestation is found. or any lots or allevs
adjacent to such property. to permit accumulation of any lumber,
hoxes. barrels. bricks, stones or any other character of materials

Supp. No. 2D 208



OFFENSES—-MISCELLANEOUS §10-24

#*

that may be used as a harborage for rats, rodents or other ver.
min, unless same shall be placed on open racks and elevated not
less than eighteen {18) inches above the ground, with a clear
intervening space underneath; or any and all waste matter, whether
reusable or not, which is offensive to the public health, safety or
to the esthetics of the neighborhood, and is specifically intended
to include, but not be limited to, worn out, wrecked and/or aban-
doned automobiles, trucks. tractors, machinery or any parts there-
of, brick, stones, old iceboxes, refrigerators and stoves, to accu-
mulate or remain on such lot or premises. (Ord. No. 2086, § 6,
4-21-78; Ord. No. 821, § 1, 810-82)

State law reference—Authority for above section, V.T.C.S., Art. 4436.

Sec. 10-24. Nuisance located upon easements; duties of abut-
ting property ovwners and occupants,

For purposes of this section, the term “easement” shall mean a
right, vested in-the public generally or in the community as a
whole, to use and enjoy the land of another person for a special .
purpose. Such term shall include, but not be limited to, all drain-
age and floodway dedications or easements located within the
corporate limits of the Town of Addisen. In the event that a
nuisance, as defined hereinabove at section 10-17, is found to
exist upon any egsement within the city, or in the event that any
person. firm or corporation whose property is burdened by any
easement within the city limits, fails to comply with the forego-
ing provision of this article, the city manager or his duly ap-
pointed representative may give a ten (10) day official notice to
such person, firm or corporation which is ereating such nuisance
or is violating the terms of this article. If such person, firm or
corporation fails or refuses to comply with the provision of sec-
tions 10-18 through 10-20 within the ten (10} days following
notification, they shall be considered to be in violation and sub-
ject to a fine as provided in Chapter 1 of this Code. The provisions
of this section shall apply only to the owner of the servient estate
or the property burdened by the easement and shall not apply to
the grantee or holder of such easement.

Property owners and pecupants shall be jointly responsible for
nuisances and abatement thereof under this article up to the
curb or sidewatk, and betwesn the curb and sidewalk, of the

Supp. No. 31 809




§ 10-24 ADDISON CODE -

streets and to the pavement of alleys on abutting property they
own or occupy. Existing drainage areas and creeks traversing
drainage and floodway easements within the city shall remain as
open channels (unless required to be enclosed by other ordinan-
ces) at all times and shall be maintained by the individual own-
ers of the lot or lots that are traversed by or adjacent to the
drainage and floodway easements. The city shall not be responsi-
ble for maintenance or operation of said creeks or drainage or for
any damage or injury to private property or person that results
from the flow of water along said creek or drainage, or for the
control of erosion. Each property owner shall keep the natural
drainage area channel and creek traversing the drainage and
fioodway easements adjacent to his property clean and free of
debris, silt, growth, vegetation, weeds, rubbish, refuse, marter
and any substance which would result in unsightly or unsanitary
conditions or obstruct the flow of water. The city shall have the
right, but not the obligation. 10 enter upon the easements at any
point or points with all rights of ingress and egress for the pur-
pose of inspection and supervision of maintenance work by the
property owner to alleviate any undesirable conditions which
may occur. (Ord. No. 155. § 3. 5-21-73; Ord. No. 2086, § 7. 4-21-75:
Ord. No. 821, § 4, 8-10-82: Ord. No. 087-068, § 1. 10-13-87)

Sec. 1I0-25. Other properties.

The provisions of the preceding section shali apply to all other
real properties occupied or unoccupied. except that the require-
ment of a ten (10) day official notification is met and fulfilled
when the mayor or an authorized agent of the city has given ten
1) days’s notice in writing at least one time in anv calendar
vear 1o the person who is creating the nuisance by letter ad-
dressed 1o such person at his post offtce address, or by publication
two 12V times within ten (10" consecutive days in the citv's official
paper. 1Ord. No. 155. § 3. 5-21-73: Ord. No. 206. § 7. £-21-73)

State law reference—Authority for ubove seection, V.T.C.5.. Art. 4436.

Sec. 10-26. Authority of city to abate nuisances.

-a) If the owner of property in the city does not comply with
¢ach of the applicable requirements of the preceding sections 10-18
through 10-24 of this article within ten (10} days of notice of a
violation, the eity shall have the right. but not the obligation, to:
Zupp. No. 31 910



\ WOLFE CLARK & HENDERSON, L.L.P.

ATTORNEYS & COUNSELORS
JAMIES E. HENDERSON {1908.1991) 1723 N CROCKETT STREET, S3UITE 100
WILLIAM R. BRYANT (1919-1579) T SHERMAN, TEXAS 750%0 JAMES CORLEY HENDERSON
JOSEPH W. WOLFE, i 1933 JAMES C. TIDWELL
@ (903) 892-2397 (FAX) AMOS 1 MAZZANT

September 23, 1993

Mr. John Baungartner, P.E.
Director of Public Works

Town of Addison

P. 0. Box l44

Addison, TX 75001 ‘

kY

3

Re: Kappler, et al v. Addison, et al, Cause No. 93-3831-3
Kezoh, et al v, Addison, et al, Cause No. 93-3827-E

Dear John:

Enclosed are two original Affidavits for you, Lynn, and Robin.
One is for the Kappler case and one is for the Kezoh case. I would
appraciate it if you, Lynn, and Robin would review these
Affidavits. If any changes are needed, or any blanks need to be
filled in to make them absolutely correct, please call me. If they
are correct, please sign them before a Notary and, where indicated,
ask Carmen Moran to sign themn.

Please let me know if you have any questions or suggestions
concerning this matter.

Very truly yours,

A prnets o/

Ronald H. Clark

RHC/=nmw

Enclosures: Affidavit of John Baumgartner
Affidavit of Lynn Chandler
Affidavit of Robin Jones

¢c:  Kenneth Dippel



WOLFE CLARK & HENDERSON, L.L.P.
ATTORNEYS & COUNSELORS

JAMES E. HENDERSON {1508-1901} 133 N. CROCKETT $TREET, SIITE 10

WILLIAM R. BRYANT (1919-1979) SHERMAN, TEXAS 75050 JAMES CORLEY HENDERSON
IQSUPH W, WOLFE {903) 86815833 JAMES €. TIDWELL
RONALD H, CLARX {503) 8922397 (FAX) AMOS L MAZZANT

September 95, 1993

Mr. John Baumgartner, P.E. Mr. Lynn Chandler
Director of Public Works/ Building Inspector
City Engineer Town of Addison

Town of Addison P. 0. Box l44
P. 0. Box 144 Addison, TX 75001

Addison, TX 75001

Mr. Robin Jones
Director of Streets
Town of Addison

P. O. Box 144
Addison, TX 75001

Re: Kappler, et al v. Addison, et al, Cause No. 93-3831-A
Kezoh, et al v. Addison, et al. Cause No. 93~3827-E

Gentlenmen:

This will confirm that we will be meeting with Plaintiff’s
attorney at the Service Center in Aaddison, at 1:30 p.m. on
September 17, 1993, Lynn has told me that he will reserve the
conference room for that time.

I would like to meet with you at 1:00 p.m., before our meeting
with Mr. Walls, to-go. over what will be discussed in the meeting.

Please let me know if you have any questions or suggestions
concerning this matter.

Very truly yours,

Wﬁ’%/

Ronald H. Clark

RHC/ smw

cc: Mr. Ron Whitehead
Mr. Ken Dippel



WOLFE CLARK & HENDERSON, L.L.P.
ATTORNEYS & COUNSELORS

JAMES K HEXDERSON (1908-1961) 123 N CROCKETT STREET, SUITE 100

WiILLIAM R BRYANT (1919157 SHERMAN, TEXAR 75090 TAMES CORLEY HENDERSON
FORUPH W. WOLFE {8033 868-1833 JAMES C. TIDWELL
RONALD H. {LARK {903) 892-2307 {FAX) AMOS L. MAZZANT

Septenber 3, 1993

Mr. Ron Whitehead ¥r. Robin Jones
City Manager Director of Streets
Town of Addison Town of Addison

P. 0. Box 144 / P. O. Box 144
Addison, TX 75001 Addison, TX 75001

Mr. John Baumgartner, P.E.

Director of Public Works/
City Engineer

Town of Addison

P, O. Box 144

aAddison, TX 75001

Re: XKappler, et al v. Addison, et al, Cause No. 93-3831-A
Rezoh, et al v, aAddigon, et al, Cause No, 93-3827-E

Gentlemen:

I have spoken with Mr. William Walls who is Plaintiffs’ trial
attorney in both of these cases. He and Mr. Kessler have told me
that they may be willing to dismiss the case if they can determine
that the Town has no ownership or interest in the case. Mr. Walls
suggested a meeting with Town representatives familiar with the
property, the Town’s records concerning the property, and what the
Town’s duties and responsibilities are.

I suggest that Mr. Baumgartner and Mr. Jones attend the
meeting. Additionally, if there is any Town employee who was with
the Town at the time these projects were constructed, and who can
say that the culvert in gquestion was not built by the Town, that
would be helpful. When I met with Mr. Jones and Mr. Baumgartner,
they indicated that the supervisors who were employed by the Town
at that time had left. Perhaps there is someone who was not a
supervisor.

If the only people available with first hand knowledge are ex-
enmployees, then we need to ask one of them to attend the meeting.

I would like to set up the meeting on September 9 or during
the week of September 13. Trial in the Kapper case is set for
November 29 and I would like to avolid the time and expense of
preparing for trial.


http:IIE~"DERS.OS

Mr. Ron Whitehead
Mr. John Baumngarther
Mr. Robin Jones
September 3, 1993
Page 2

I would appreciate it if you would let me know as soon as
possible whether you will be available for such a meeting, and who
you suggest attend it in order to convince Plaintiffs that the Town
has no ownership interest in the property, and was not involved in
constructing the culvert.

Very truly yours,

Flpupr # il

Ronald H. Clark

RHC/ smw

cc: Mr. Kenneth Dippel
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WOLFE CLARK & HENDERSON, L.L.P.
ATTORNEYS & COUNSELORS

JAMES E. HENDERSON (1008.1991) 123 N. CROCKETT STREET, SUITE 106

WILLIAM R. BRYANT (1919-1975) SHERMAN, TEXAS 75090 FAMES CORLEY HENDERSON
JOSEPH W. WOLFE {203) 868-1933 JAMES €. TIDWELL
RORALD J1, CLARK {803) 892.2397 {FAX) AMDS L MAZZANT

August 18, 1993

Re: Shandra Kappler, et al v. Town of Addison, et al
Cause No., 93-3831-A

Dear Ron:

This case has been set for jury trial in the l4th District
Court, Dallas, Texas, on November 29, 1993. All discovery is to be
completed by Cctober 4, 1993,

While we are trying to have the case dismissed, if it is not,
it will be necessary for the Town to have a representative at the
trial.

Please let me know if you have any questions or suggestions
concerning the case. I will Xkeep you informed of further
developments.

Very truly yours,

It/ A

Ronald H. Clark

RHC/smw

cc:  Kenneth Dippel (X/
John Baumgartner



SAMES £ HENCHUREON (o0a-1981]
WHLLIAM M BRYANT 51519781
JOSEFPRM W WOLFE

CURRY H VOGELSANG

RICHARD B MARRISON

ROMNALD #. CLARK

T, BEOTT SMITH

NANCY O, wWiLLiAME

Mr. John Baunga
Director of Pub
Town of Addison
P. O. Box 144

Addison, TX 75

HENDERSON BRYANT & WOLFE, LL.E

ATTORNEYS & COUNSELORS
123 KORTH CROCKETT S8TREET
PO BOX 340
HHERMAN, TEXAS 75091-0340
(BO3] HHI-S42)

FAY (B03) 892-2397

July 26, 1993

rtner, P.E.
lic Works

001

GTACH 5. JOHNSON

WAMES CORLEY MENDERSON
OEBORAM 5. SLRLESON
DESORAH {. MOGREGORY
SAMES C. TIDWELL

AMOS L. MAZEANT

Re: Kappler, et al v. Addison., et al, Cause Np. 93-3831-3

Dear John:

Enclosed is a copy of Plaintiff’s First Request for Production

and a draft of answers and objections.

provided me in

response to Request No. B.

1 have listed the maps you

I understand that you will be obtaining information from the
tax records and from the utility department for us to include with
If there are any other docunments the Town has,
which you believe would be responsive to any of the questions,
please let me know.

this response.

In order to meet the deadline for responding tc this request,
I plan to file the response August 13, 1993.

Please let me know if you have any questions or suggestions
case. I will keep you informed of further

concerning the
developments.

RHC/snw

Very truly yours,

Plrntit’ gofd

Ronald H. Clark

Enclosures: Plaintiffs First Request for Production of Defendant,
City of Addison
Answers and Objections to Plaintiffs’ First Request

for Production of Defendant, City of Addison

{DRAFT)

c¢:  Ron Whitehead
Kenneth Dippel
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SHANDRA HAPPLER, INDIVIDUALLY

AND ON BEHALF OF THE Z8TATE

OF MATTHEW 2. RODEN., DECEASED
Tlaintiffs

IN THE DISTRICT CQURT

VS,

MULTIVEST REA
SERIES V., 1O
GREENHAVEN VI

-
v

. ZSTATE FUND, LTD.,
ING BUSINESS AS
LLAGE APARTMENTS, AND

i4th JUDICIAL DISTRICT

(W]
R S §

NEW YORK LIFE IZNSURANCE COMPANY,
DOING BUSINESS 315 BROOKTRLE
APARTMEXTS, AXD

THE CITY OF ADDT30Y,
sefendants

e AL e eEle W e gy ey ey e e e A e
B ™ JHL P T T P S N W S S )

DALLAY COUNTY, TEXAS

PLAINTIFFS FIRST REGUEST FOR
DERGDUCTION OF DEFENDANT, CITY OF ADDISON

TO: The City of Addison, Defendant, by and through its attorner of
record, Ronaid H. Clark, Henderson Bryant & Wolfe, L.L.P., 123
Crockett, P.0. RBox 340, 8herman, Texas 75081.

Plaintif{fs, Shandra Kappler, indivicdually, and on behalf of
the estate of Yatthew B. Roden, deceased, request Defendant, Town
of Addison, to produce and permit inspection and copyving of ifhe
documents described on the attached list of documents requested.
Pursuant to 7T.R.C.P. 188{(b}, 1f Deferazcant does not have these
records in their z2ctual possession noew, they are requested te
obltaln productisn =¥ them from any governmental ngeney or thirva
party frow shewm twev have a right toe compel procuction of said
documents,.  Furzther, pursuant to T.R.C.F. 137, Ulaiﬁtiff; Shiandra
Rappler, reguests “hat the end named dociuments o capies rhereof be
thade availablie =t the offices of attornsy Tor Platneiit, shandra
Kappler, within thirtv-one (31) davs of The Zate of <ervice of this
regquest,

RESPECTIULLY SUDBMITTED:

F. Scevern hessler
sler ¥ Rorhy, .0,

2300 Douglas, =800

Dallas, Jexas 75223

‘e Tar No. 11358130

r
211 081=-01587 (Fav)

PLAINTISFS FIRYT SEQUEST FOR
PRODUCTION. GF SEFEUNANT, CITY OF ABDISOY - Paue 1 ool B
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the above
and foregoing was malled by Certified Mail to Ronald H., Clarig,
attorney for Defendant, on this Z?ﬁlﬁay of July, 1593,

V)

F. Steven Kessler

PILAINTIFFS FIAsT REQUEST EOR
PRODUCTION OF DEFENDANT, ©TTY OF ADDISON - Page 2 of

o




DEFINITIONS & INSTRUCTIONS

1

1. As used herein, the terms "vou”, "vours”, and "vour” shall

mean and include the Defendant, City of Addison.

2. As used herein, the words "and” and "or" shall be
construed sither conjunctively or disjunctively as required by the
context to bring within the scope of this Reguest for Production
any information that might be deemed sutside their scope by another
construction.

3. As used herein. all words used in their =sinsgular forms
zhall be deemed to include the words in their nDlural rorm.

4. As to any ianformation which veou refuse to vrovide on
grounds of privilege, please state:

a,. The subject matter of the information vou claim is
privileded;

b. By whom the information was ¢generated or communicated;

. The circumstances under which the information wasg
generated or communicated;

d. To whom the information was generated or communicated;

€., Each and every other fact upon which vou rely to support
your claim of privilesge,

3. is used herein, the term "documents” shall mean and
include any method or means of saving, recording, transmituing or
exchanging information, other than orally, and including without
limitation, any letter, note, m@memorandum, drawing, map, plat,
telegraph, telex, telecopies, cable, computer disc, 1rhorozraph,
film, movie, audie tape, video tave, or corther electronic mestium.

8. This Request For Productian shall be desmed cont . nuing in
nature pursuant to Rule 186b of the Texas Rules of Civil Procedure
g0 as Lo reguire vou to make supplemental rezponses anaor fhe
provision of those rules.

PLAINTTIFFS FTRST REQUEST FO
CITY_OF ADDISON - Page 4 of &
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REQUEST TOR PRODUCTION

1. Copies of any written or electronically recorded statement
and transcription of any oral statement given by or taken from
Plaintiffs which mentions, discusses, describes or relates to any
of the events or claims described in Plaintiffs’® Original Petiilon.

2. Copies of all wmodels, movies, videorapes, charts,
rhotographs, maps, drawvwings, and electronic recordings depicting or
purporting to depict the scene of the death in question or Any
reconstruction of the death in question or any of the events
l=ading up to the ideath in auestion.

3. Teples of any  and all documents verinining to, or
connected with, the instnlilation, malnbenancea, repair or

replacement of the culveri described in Paragrapnh TV of Plaintiffs’
Original Petition or the fence described Lo Paragraph V¥ of
Plaintiffs’ Original Petition.

4, Copies of any and all documents pertaining to the
ownership, right to possession of, or duty to maintain, wof the
oroperty on which the accident in guestion occcourred, described in
Plaintiffs® Orizginal Petition, including, bunt not limited to,
deeds, contracts of szale, lease agreements, maps, plats, building
plains, appraisals, and surveys.

5., Copies of all maps, plats., charts, =survevs, and drawvings
showing all or any part of the property on which the accident
occurred as described in Flaintifls’ Original Perition.

5. Zopy of any and all photographs, videotapes, movies,

nodels, written renorts, statements, transcriptions, slectronically
recarded statements, charts, maps, dravinds, nores., calculations,
computer »printouis, and other documents. read or reviewed by anv
expert witness sou may call as a witness =t traill, or provided to
any expert winness vou may cnall at trial, in connection with, or in
proparation Sor, this casse,
7. Copies of any and all photographs, videobapes, mnovies,
models, wriltten reports, statements, transcriptions, #lectronicalis
recorded statements, charts, maps, drawings, notes, calculations,
and computer nrintouts, and other documents sent ke you or vour
arloprney by any axpert you may call as an expert witness at nrial,
noconnection with, or in sreparation for, this case.

2. Lopies ol any and all pholographs, videoiapes, movies,
models, wrilkten reports, startements, transcriptions, electronically
vecorded statements, charog, gaaps, dravwings, notesz, calculations,
computer  brintouts, and oather documents sent by rou or  vour
atflormney Lo any sxpert vonr ey call as an enpert witness at trial,
in connection wiza, or in nreparakbion for, Lhis case,

3, Copies ar any and all photodraphs, videotapes, novies,
e ls, wpilton reports, stitements, Lranscriprions, clectronicnlly

PLAINTIFFS FIRST REQUEST FOR
PRODUCTION OF DEFENDANT, CITY OF ADDISON -~ Page 4 of 5
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recerded statements, charbts, maps, drawvings, notes, caloulations,
romputer printouts, and other documents, any expert witness »ol @may
call at trial, has prepared, or has had preparved hy =nother
individual or computer, in connection with Tlorming anvy Shecry,
opinien, or conclnsion in this c¢ase, or in connection with
rejecting any theory, opinion, or conclusion in rthis case.

10. CToples of all photographs, videotapes, movies, 2odels,
written reportsms, statements, transcriptions, electronieally
recorded statements, charts, maps, drawings, notas, calculations,
computer printeuts, sand other documents prepared by uanv expert
wWitness who wmay nobt ba called as a witness af ‘rial, bur <hoss
apinions or inpressions have been reviewed by uny lowbidawing 2apert
¥ou may call at trial.

¥
i

13, Copy of each chart, table and graph contained in any
publication of the United States Government or any of its
subdivisions, reviewed by any sexpert rou may call as an expert
witness, in formulating or rejegcting any copinicn congclusion or
theory concerning this case, and for each such chart, table or
graph, a copy of the title page giving the date of publication of
each such Gevernment oublication,

12. Copyv of each published chart, table and gravh contained
in any publication reviewed by any expert yvou wmay call as an sxpert
witness, in formulating or vejecting any opinion, cenclusion, or
theory concerning this case, and for each =much chart, table or
sraph, a copy of the title pade giving the date of sublicatien of
»ach such publication.

3
1

3. topy of the current resume o0V curricuium vitas. 27 <ach
expert witness vou may <all at frial, inciading o U8
nublications authored or co-authored by eunch expert vitness ou nmay
aatl at trial.

B i Ghon

11, Copies af  photogwraphs, vidaobapes, smovies. ritrven
revports, “tatements, transcriptions, 2loectvonionlly CAroTatEd

wtatements, charis, maps, dravings, netes., c¢alculations, coaputer
printeuts, and models, used by any expert witnesses vou may call a
trianl, or any of their assoclates or emplevees, te axplain the
cansa of the accident in question or any of the events ieadinz up
‘o the canse of accident in question or any of their apinicons as 1o
“hat any peeson involved in the acclident aid that contributed to
aw oaceident op conld have done to avoln the accident.

15, Tonies ol all memoranda, netes, letters and sothag
documents recaived feom any expert you may call at trial, ov =zmenr
Yooany expert cou omay oall oatbt drial ceoncerning the employment ot
“he aypert, quesbians azked of the expert, opinions held Ly the
sxpert, the rates tao ke chardged hy the axpert, billing by the
expert, reqoesiy for savinent op inveices {(rom bthe expert and/or
cavmenls goude o bhe expert in connechion with this case.

PLAINTIFFS FIRST REQUEST FOR
PRODUCTTON OF DEFENDANT, CITY OF ADDISON - Page 5 of §
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CAUSE NO. 93-3831-a

SHANDRA KAPPLER, INDIVIDUALLY
AND ON BEHALF OF THE ESTATE
MATHEW B. RODEN, DECEASED

v. IN THE DISTRICT COURT OF
MULTIVEST REAL ESTATE FUND,
LTD., SERIES V., DOING BUSINESS

AS GREENHAVEN VILLAGE APARTMENTS,
AND

DALLAS COUNTY, TEXAS

14TH JUDICIAL DISTRICT
NEW YORK LIFE INSURANCE COMPANY,
DOING BUSINESS AS BROOKTREE
APARTMENTS, AND

¥ ok k% N % ¥ % N N E % % %

THE TOWN OF ADDISON

ANSWERS OBJECTIONS
INTIFFS? BT REQUEST R PRODUCTI

DEFENDANT, CITY OF ADDISON

TO: SHANDRA KAPPLER, INDIVIDUALLY, AND ON BEHALF OF THE ESTATE OF
MATHEW B. RODEN, DECEASED, by and through their attorney ]
record, F. Steven Kessler, Kessler & Korby, 8300 Douglas,
#800, Dallas, TX 75225.

TOWN OF ADDISON, TEXAS, Defendant in the above entitled and
numbered cause, hereby answers Plaintiffs’ First Request for
Production of Defendant, City of Addison served on its attorney of
record, Ronald H. Clark, by Plaintiffs, as set forth on the Request
for Production attached and incorporated herein. You are requested
to notify Defendant’s attorney if you intend to contest any
objection.

Respectfully submitted,

HENDERSON BRYANT & WOLFE
123 N. Crockett

P.O. Box 340

Sherman, TX 75091

(503} 893-8421

{(903) 892=-2397 (FAX)

By:

Ronald H. Clark
S5BN 04298100




CERTIFICATE OF SE

This is to certify that a true and correct copy of the
attached Answers and Objections to Request for Production of
Defendant, City of Addison was mailed, certified, return receipt
reguested, to Mr. F. Steven Kessler, attorney for Plaintiffs, on
this day of , 1993,

Ronald H. Clark




ATT D_SHEET TO ANSWERS AND OBJECTIONS
TC _REQUEST FOR PRODUCTION

RESPONSE TO REQUEST FOR PRODUCTION NO. 1:

Notes were taken concerning three statements made by Shandra
Kappler to police. See attached.

Defendant objects to providing the entire police investigation
report because it would regquire the release of documents protected
under the Texas Open Records Act. The release of such documents to
any person would make them public records which must be released to
all. Additionally, the rights of any informants under the
"informer’s privilege" would be violated and the release of such
information would serve to deter other citizens from cooperating
with police. Any release should be under a protective order
limiting their disclosure.

RESPONSE TO REQUEST FOR PRODUCTION NO. 23

Defendant is in possession of approximately 201 photographs of
the scene. Counsel may view the photographs upon request or
Defendant will provide copies of the photographs at Plaintiff’s
expense. A representative sampling of photocopied photographs is
attached.
RESPONSE TO REQUEST FOR PRODUCTION RO. 33

Defendant is not currently in possession of any such
documents. Defendant knows of no ownership or other interest it
has in the property in question other than its being in the city
limits.
RESPONSE TO REQUEST FOR PRODUCTION NO. 4!

See Defendant’s response to Regquest for Production No. 3.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5:
Defendant provides:

a. Copy of portion of zoning map.

b. Copy of drainage map with rain calculations.
c. Copy of apartment complex maps.
d. Copy of maps 13 and 14, which represent detail map sections of

Farmer’s Branch, Dallas, and Addison.




RESPONSE TO REQUESYT FOR PRODUUTION NO. 6@

No decision has been made to call any expert witness. Until
Defendant, the Town of Addison, has had an opportunity to depose
Plaintiffs and determine the theories of thelr experts, it will not
be able to determine what testimony will be relevant or needed to
rebut such claims.

RESPONSE

See

RESPONSE

See

RESPONSE

See

RESPONSE

See

RESPONSE

See

RESFONSE

See

RESPONSE

See

RESPONSE

See

RESPONSE

See

TO REQUEST FOR PRODUCTION NO. 7:

Defendant’s response to Request for

T0 REQUEST FOR PRODUCTION NO. 8¢

Defendant’s response to Request for

TO REQUEST FOR PRODUCTION NO. 9:

Defendant’s response to Request for

TO REQUEST FOR PRODUCTION RO. 10:

Defendant’s response to Request for

TO REQUEST FOR FRODUCTION NO. 11:

Defendant’s response to Request for

TO REQUEST FOR PRODUCTION NO. 12:

Defendant’s response to Request for

TO REQUEST FOR PRODUCTION NO. 13:

Daefendant’s response to Request for

TO REQUEST FOR PRODUCTION NO. 14:

Defendant’s response to Request for

TO REQUEST FOR PRODUCTION No, 153

Defendant’s response to Request for

Production

Production

Production

Production

Production

Production

Production

Production

Production

No.

No.

No.

Ro.

No.

No.

No.

Rc.

No.



RESPONSE TO REQUEST FOR PRODUCTION HO. 1:

9:00 P.M. SHE LAST
: VICTIM. SHE ADVISED THAT
MET WITH THE MOTHER OF THE S IDENCE WITH

: EFT
SAW THE VICTIM AT 6:30 P.HM. AS HE L ;
A LITTLE BOY THAT HE ALWAYS PLAYS WITH AND A LITTLE BLACK GIRL

KNOWN TO HER AS SHAURA.

AMVEST. COLLING MET HITH SANDRA DENISE KAPPLER W/F 03/10/71 OF 3902
BROOKHAVEN CLUB DRIVE, ADRDIGON, TEXAS, THE MAOTHER OF THE VICTIH.
SAMDRA KAPPLER STATEDR THAT AT 4:30 P.M., MATHEW LEFT THEIR RESIDEHCL
WITH SOME FRIENDRS, OHE LITTILE BOY THAT HE ALHAYS PLAYS HITH AHD A
LITTLE BLACK GIRL, SHAUNA. KAPFLER STATED THAT MATTEW aLHAYS GOES TO
THE CREEK TO FLAY HITH THE DUCKS. KAPPLER STATED THAT AT 7330 P.it.,
MATTEHW HAD HOT RETURNED HOME S50 SHE WALKED OQUT RY THE CREEK TO LOOK
FOR MATTEH AND SHE SAM THE AMRBULANCE PARKED BY THE CREEX.












'..“..\ﬂ.?uu..
pp ok S e T it e T
: &.?.:Wow.% St 3 A . s

e
R s

] - meoa ol
g el
i RS !

'y .,..c;;_uy}

.;
Sl W i
I -
o _
S




pey lide £o

wrps|TE Peadaae MApP

Sl |'= 2060

.......




IAINAGE CALCULATIONS
Wr. :ﬂﬁnm te C HwQO A Rico

Cotimld (Ao | (o€ )

24 |08 108|469 | 22654
@]

v

1

? © (080|718 | 700| 1248
7 ! O R el B~ Y:io)
4 L U N e /A
R I I R s P 2 el
G [ I DI S s B e s V'
L L L T B 7=l 7

/!f//!. |l Emede 2

!Il: 50'

NORTH

scale:




I I

e

T

AT i

IIIH

ot

S

A L

: | E
F“u _'HI;]IU _par 50 ;

PARKING

TOTAL NQOQ. cAR SPACES
NO. RrEQUIRED ZONING
RESERVE

RATIO

L annnD



I

'ugygfﬁx- i

BRI

Y .
' BX & 2o
2 .

E

b

-y

1.

A b

LI

SR RN

Bl bRl i

0

PPl

S—

PR : PERESATORPIE S P S W S DN T N TS S

g

T\ e

ras =‘ as| 1 37| | B3
e Yo [ Y W1 U
[l [ | _-!! ; an . -;f
gL 24l ot LGL 1 2a . o “ 4 ‘ !
- ’ LI | w 4
e _ MS uUuvIMARY
T VY P E sSc. FT.EA. NO. EA.
E FpPrI CTITE NLC VY aA3ag <48
1-BR, 1 -8B, FLAT a7 6 128
1-8.R. 1 —B. FLAT &73 68
1-8.R. 1 —8. FLAT \W/&P, STUDY 788 a
1-B.R. 1 ~@, FLAT W/RRA 740 a
1-BR. 1 —B, STUDIO ss0 oo
1-B.R 1 -8, STUDIOD W/FRB.&BAL. 720 26
2-B.R. 1 —B. FLAT gsa 7a
2~-8R 1 -8 FLAT sqgR 32
2-p.R, 2 -B. FLAT Qg9 ag
2-BR, 1%=-8B STUDID 1,020 100

528

WL NO.UNITS

A

LRI O ERVAYE

BROOKLAKE

A 3
~_ L
t T
s
P
—————————

NG con<) nTEaRT

|

=

|



a
&
i gmum& ALE

S e S O W ER & B2
2 ar N T e
2 ) 9 @ L ens

sy ] 3] 4 P - 30
§ AN Y >

2 \% € Mapsco, o o é e E:, 14

5y > - ; =2 i i Id
8 E . 3 5>

o ; "’* ] 1. &,

Q N AN NRRI

LINE RD E < e I ma;ﬁ }7

: e

. 23 G FIU T 75 255 L P AT T £

b v L TR o E = ,EL L

= gl {us E“\ TONERWOD s & g %

S Y

* : gi ég‘m&‘ i

===
. LS
f&'ﬁ |, e
1
STARCRES,

CONTENUED ON MA? 12

=]
o
{b&x‘\'& y E
S = £
= " . EREINE NAY & O
20 GlitSIOE | B
% 2. | pmmEE 2
81 wroam | 7

H

.| Prowase®0

FOREST AN

M
75 =

SCALE 1N MILES
a A
500K PRSE 22

W

1 { ; RITGEERIAR gfggﬂﬁi F
% i iy oy iy
Misk % "?ugg
1 £
"y = :
] H1H vgﬁ k;
5 aibhesons Z| 39T e ) ‘
W R ol hnweme S
2\ SR 3 21| cashvenve
= A 2 5 S roresT N
E T § wir E 33 341 EZ IE |57
g S 3B 3 \ :
! {3
s ; COMTINUED ON Mad 21 5 : STALE [M FEET
H 1 m 3 g
w 2000 2
DETAN MAP SECTION 0 100a 008

STARTS ON INDEX PAGE 187

x
3
&
()
3
s
=
&
-
%
&)
W




U U U U uu

COMTINUED ON MAP 13

A

mudadedUddd Ul

Z" '3 TINTIMUED O sl & 7
e~

T Richard By S ) B 0
z =l BILLY ¥ )."%:”:"')
£ 1 ';1{40
.ﬁm“‘fijg ~H ¢ INDRERG bt
SEBRSTTay | 48
SR AR
F7 I =3 &
38 B =
HOHsT &S =
gs F" 30
el 39
Eda 3¢
3
g 2
p— ' d
; Ay G
& Jogging Ny q.“g
.,}% &
a
e iy s g 49 H
y :
LAEMY cr m‘ v “;‘ " -
uATERE oy i
YT T = FRgTOR
2 2 e &7 *-!42 ] : W
LN D b B B S s
" tegIfEREY i o ) ﬁ
ADD1 31 erpennt 1] -
SITNEY 2 - i
37 Tawun ; A
sric v & <
g%m S Mapsce, Inc. 4 T+
: s‘ SRR S 3
i ;
. T SPRING VAL 2 L oS, SPRING VAUEY - !
7 3ggq0 - £ T g#e PRCTT ey
e 2 Wian R :
‘J el . o 3
#- e Sl ™~ .
e

DALLAS PRWY
TN
8
s
&

X
T
i
I~

GAMMA
(=14
- OMEGA
37
TS -

I3 waed

( :
= :
D o
755756

»

"y

&

+

0 r
9{‘ K N
=
COMYINUED OF: MAP 15

: e Br—rEre ‘
-4 b -~ b i ALPEA

gmaa = R P NTRES

if Z|z Y : - .

] B W casern [
coEp _F SO 2 - = -PEIERSONY
o 3 . . Q A
o A ;
o
. ey

fwswfﬂhMERs BRA j{g

RLPHA, LK
7.

13 - ) Tt - s ;m : TPRES
*ﬂ"@@" 2B IETT Lefenze cie % Bl MILL PO : = o
> L3 Ker! . ol o OB “Eﬁa?nzsr ging /47 49 o %?'
\\% Wl ‘;‘ o W; N gww ‘W""—W'Im——g ,’f E
g y Sl 2 mavET gt L A
N Sl e X i A 47 L 46 o
ok 2 7 i ta2 ; =eyn
S il l ; & g e
2 o N ey FLINEA] T " L3l g S A
h ] uUooeTT A | -} -y
3 ALLETW N, CAXBLENUT IR L I = 5
37, 2 g 1A FE " ; i Al
o grcwse nww— B2 - gl § Nt 8 | o upsuir it
i 3 = i T i D &
$12° = FLIREAM
=ie % cm:eag__;m =l Rz %‘" ik s 0
om0 72 o] | | SHADY 565D . ' I — ) g
4 a* 3 18504 gav | IACh BAT My (ST : [=1 1)
284 % fl ! 43” FGEo nLEXS ~"‘3§$‘ § SO * 8
= 0t s / TR e, RIVGERIEE =
FESVER wau; geeewpues Tl MURERE ; I
™ E 3 2 4] LU
FAERNP CREST COVE epatisSioe Tl WILLCK BIESE oy :"1/ . . :
vn... N) ) By B0 23 3z : uYE \ 2 r;,;;gw
[ %ﬁ}% Ak M | . i
A s . RS e g ! nasivoon ' ot Plac,
W S T IOALLAS . Duss T
= o g Q | ALLene ‘46 g i
- a0 e F a s my my — - e | ]
i “HILEAR : = NENDENRALL ko] He 1D
A FOpesy '1g TLave | s ] EF) = 3 ! 3 &5 =
4N 37 A I R T S PN sia2
24 | 7103 e WO
enspaays “&aﬁ? von Phk HHEe e I
SCAAE M MILES CONTENUED QN MaF 24 Nd SCALE IN FEET
msmm b
3 W oW - : 1000 2000 00
M T
DETAIL MAP SECTION 2

STARTS ON INDEX PAGE 187 500K PAGE 1023




HENDERSON BRYANT & WOLFE, L.L.P.
ATTORNEYS & COUNSELORS
123 NORTH CROCKETT STREET

JAMES E. HMENDEREON HS08- o9 PO BOX 240 BTAL S, JOHNSON

WILLIAM R, BRYANT ISIS-1975} IAMES CORLEY HENDERSGN
JOBERH W WOLFE SHERMAN, TEXAS 76021-0340 BEBQRAM 5. BURLESON
CLRRY M, VOGELBANG (D3] BoB-maz] DERBORAR L. MCGREGORY
RIGHARD £ HARRISON JAMES ., THOWELL

RONALD H CLARK FAX (D03} B9R-2397 AMGS L. MAZZANT

T, SCOTT SMUTYH
FANCY O, WiLLIAMS

July 26, 1993

Mr. John Baumgartner, P.E.
Director of rublic Works
Town of Addison

P. 0. Box 144

Addison, TX 75001

Rezoh, et al v. Addison, et al, Cause No. 93-3827-E

Deaxr John:

Enclosed is a copy of Plaintiff’s First Request for Production
and a draft of answers and cbjections. I have listed the maps you
provided me in response to Request No. 5.

I understand that you will be obtaining information from the
tax records and from the utility department for us to include with
this response. If there are any other documents the Town has,
which you believe would be responsive to any of the questions,
please let me know.

In order to meet the deadline for responding to this request,
I plan to file the response August 13, 1993.

Please let me know if you have any questions or suggestions
concerning the case. I will keep you informed of further
developments.

Very truly yours,
?ZW/’/J&,/

Ronald H. Clark

RHC/smiw

Enclosures: Plaintiffs First Request for Production of Defendant,
City of Addison
Answers and Objections to Plaintiffs’ First Request
for Production of Defendant, City of Addison
(DRAFT)

cc: Ron Whitehead
Kenneth Dippel
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NO. 93-03827-E
PAUL B. KEZOH AND JOSEPHINE KEZOH, IN THE DISTRICT COURT
INDIVIDUALLY AND ON BEHALF OF THE
ESTATE OF PAUL B. KEZOHMAN, JR.,
DECEASED

Plaintiffs

VS,
MULTIVEST REAL ESTATE FUND, LTD.,
SERIES V., DOING BUSINESS AS
GREENHAVEN VILLAGE APARTMENTS, AND

101st DISTRICT COURT

BROOKLAKE LTD., DOING BUSINESS
AS BROOKTREE APARTMENTS, AND
PAUL E, THOMAS, INDIVIDUALLY
AND AS A PARTNER OF BROOKLAKE
LTD., AND JERRY b. SHIPLEY,
INDIVIDUALLY AND AS A PARTNER
OF BROOKLAKE LTD., AND

THE CITY OF ADDISON,
Defendants

N L e . o " —— . — — — — p—
L S A N e R

DALLAS COUNTY, TEXAS

PLAINTIFFS’ FIRST REQUEST FOR
PRODUCTION OF DEFENDANT, CITY OF ADDISON

TO: The City of Addison, Defendant, by and through its attorney of
record, Ronald H. Clark, Henderson Bryant & Wolfe, L.L.P., 123
Crockett, P.0. Box 340, Sherman, Texas 75091.

Plaintiffs’, Paul B. Kezoh and Josephine Kezoh, individually,

and on behalf of the estate of Paul B. Kezohman, Jr., deceased,
request Defendant, City of Addison, to produce and permit
inspection and copying of the documents described on the attached
list of documents regquested. Pursuant to T.R.C.P. 1866(b), if

Defendant does not have these records in their actual possession
now, they are requested to obtain production of them from any
governmental agency or third party from whom theyv have a right to
compel procduction of said documents. Further, pursuant teo T.R.C.P.
167, Plaintiffs, Paul B. Kezoh and Josephine Kezoh, request that
the end named documents or copies thereof be made available at the
offices of attorney for Plaintiffs, Paul B. Kezoh and Josephine
Kezoch, within thirty-one (31) days of the date of service of this
request.

PLAINTIFFS FIRST REQUEST FOR
PRODUCTION OF DEFENDANT, CITY OF ADDISON - Page 1 of 3




RESPECTFULLY SUBMITTED:

oy — .
By *ﬁféiil’%zgmwwwft
F. Steven HKessler
Kegsler & Korby, P.C,.
8300 Douglas, #800
Dallas, Texas 75225
Texas Bar No. 11358150
{214} 369-5278
(214) 3681~5157 (Fax}

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the above
and foregoing was mailed by Certified Mail to Ronald H. Clark,
attorney for Defendant, on this f?ﬁL day of July, 1983,

PLAINTIFFS FIRST REQUEST FOR

F. Steven Kessler

PRODUCTION OF DEFENDANT, CITY OF ADDISON -~ Page 2 of 3




DEFINITIONS & INSTRUCTIONS

1. As used herein, the terms "you”, "yours”, and "yvour” shall
mean and include the Defendant, City of addison.

2. As used herein, the words "and"” and "or" shall be
construed either conjunctively or disjunctively as reguired by the
context to bring within the scope of this Request for Production
any information that might be deemed outside their scope by another
construction.

3. As used herein, all words used in thelr singular forms
shall be deemed to include the words in their plural form.

4. As to any information which you refuse to preovide on
grounds of privilege, please state:

a. The subject matter of the information you claim is

privileged;
b, By whom the information was generated or communicated;
¢. The circumstances under which the information was
generated or communicated;
d. To whom the information was generated or communicated;
e. PBEach and every other fact upon which vou rely te support

vour claim of privilege.

5. As used herein, the term "documents” shall mean and
include any method or means of saving, recording, transmitting or
exchanging infermation, other than orally, and including without
limitation, any letter, note, memorandum, drawing, map, plat,
telegraph, telex, telecopies, cable, computer disc, photograph,
film, movis, audio tape. video tape, or other electronic medium.

8. This Beguaest For Production shall be deemed continuing in
nature pursuant to Rule 188b of the Texas Rules of Civil Procedure
50 A8 to require you Lo make supplemental responses under the
provigsion of those rules.

PLAINTIFES FIRST HREQUEST FOR
PRODUCTION OF DEFENDANT. CITY OF ADDISON - Page 3 of §




REQUEST FCOR PRODUCTION

1. Copies of any written or electronically recorded statement
and transcription of any oral statement given by or taken from
Plaintiffs which mentions, discusses, describes or relates to any
of the events or claims described in Plaintiffs’ Original Fetition.

2. Copies aof all models, movies, videotapes, charts,
photographs, maps, drawings, and electronic recordings depicting or
purporting to depict the scene of the death in question or any
reconstruction of the death in question or any of the events
leading up to the death in guestion.

3. Copies of any and all documents pertaining to, or
connected with, the installation, maintenance, repair or
replacement of the culvert described in Paragraph IV of Plaintiffs'’
Criginal Petition or the fence described in Paragraph V of
Plaintiffs’ Original Petition.

4, Copies of any and all documents pertaining to the
ownership, right to possession of, or duty tc maintain, of the
property on which the accident in gquestion occurred, described in
Plaintiffs? Original Petition, including, but not limited +to,
deeds, contracts of sale, lease agreements, maps, plats, building
plains, appraisals, and survers.

B. QCopies of all maps, plats, charts, surveys, and drawingsg
showing all or any part of the property on which the accident
occurred as described in Plaintiffs’ Original Petition.

8. Copy of any and all photographs, videotapes, movies,
models, written reports, statements, transcriptions, electronically
recorded statements, charts, maps, drawings, notes, calculations,
computer printouts, and other documents, read or reviewed by any
expert witness vou may call as a witness at frail, or provided to
any expert witness yvou may call at trial, in connection with, or in
preparation for, this case,

T Copies of any and all photegraphs, videotapes, movies,
models, written reports, statements, transcriptions, electronically
recorded statements, charts, maps, drawings, notes, calculations,
and computer printouts, and other documents sent to you or your
attorney by any expert vou may call as an expert witness at trial,
in connection with, or in preparation for, this case.

8. Copies of any and all photographs, videotapes, movies,
models, written reports, statements, transcriptions, electronically
recorded statements, charts, maps, drawings, notes, calculations,
computer printouts, and other documents sent by you or vour
attorney to any expert you mayv call as an expert witness at trial,
i connection with, or in preparation for, this case.

a. Copies of any znd all photographs, videotapes, movies,
models, written reports, statements, transcriptions, electronically

PLAIRTIFFS FIRST REQUEST FOR
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recorded statements, charts, maps, drawings, notes, calculations,
computer printouts, and other documents, any expert witness you may
call at trial, has prepared, or has had prepared by another
individual or computer, in connection with forming any theory,
opinion, or conclusion in this case, or in connection with
rejecting any theory, opinion, or conclusion in this case.

10. Copies of all photographs, videotapes, movies, modals,
written reports, statements, transcriptions, electronically
recorded statements, charts, maps, drawings, notes, calculations,
computer printouts, and other documents prepared by any expert
withess who may not be called as a witness at fLrial, but whose
opinions or impressions have been reviewed by any testifving expert
you may call at trial.

11. Copy of each chart, table and graph contained in any
publication of the United States Government or any of its
subdivisions, reviewed by any expert you may call as an expert
witness, in formulating or rejecting any opinion conclusion or
theory concerning this case, and for each such chart, table or
graph, a copy of the title page giving the date of pubhlication of
each such Government publication.

12, Copy of each published chart, table and graph contained
in any publication reviewed by any expert vou may call as an expert
witness, in formulating or rejecting any opinion, conclusion, or
theory concerning this case, and for each such chart, table or
graph, a copy of the title page giving the date of publication of
each such publication.

13. Copy of the current resume or curriculum vitae, of esach
expert witness vou may call at trial, inciuding a& ligt of all
publications authored or co-authored by esach expert witness you may
call at trial.

14. Copies of photographs, videotapes, movies, written
reportits, statements, transcriptions, eaelectronically recorded
statements, charts, maps, drawings, notes, calculations, computer
printouts, and models, used by any expert witnesses you may call at
trial, or any of their assocciates or emnployees, to explain the
cause of the accident in guestion or any of the events leading up
to the cause of accident in question or any of their opinions as to
what any person involved in the accident did that contributed to
the scecident or could have done to aveid the acaident.

15, Copies of all memoranda, notes, letters and other
documents received from any expert you may call at trial, or sent
to any expert you may call at trial concerning the employment of
the expert, questions asked of the expert, opinions held by the
expert, the rates to be charged by the expert, hilling by the
expert, requests for payment or invoices from the expert and/or
payvments made to the expert in connection with this case,.

PLAINTIFFS FIRST REQUEST FOR
PRODUCTION OF DEFENDANT, CITY OF ADDISON -~ Page 5 ¢of 5




CAUSE NO. 93-3827-E

PAUL B. KEZOH AND JOSEPHINE KEZOH,
INDIVIDUALLY AND ON BEHALF OF

THE ESTATE OF PAUL B. KEZOHMAN,
JR., DECEASED

V. IN THE DISTRICT COURT OF
MULTIVEST REAL ESTATE FUND,
LTD., SERIES V., DOING BUSINESS

AS GREENHAVEN VILLAGE APARTMENTS,
AND

DALLAS COUNTY, TEXAS

101ST JUDICIAL DISTRICT
BROOKLAKE LTD., DOING BUSINESS

AS BROOKTREE APARTMENTS and

PAUL E. THOMAS, INDIVIDUALLY AND
AS A PARTNER OF BROOKLAKE LTD.,
and JERRY D. SHIPLEY, INDIVIDUALLY
AND AS A PARTNER OF BROOKLAKE LTD.
AND

¥ % ¥ N N NN N N NN KK NN NF

THE TOWN OF ADDISON

ANSWERS8 AND OBJECTIONS TO

PLAINTIFFS8’ FIRST REQUEST FOR PRODUCTION OF
DEFENDANT, CITY OF ADDISON

TO: PAUL B. KEZOH, INDIVIDUALLY, AND ON BEHALF OF THE ESTATE OF
PAUL B.KEZOHMAN, JR., DECEASED, by and through their attorney
of record, F. Steven Kessler, Kessler & XKorby, 8300 Douglas,
#800, Dallas, TX 75225.

TOWN OF ADDISON, TEXAS, Defendant in the above entitled and
numbered cause, hereby answers Plaintiffs’ First Request for
Production of Defendant, City of Addison served on its attorney of
record, Ronald H. Clark, by Plaintiffs, as set forth on the Request
for Production attached and incorporated herein. You are redquested
to notify Defendant’s attorney if you intend to contest any
objection.

Respectfully submitted,

HENDERSON BRYANT & WOLFE
123 N. Crockett

P.0. Box 340

Sherman, TX 75091

(903) 893-9421
Brafi (903) 892-2397 (FAX)

By:

Ronald H. Clark
SBN 04298100




CE FICATE O VICE

This is to certify that a true and correct copy of the
attached Answers and Objections to Request for Production of
Defendant, City of Addison was mailed, certified, return receipt
regquested, to Mr. F. Steven Kessler, attorney for Plaintiffs, on
this day of , 1993,

Ronald H. Clark




Al CHED SH T ANS AND OBJECTIONS
TO UES OR _PRODUCTTO!

RESPONSE TO REQUEST FOR PRODUCTION NO. 1:

Notes were taken concerning statements made by Paul Kezoh
and Josephine Kezoh to police. See attached.

Defendant objects to providing the entire police investigation
report because it would require the release of documents protected
under the Texas Open Records Act. The release of such documents to
any person would make them public records which must be released to
all. Additionally, the rights of any informants under the
"informer’s privilege" would be viclated and the release of such
information would serve toc deter other citizens from cooperating
with police., Any release should under a protective order limiting
their disclosure.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2:

Defendant is in possession of approximately 201 photographs of
the scene. Counsel may view the photographs upon request or
Defendant will provide copies of the photographs at Plaintiff’s
expense. A representative sampling of photocopied photographs is
attached.

RESPONSE TO REQUEST FOR FRODUCTION NO., 3:

Defendant is not currently in possession of any such
documents. Defendant knows of no ownership or other interest it
has in the property in question other than its being in the city
RESPONSE TO REQUEST FOR PRODUCTION NO., 43

See Defendant’s response to Request for Production No. 3.

RESPONSE TO REQUEST FOR PRODUCTION NC. 5:
Defendant provides:

a. Copy of portion of zoning map.

b, Copy of drainage map with rain calculations.

C. Copy of apartment complex maps.

d. Copy of maps 13 and 14, which represent detail map sections of
Farmer’s Branch, Dallas, and Addison.




RESPONSE TO REQUEST FOR PRODUCTION HO. 6@

No decision has been made to call any expert witness. Until
Defendant, the Town of Addison, has had an opportunity to depose
Plaintiffs and determine the theories of their experts, it will not
be able to determine what testimony will be relevant or needed to
repbut such claims,

RESPONSE TO REQUEST FOR PRODUCTION NO. 73

See Defendant’s response to Request for Production No. 6.
RESPONSE TO REQUEST FOR PRODUCTION NO. 8:

See Defendant’s response to Request for Production No. 6.
RESPCONSE TO REQUEST FOR PRODUCTION NG. 93

See Defendant’s response to Request for Production No. 6.
RESPONSE TO REQUEST FOR PRODUCTION NC. 10:

See Defendant‘s response to Request for Production No. 6.
RESPONSE TO REQUEST FOR PRODUCTION HO. 11:

See Defendant’s response to Request for Production No. 6.
RESPONSE TO REQUEST FOR PRODUCTION RO, 12:

See Defendant’s response to Request for Production No. 6.
RESPONSE TO REQUEST FOR PRODUCTION NO. 13:

See Defendant’s response to Request for Production No. 6.
RESPONSE TO REQUEST FOR PRODUCTION NO. 14:

See Defendant’s response to Request for Production No. 6.




RESPONSE TO REQUEST FOR PRODUCTION No. 15:

See Defendant’s response to Request for Production No. 6.




RESPONSE TC REQUEST FOR PRODUCTION NO. 1:

10:00 ALH.

MET WITH PAUL KEZQOH, THE FATHER OF THE DROWNING VICTIM OF LAST
YEAR. KEZOH STATED THAT HE HAD BEEN ADVISED OF SHAUNA PUSHING
HIS SCON INTC THE CREEK, AND HE DID CONTACT ADDISON POLICE DEPT.
AND ASKED THEM TC INVESTIGATE THIS CLAIM. HOWEVER, HE HAD NOT
FOUND AND EVIDENCE OF THIS CLAIM ON HIS OWN. INVEST. COLLINS
HAD ALSO BEEN CONTACTED BY KEZOHYS ATTORNEY AND LEARNED THAT

THERE WAS A LAW SUIT IN PROGRESS FILED AGAINST GREENHAVEN VILLAGE
APARTMENTS.

s

FMYEST. COLLINS MET WITH FAUL KEZOH IN THE €”¥.D.,GKFIC?JT Eﬁftﬁig?”w
COLLING FOUND THAT MR. KEZOH DID HOT HAVE AN QL?gR ﬁ?ﬁwfﬂ%NWiAJL R A
JR. HE DOES HAUE A DAUGHTER FROM A PREVIOUS HA%FLA&&MFBQIJ}m*wM s
PRESENTILY TEN YEARS QLD AND LTVES WHITH HER FMFTHER . K%KSﬁ ﬁﬂﬁ%&k?f[déi
ME DID HMEAR IT RUMORED THAT THE LITTLE BLACK Elﬁkyﬂéﬁh?ubﬁﬂﬁﬂﬁ thﬂﬂ
PUSHED MIS S0OM IMTO THE CREEK BUT MAS HEVER ARLE TD FIHD ANY FROGE
THAT THIS WAS & Fall.

PR T


http:VILL.';.GE

HOBEFHINE REZOH ADUITEED MER HBOM WA ALHAYE AT THE TREEK AND THAT THEY
Hal T WMARN THETR SOH OGN HANMY OCCAEETOML ARIUT PLAYING AT THE CREEZR.
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ADDIS CITY ENGINEER'S OFFICE (214) 4502886
TN RTINS Pogt Office Box 144 Addison, Texas 75001 16301 Wesgrove

July 15, 1993

Ronald H. Clark

Henderson Bryant & Wolfe, L.L.P.
P.O. Box 340

Sherman, Tx 75091-0340

RE: Kappler, et al v. Addison, et al, Cause No. 93-3831-A
Kezoh, et al v. Addison, et al, Cause No. 83-3827-E

Dear Ron:

I have researched the City's building/subdivision records and find them
inconclusive regarding this case. The following summarizes the information I
have been able to obtain:

1. The property is not currently platted.

2. I was not able to locate eonstruction plans detailing the installation of the
storm sewer in question. There are not any records to indicate that this
was a publie improvement.

3. The plans on file indicate a drainage easement was dedicated but there is
no recording information and it was not processed through the Council.

4, Current ordinances require the property owner to maintain drainage
easements on their property.

3. A copy of the building permit does not exist in our files. The plans we have
indicate that this project was constructed in 1974 or 1975.



If you have any questions or need additional information, please call me.

Sincexjély yours, /

;, i
. i ™~ “W f’ —
C(f f' ~ A /;”‘ L »

John R. Baumgartéer, PE.
Director of Public Works

JRRjas
attachments

cc: Ken Dippel (no attachments)
Ron Whitehead (no attachments)
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SAMES E. HMENDESSON (80818900
WILLLAM R BEREYANT oG-l
HOSEFH WO WOLEE

TLIRRY . YOGELSANG

RECHARD E. &aRRES0ON

ROMALD H. CLARK

T SLOTT SMITH

MANCY O. WILLIAMS

HENDERSON BRYANT & WOLFE, LL.P.

ATTORNEYS & COUNSELORS
23 NORTH GROCKETT STREET
P O, BOX 340
SHERMAN, TEXAS 7SCOSH-0 340
(203) ae3-942|
FAX (B0G3} B92-2397

June 22, 1993

Mr. John Baumgartner, P.E.
Director of Pubklic Works

fown of Addison
P. 0. Box 144

Addison, TX 75001

C1LE

STAC &, JOMNSOMN

LJAMES CORLEY HEMNDERSOM
DEBURAM . BURLESON
REBCRAM L. MoGREGORY
SAMES O TIDWELL

AMCE L., MAZEANT

Re: Kappler, et al v. Addison, et al, Cause No. 93-3831-A
Kezoh, et al v, Addison, et al, Cause No, 93-3827-E

Dear John?

When we met on May 4, 1993, we discussed the need to cobtain
all possible plats, maps, construction plans, permits, and other
docunents establishing when the apartment complex was built, who
built it, and when the culvert was installed. If we can
demonstrate to Plaintiffs’ satisfaction that the City does not own
the property in question, and is not legally responsible for
maintaining or safeguarding the property, it may be possible to
have the City dismissed before the City uses up its deductible on
each case in costs and legal fees.

If no such documents exist in the City files, and cannot be
located, please let me know. Otherwise, I would appreciate
receiving copies at your earliest convenience,

Please let me know if you have any questions or suggestions
concerning the case.

Very truly yours,

Hoirtr cbid

Ronald H. Clark

RHC/smw

cct Mr., Kenneth Dippel
Mr. Ron Whitehead
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JCSEPH W WOLFE

CLRRY H VOGELSANG
RICHARD E HARRISOMN
BCNALO H CLARK

T SCOTT SMITH

NANZY O WILLIAMS

HEw FILE X

HENDERSON BRYANT & WOLFE, L.L.P.
ATTORNEYS & COUNSELORS
123 NORTH CROCKETT STREET
P. O. BOX 340
SHERMAN, TEXAS 75091-0340
(203) 893-9421

FAX (9202) 8o2-2297

STACI S, JOHNSON

JAMES CORLEY HENDERSON
DEBORAH 5. BURLESON
DEBORAH L. MCGREGORY
JAMES C TIDWELL

AMOS L. MAZZANT

June 7, 1993

Mr. Ron White
City Manage

e: Shandra Kappler, et al v. Town of Addison, et al
Cause No, 93-3831-A

bear Ron:

The Judge has entered a Scheduling Order in this case
requiring completion of discovery by October 4, 1993, mediation no
later than November 15, 1993, and a jury trial on November 29,
1993.

I am working to have the Town of Addison dismissed without the
necessity of extensive discovery, mediation, and trial. Mr.
Baumgartner is working to locate all City documents, maps, and
plats concerning the property so that we can show that the City has
no ownership interest or other responsibility for the property.

In the event that we cannot have the case dismissed, it will
be necessary for a representative of the City to attend the trial
beginning November 29, 1993. It will also be necessary for Mr.
Baumgartner, other City staff, and police investigators to testify.

Please let me know if you have any questions or suggestions
concerning the case. I will Xkeep you informed of further

developnents.
Very truly yours,
Ronald H. Clark
RHC/smw

cc: Kenneth Dippel J/
John Baumgartner
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L BOOTT S8MiTH

MNANCGY . WRLIAMS

HENDESSON BRYANT & WOLFE, L.L.P
ATTORMEYS & COUNSELORS
123 NORTH CROCKETT BTREET
P, Q. BOX 340
EHERMAN, TEXAS 7EO8I-0340
(HO3) B93-9421
FAX (903) 892-2397

TIE

STACE . JOHNSON

SAMES CORLEY HENDERSON
DEBQRAM 5, BURLESON
DEROMAAM t.. MeGREGORY
JAMES C TIDWELL

AMOS L, MAZZANT

May 25, 1993

Mr. John Baumgartner, P.E.
Director of Public Works
Town of Addison

P, O. Box 144

Addison, TX 75001

Re: Kappler, et al v. Addison, et al, Cause No. 83-3831-A
Kezoh, et al v, Addis et a ause No, 93-38237-F

Dear John:

Have you been able to locate any City plats, maps, building
permits, or other documents establishing when the apartment complex
was built, who built it, and when the culvert was installed? Are
there any documents indicating that the City has anything to do
with the fence, or, even better, that the City is not responsible
for the failure to erect a fence? Finally, any documents which
establish that the property is not owned by the City, or is owned
by private parties would be helpful.

If we can clearly establish that the City has no ownership or
responsibility for this property, Plaintiffs may be willing to let
us out of the suits before we spend a great deal of time and
expense defending them., If they do not, the Courts may be willing
to grant summary judgment if we can establish our position clearly
enough.

Please let me know if you have any questions or suggestions
concerning the case.

Very truly yours,

Hozawts sod

Ronald H, Clark

RHC/smw

cc: Mr. Kenneth Dippel
Mr. Ron Whitehead



