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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122 and 450

[FRL-T217-1]

RIN 2040-ADA42

Effizent Limitation Guidelines and New
Source Performance Standards for the

Construction and Development
Category; Propased Fule

ABENCY: Environmental Protection
Agency (EPA).
ACTION: Froposed rule,

suMmMarY: EPA is proposing a range of
options to address storm water
discharges from construction sites. As
one option, EPA is proposing
technology-based effluent limitation
guidelines and standards {ELGs) for
storm water discharges from
construction sites required to obtain
Mational Pollutant Discharge
Elimination System (NPDES] permits,
As another option, EPA is proposing not
to establisk ELGs for storm water
discharges from those sites, but to allow
technology-based permit requirements
10 continue to be established based
upon the best professional judgment of
the permit suthority A third option
would establish inspection and
certification requirsments that would be
incorporated into the storm water
permits issued by EPA and States, with
other permit requirements based on the
best professional judgment of the permit
autherity. This proposal, if
implemented, is expected to
significantly reduce the ameunt of
sediment discharged from construction
sites, The deposition of sediment from
constraction site runoff has conteibuted
to the loss of capacity in small sireems,
lakes, and reservoirs, leading to the
necessity for mitigation efforts such as
dredging or replacement. Today's
document also requests comment and
information on several variations on
these options and several other
significant aspects of the proposal, such
a8 technologies, costs, and economics.
BATES: EPA must receive comments on
the proposal by October 22, 2002, EPA
will conduct public mestings for this
proposed rule on Tuly 8, 2002; July 23,
2002; Tuly 30, 2002 and additional dates
to be announced later.

ADDRESSES: Submit writien comments
to: Comment Clerk, Water Docket
{4101}, US EPA, 1200 Penngylvania
Ave., NW., Washingtor, DC 20460. {See
next paragraph regarding addresses for
hand deliveries.} Please refer to Docket
No, W-02-06. EPA requests an original
and three copies of your comments and

enclosures {including references).
Commentars who want FPA (¢
acknowledge receipt of their comments
strould enclose a self-addressed,
staroped envelope, No facsimiles (faxes)
will be accepted. Comments raay also be
sent via e-mail to ow-dockel@epa. gov.
For additional information on how to
submit electronic comments see
“SUPPLEMENTARY INFORMATION, How to
Submit Comments.”

EPA will be holding public meetings
on today's proposal on five separate
dates. The first three meetings are listed
below; EPA will announce the
remaining meetings in a subsaquent
Federal Register document and on its
webgite at hitp://www.epa.gov/
waterscience/guide/construction/. No
registration is required for thess
meetings. Seating will be provided on a
first-coma, First-served basis.

+ Tuesday, July 8, 2002, 8 a.m.~noon,
Hyastt Regency Hotel-—San Frangisco
Alrport, 1333 Bayshore Highway,
Burlingame, CA, Phone 650-347—
1234,

= Tuesday, July 23, 2002, 8 am.~noon,
Wyndham Garden Hotel-Tlallag Park
Central, 8051 LB] Freeway (I-635),
Dallas, TX, Phone 972-680-3000,

o Tussday, July 30, 2002, 9 am -noon,
Holiday Inn Chicago—Elmhurst, 624
N. York Rd., Elmhurst, IL, Phone 630~
279-1100.

Meeting Access: If you nead special

accomrodations at this meeting,

including wheelchalr access, you
should contact the Easters Research

Group Conference Registration Line at

781-674-7374, at least flve business

days before the meeting so that

appropriate arrangements can be made,

See “Public Mesting Information®

below for additional meeting details,
EPA established the public record for

this propused rulemaking under docket
number W—02--06, The record is
currently located in the Water Docket,

Room EB 57, Watsrside Mall, 401 M

Strest, SW., Washington, DC. The record

is gvailable for inspection from 9 a.m, to

4 p.m., Monday through Friday,

excluding legal holidays. For access to

the docket materials, call 202-260-3027

to schedule sn appointment. You may

have to pay a reasonable fee for copying.

Plzase note that several of the support

documents are available at no charge on

EPA’s website; see "Supporiing

Documentation” below. The Water

Doacket will be moving to a new office

Iocation in August 2002. For hand

deliveries of comments through August,

submit to the above address, Please call
the above number for details on the new
location.

FOR FURTHEHA INFORMATION CONTACT: For
technical information concerning
today's propused rule, contact Mr. Jesse
Pritis at 202~-566-1038 or Mz, Eric
Strassler at 202-566—1026. For
economic information contact Mr.
George Denning at 202-566-1067.
BUPPLEMENTARY INFORMATION:

Regulated Entities

Entjties potentially regulated by this
action include:

North Amer-
ican Indus-
try Classi-

fication Bys-

term
{(NAICS)
coda

Examples of regu-

Category | ™\ated entities

fndustry .. | Conslruction sile operators  dis-
furbing 1 or more aeres of langd

and periorming the following ac-

tivities:

Building, Deval- ] 233
oping and Gen- |
¢ral Contracting. |

Heavy Construgtion i 234

EPA dees not intend the preceding table
to be exhaustive, but provides it as a
guide for readers regarding entities
likely to be regulated by this acton,
This table lists the types of entities that
EPA is now aware could potentially be
regulated by this action, Other types of
sntities not lsted in the table could also
be regulated. To determine whether
your facility is regulated by this action,
you should carefully examine the
applicability criteria in §450.10 of
today’s proposed rule and the definition
of “construction activity’” and “small
construction activity” in existing EFA
regunlations at 40 CFR 122.26(b}{14){x]
and 122.26(h}{15), respectively. If vou
have questions regarding the
applicability of this action to a
particuiar entity, consult one of the
persons listed for technical information
in the preceding FOR FURTHER
INFORMATION CONTADT section.

How Tn Submit Comments

The public may submit comments in
written or electzonic form. (See the
ADDRESSES section above,] Electronic
comments must be identitied by the
decket number W--02-06 and must be
submitied as a WordPerfact, MS Word
or ASCH text file, avoiding the use of
gpecial characters and any form of
encryption. EPA requests thet any
graphics included in electropic
commants also be provided in hard-
eopy form. BPA also will accept
comments and data on disks in the
aforementioned file formats. Electronic
comments received on this notice may
be filed online at many Federal


http:Elmhurst.lL
http:http://www.epa.gov
mailto:ow-dockel@epo.gov
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Depasitory Libraries. No confidential
business information {CBI} should be
sent by e-mail,

Pablic Meeting Information

See the ADDRESSES section of this
document for dates and locations of
public meetings, During the meetings,
EPA will present information on the
applicability of the proposed regulation,
the technology sptions selected as the
basis for the proposed limitations and
standards, and the compliance costs and
polluatant reductions, EPA will also
allow tims for questions and answers
during these sessions. These meetings
are not public heerings for the purpose
of gbtaining comment on ths proposal.
EPA will not generate a transcript of the
mestings. The public may submit
comments in writing or electronicelly as
described above.

Supporting Documentation

Several key documents support the
preposed regulations:

1. “Development Decument for
Proposed Effluent Guidslines and
Standards for the Construction and
Development Category,” EPA-821-R~
02-007. {*Development Document”)
This docoment presents EPA’s
methodelogy and technical conclusions
concerning the C&D category.

2. “Econormic Analysis of Proposed
Effluent Guidelines and Standards for
the Construction snd Development
Category,”” EPA-EPA-821-R-02-008.
{*Economic Analysis™} This document
presents the methodology employed to
assess economic and environmental
impacts of the proposed rule and the
results of the analysis,

3. “Envirommental Assessment for
Proposed Effluent Guidelines and
Standards for the Construction and
Development Category,” EPA-EPA—
B821~-F-02-009. [(“Environmental
Assessment”}

Major supporting documents are
available in hard copy Fom the National
Service Center for Environmental
Publications (NSCEP), U8, EPA/NSCEP,
P.01. Box 42419, Gincinnati, Ohio, USA
45242-2418, telephone 800-490-9198,
http./fwww.epa. govimeepthom/. You
can obtain electronic copies of this
preamble and proposed role as well as
the technical and economic support
documents for today’s proposal at EPA’s
website for the C&D rule, htip /7
www.epa.gov/waterscienve/guide/
canstruction.

Overview
The preamble describes the terms,
acropyms, and abbreviations uged in

thig notice; the background documents
that support these proposed regulations;

the legal authority of these rules; 2
summary of the proposal; background
information; and the techoical and
ecopomic methodologies usad by the
Agency to develop these regulations.
This preamble also solicits comment
and data on specific avess of interest.

Table of Contents

1. Legal Authority
11, Purpose & Suinmary of Proposed Rule
1L, Background
A. Clean Water Act
B. NPDES Stormm Water Pannit Program
1. Storm Water Permits for Construction:
General and Individoal
&, General Perrmils
k. EPA Gonstruction General Permit
. State Construction General Permits
d, Individual Permits
2, Munijcipal Storm Water Permifs and
Local Government Regulation of
Consiruction Activity
a. NPDES Requirements
b. EPA Guidance to Municipalities
€. Other State and Locsl Storm Water
Reguirements
. Efflvent Guidelines and Standardg
Frogram
1. Best Practicable Control Technology
Currently Available (BPT)
2, Best Available Technology Evonomically
Achievable (BAT)
3. Best Conventional Pollutant Contral
Technology (BCT}
4, New Source Performance Standards
(NSPS;
4, Pretreatment Standards
8. Effiuent Guidelines Plan and Consant
Dscres
£, Poliotion Prevention Ant
IV, Scope of Proposal
V. Summary of Data Collection Activities
A, Existing Dats Sources
B. Storm Water Discharge Sampling and
Site Vigits
C. Industry-Supplied Data
B. Surmnary of Pablic Participation
Vi Industry Profile
A. Affected Industry Ssctors
B. Construction and Development
Activities Affecting Water Quality
1. Plarming and Site Design
2. Clearing, Excavating and Grading
4. Erogion and Sediment Control
4. Control of Other Pollutants
5. Final Stabilization and Long-Term Storm
Water Management
VI Storm Water Discharge Characteristics
VIL Description of Available Technologies
A. Introduction
B. Erasion and Sediment Controls and
COther Site Mapagement Practives
1. Goals
2. Major Categories of Best Menagerment
Practices
C. Long-Term Storm Water Mansgement
Cowtrol
1. Goals
£, Major Catagories of Best Management
Practives
IX. Devalopiment of Effluent Limitation
Guidelines end Standards
A, lndustry Suheategorization
1. Suhestogorization by Site Size

2. Suhcategorization by Industry

4. Subcategorization by Builder/Developer
Size

4. Subrategorization Based on Hydrology,
Soil Loss Potantial or Other Geographic
Factors

§. Subcategorization Based on Past Land
Use

B. Regulatory Options Considered

1. Overviow of Regulatory Options: Erosion
and Sediment Controls and Other
Temporary BMPs

2. Overview of Regulatory Options:
Certification and Inspection

3. Overview of Regulatory Options:
Continned Reliance on State and Local
ESC Programs

4. Overview of Regulatory Options
Considered: Long-term Storm Water
Management

X. Determination of Best Practicable Control

Technology Currently Availshle (BPT],
Best Conventional Poliutant Control
‘Technology {BCT), Best Available
Technslogy Boonomically Achievable
{BAT), and New Source Performanss
Standards (NSP3)

A. Rationale for Selected BPT Opton

B. BCT Daterpnination

1. July 9, 1986 BCT Methodology

2, Consideration of BCT Option

C. BAT and NSPS

D. Summary of Provisions ia Today's
Proposed Ruls

1. General Provisions and SWPPP
Preparation

2. Design and installation of Ercsion and
Sediment Controls

3. lnspection and Certification Provisions

4, Maintenance

X1 Msthadology for Estimating Costs

A, Costs to the Construction and
Development Category
B. Costs to Permit Authorities

XI1. Economic Impact and Social Cost

Analysis

A, Introduction

B. Description of Economic Activity

C. Method for Estimating Economic
Impacts

1. Model Projsct Analysis

2. Model Firm Analysiy

3. Housing Market Impacts

4. Impacts on the National Economy

D. Results

1. Firm-Level Impacts

2. Impacts on Governments

3. Community-Level Impacts

4. Forelgn Trade kupacts

5. Iimpacts on New Facilities

8. Social Costs

7. 8mall Business Impacts

XII Cost-Effectivenass Analysis
X1V, Non-Water Quality Environmental

Impacts
A, Alr Pollutign
B. Solid Waste
C. Energy Usage
D. By-Products from BMPs

XV. Environmental Assessrment

A, Inzoduction

B. Methodology for Extimating
Eavironmental Fmpacts and Pollutant
Reductions

. Potential Loading Reductions of
Proposed Options
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XVL Benefit Analysis
A. Banefits Categuries BEstimated
B. Quantification of Benefits
XYIL Benefit-Cost Comparison
XV, Regulatory Implementation

A. Complisnce Dates

B. Ralationship of Effluent Guidalines to
KPDES Permils

C. Upset and Bypass Provisions

D. Variances and Walvers

1. Fundamentally Different Factors
Variante

2. Low Soil Logs Potenlial Waiver

E. Other Clean Water Act Reguirements

XIX. Related Acts of Congrass, Executive
(rders, and Agency Initiatives

A. Paperwork Reduction Act

B. Unfunded Mandates Reform Agt
{LMRA]

C. Reguistory Flexibility Act (RFA] as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA]}

1. Introduction

2, Bummary of Panel Recommendations

D, Executive Order 12866: Regulatory
Planning and Review

E. Executive Order 13132; Pederalism

¥, Executive Qrder 13045%: Protection of
Childran frore Envirgnmental Herlth
Rioks and Safety Risks

G. Executive Order 13175; Consulistion
and Coordination With Indian Tribal
Governments

H. Nationa! Technology Transfer and
Advancement Act

L Plain Language Directive

J. Executive Crder 13211 (Energy Effects)

XX. Solicitation of Dueta and Commaents

A 8pecific Solicitation of Cornments and
Data

B. Genaral Soligitation of Comment

1 Legal Authority

EPA is proposiag this regulation
under the authorities of sections 301,
304, 306, 308, 402 and 501 of the Clean
Water Act (CWA), 83 11.8.C. 1311, 1314,
1316, 1918, 1342 and 1361 and pursuant
to the Pollution Prevention Act of 1990,
42 15.8.C. 13101 st s6q.

TL Purpose and Summary of Proposed
Rule

Construction and development {C&D)
activity affecting water quality typically
involves site selection and planning,
and land-disturhing tasks during
construction such as clearing,
excavating and grading. Disturbed soil,
if not managed properly, can be easily
washsd off-site during storm events.
Storm water discharges generated
during construction activitiez can cause
an array of physical, chemicel and
biological impacts, Water quality
impairment may result, in part, because
a number of pollutants are preferentially
sbsorbed onto mineral or sryanic
particles found in fine sediment. The
interconnected process of erosion
{detachment of the soil particles),
sediment transport, and delivery is the

primary pathway for introducing
pollutants from construction sites into
aguatic systems.

A primary concert at most
construction sites is the erosion and
transport process related to fine
sediment because rain splash, rills
{small channels typically less than one
ioot deep} and sheetwash (thin sheets of
watar flowing across a surface)
encourage the detachment and transport
of this material to water bodies.
Although streams and rivers naturally
carry sedirent loads, erosion from
construction sites and runoff from
developed areas can elevate these loads
to levels above thoge in undisturbed
watersheds,

Existing national storro water
regulations require construction site
operators to implement controls fo
manage construction site ronoff, but do
not requirve any specific level of control.
One of today’s proposed approaches
{Option 2) would establizh effluent
limitation guidelines in the form of
meinimum stadards for design and
implementation of erosion and sediment
controls used during the active phase of
construction. This approach would
cover sites with five or more acres of
disturbed land, and would establish
minimum requirernents for conducting
site inspections and providing
certification as to the design end
completion of various aspects of those
controls.

EPA acknowledges that many State
and local governments bave existing
standards for temporary controls,
Today's proposed sffiuent guidelines
are intended to work in concert with
existing requirements where equivalent,
and would not supercede more stringent
requirements,

o addition, EPA is proposing two
alternatives that would not set national
standards for control of storm water
discharges from construction sites
subject to pepmit requirements under
section 402 of tha CWA. Both of these
approaches wonld rely instead on a
combination of existing State and local
requirements and additional
requirements based on the best
professional judgement [(BP]) of the
permitting authority. Under one of these
alternatives (Option 1), the proposal
would establish minimum requirements
for conducting site ingpections and
providing certification as to design and
completion of controls required by the
permit authority in its NPDES permit,
These reguirements are similar to the
inspection and certification
requirements in Option 2. Existing
compliance determination practices for
construction site storm water controls
rely principally on site inspections by

local governments, however,
enforcement efforts are reported to be
uneven nationwide, largely due to
Himited enforcement resources at the
Federal, State and local levels. The
inspection and certification
requiremnents in today’s proposed rule
could strengthen the current permit
program.

Under another alternative {Option 3},
1o new requirements would be
established under this option. Both the
control reguirements and the
certification requiremnents would be left
to the best professional judgement of the
permitting authority in order to allow
them to be better tailored to local
conditions. These proposed options are
discussed in more detail in sactions IX
and X of today’s notice. At this time,
EFPA is co-proposing all three options
because it sees advantages to each.

I Background
A. Clegn Water Act

Congress adopted the Clean Water Act
{CWA} to “restore and maintain the
chemical, physical, and biological
integrity of the nation’s waters"” (Section
101{a}, 33 U.8.C. 1251[a}). To achieve
this goal, the CWA prohibits the
discharge of pollutants into navigable
waters except in compliance withs the
statute. CWA section 402 reguires
“point source” discharges to obtain &
permit under the National Pollutant
Discharge Elimipation System (NFDES).
These permits are Issued by EPA
repional offices or authorized State
agencies.

Following enactment of the Federal
Water Pollution Control Amendmants of
1972 (Public Law 92-500, QOctober 18,
19721, EPA and the States issued NPDES
permits to thousands of dischargers,
both industrial (e.g. manufacturing,
energy and mining facilities] and
municipal {sewage treatment plants}. As
required under Title IIT of the Act, EPA
promulgated effluent mitation
guidelines and standards for many
industrial categories, and thess
requirernents are incorporated info the
permits.

The Water Quality Act of 1887 (Public
Law 1004, February 4, 1987} amended
the CWA. The NPDES program was
expanded by defining municipal and
industrial storm water discharges as
point sources, Industrial storm water
dischargers, municipal separats storm
sewer systems and other storm water
dischargers designated hy EPA must
phbtain NPDES permits pursuant to
section 402(p] (33 U.8.C. 1342(p)}.
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B. NPDES Storm Water Permit Program

EPA’s initial storm water regulations,
promulgated in 1890, identified
eonstruction as one of several types of
industrial activity requiring an NPDES
perudt, These “Phase I storm water
rogulations require operators of large
construction sites to apply for permits
{40 CFR 122.26(b){14}{x)). A large-site
construction activity is one that:

» ‘Will disturb Hive acres or greater; or

= Will disturb lags than five acres but
is part of a larger commeon plan of
development or sale whose total land
disturbing activities total five acres or
greater {or is designated by the NPDES
permimglasmherity] ; and

» Will discharge storm water runoff
from the construction gite through a
municipal geparate storm sewer systern
{MS4) or otherwise to waters of the
United States.

The Phase I storm water rule,
promulgated in 1999, generally extends
permit coverage to sites one acre or
graater (40 CFR 122.26(k){(15]}

In addition to requiring permits for
construction site discharges, the NFDES
regulations require permits for certain
MS4s. The local governments
responsible for the MBS4s must operate
a storm water management program.
The local programs regulate a variety of
business activities that affect storm
water runoff, including construction,
and the components of these programs
are described in section B2 of today’s
document.

1. Storm Water Permits for
Construction: General and ndividzal

Pursuant to the NPDES Phase | storm
water regulations at 40 CFR 122.28, EPA
and the States begen issuing permits for
storm water discharpes from large
construction sites in 1992, The Phase If
rule requires that permits for smaller
sites be obtained starting in 2008. A
general description of the basic
requirements for the Phase ] and Phase
I regulstions follows.

&, General Permits, The vast majority
of construction sites are covered by
general permits. EPA and States use
general permits to cover a group of
similar dischargers under one permit.
See 40 CFR 122,28, General permits
simplify the application process for the
industry, provide uniform requirements
across covered sites, and reduce
administrative workload for the permit
authorities. EPA and the States have
published documents containing the
construction general permits, aleng with
forms and related procedures, To obtain
coverage under a general permit, the
permittee—either the developer, builder
or contractar for & construction

projeci—submits a Notice of Intent
{NOI} to the permit authority. The NOI
takes the place of a lengthier spplication
package tgat generally would be used
for an individual NPDES permit. By
submitting the NOI, the permittes agrees
to the conditions in the published
permit, The permittee may begin land
disturbance after a specified interval
{typically 48 hours] following NOI
submission unless otherwise notified or
specified by the permit authority.

b. EPA Construction General Permit.
EPA's Construction General Permit
{CGP) covers construction activities in
six states, the District of Columbia,
Puerto Rico, U.S. territories, and
specifically designated portions of other
states such as Indian Country and
Federal facilities. The “national” CGP,
covering all the EPA Regions except
Regions 4, 5 and §, was published on
February 17, 1998 {63 FR 7898). EPA
has placed a copy of the “national” CGP
in the docket for today's propogal,
Slightly different versions of the permit
for Regions 4 and 6 were published on
April 28, 2000 (65 FR 25122) and July
6, 1998 (63 FR 36480] respectively.
{EPA does not issus NPDES permits for
states within Region 5.) EPA intends to
issue & revised CGP later in 2002 to
incorporate requirements promulgated
in the Phase U rule.

‘The principal requirement in the CGP
is the preparation of a storm water
pollution prevention plan (SWPPP)
hefore submission of the NOL EPA's
guidance 1nanueal, “Storm Water
Menagement for Construction Activities:
Developing Pollution Prevention Plans
and Best Management Practices,’” (EPA
632/R-92-005, October 1, 1992;
available on EPA’s website at htfp://
www.epd.gov/npdes/stormwater)
describes the SWPPP process in detall.
The plan must include a description of
the site, with maps showing drainage,
discharge paints, and location of runoff
controls; a description of the “best
management practices” (BMPs) 1 used;

*Thae term “hest manegement praciices” (BMF} iz
menticned in a fow sections of the (lean Waier Acl,
and is used extoasively in EPA regulations.
guidance documents, state and locai govermament
documents, and many other technical publications.
Thea term has & variety of meanings within the water
quality Hiersture, and is used In situations
involving huth point seurces and nonpaint sources,
BMP2 can B¢ procedies for opereton gnd
maintengncs of municipal or induskial reafment
plants, training courses for plant emplayess, public
notification procedures, or agriculural waste
bendling praciices, as well as both structural and
non-structoral techniques for controlling storm
water gischarges from any source. Within the storm
water fisld, some publications usa the term “"BMPs™
when refersing to erosion and sediment contrals. Ta
gvoid sonfusion, in today’s document EPA is using
the tarme “erasion and sediment controls*’ (ESC)
and “temporary BMPs* to describe the tempozery
controls used by consiructon site operatorg duzing

inspection procedures and reports. A
copy of the plan must he kept on the
construction site from the date of project
initiation to the date of final
stabilization. Permittees do not
routinely submit plans to the permit
autherity, but a copy must be readily
available to authorized inspectors
during normal business hours, EPA’s
congtruction general permit does not
require that specific BMPs be contained
in the SWPPP, except that temporary
sediment basins shall be used on sites
with 10 or more acres disturbed at one
time, Rather, the permit deseribes the
general areas the plan must address
{e.g., minimiratdon of erosion,
contatrmment of sediment on the site,
proper kandling of chemicals and
debris, otc.) and leaves it to the operator
to develop appropriate site-specific
meagures to accomplish these purposes,

EPA epcourages multiple operators at
a construction site to develop a
comprehensive SWPPP. Other
requirements in the CGP include
conducting regular inspections and
reporting releases of reportable
quantities of hazardous substances.

To discontinue permit coverage, an
operator must complete final
stabilization of the site, transfer
responsibility to another party (e.p., a
developer transferring land to a home
builder), or for a residential property,
complete temporary stabilization and
transfer to the homeowner. The
permittee submits 2 Notice of
Termination (NOT) Form to the permit
authority upon gatisfying the
appropriate permit conditions described
in the CGP.

c. State Construction Genersl Permits.
Fur the most part, the state general
permits have followed EPA’s format.
Some states have medified requirements
in their permits, For example, California
has added discharge monitoring
requirements for sites where the
receiving water body is listed as
impaired {water quality-limited) for
sedimentation. {Celifornia State Water
Resources Confrol Board, Resolution
No. 2001-046, April 26, 2001; hitp://
www.swrch.ca.gov/resdec/resltn/ 2001/
(res.himl} and Georgie has added
monitoring requirements for all sites
{Georgla Department of Natural
Resources, Hovironmental Protection
Division, General NPDES Permit For
Storm Water Discharges From
Construction Activities, No.
GARIO0000, Tune 12, 2000; h#tp://

the perfed of lend distwrbance, and Ystorm water
mansgement BMPs" & refer 0 the techniques and
technolngies designed and installed by operators for
long-term contral of storm water discharges.


http:manage:m,c.nt
www.swrcb.ca.govfresdec/resltnl2001
www.epa.gov!npdes!stormwater
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www, DNR State.Go. US/dnr/environ/
techpuide _rfifesftechgw‘de.htm],

d. Individual Permits. A pernit
authority may require any site to apply
for an individual permit rather than
using the general permit. The individual
peimit is most often used for complex
projects and/or projects located in
sensitive watersheds, State storre water
permit coordinators have informed EPA
that this provision bas heen rarely used
for construction sotivities.

Z. Municipal Storm Water Permits and
Local Government Regulation of
Construction Activity

Many local governments, as MS4
permittees, have a role in the co-
regulation of constructon industries
along with States and EPA, and are
responsible for overseeing long-term
maintenance of starm water
management facilities. This section
describes regulatory programs operated
by M84s.

a. NPDES Requirements. The NPDES
storm water regulations require that
MS4s apply for permits, In general, the
Phase I tule covers M84s serving
populations of 100,600 or more. The
Phaze I rule extends coverage to most
other MS4s in whanized areas, and
NPDES agencies may designate
additional MS4s outside of urhanized
areas for permit coverage based on
State-specific criteria.

The reguiations contemplate that each
M54 generally will operate a local storm
water managemert program in order to
properly coatrol discharges into, and
hsnee out of, its MS4. The Phase I MS¢
regulations specificaily anticipate a
local program for regulating storm water
discharges from construction activity
and managing ' post-construction”
flong-term) runoff. Permits for Phage I
M84s, while not specifically required by
the regulations to do so, typically
administer such programs as well. See
40 CFR 122.26(d) for Phase I MS54s and
40 CFR 122,34(a) for Phase II MS4s. EPA
has provided guidance to the NPDES
agencies and MS4s that recommmends
componsents and activitias for a wall-
operated local storm water management
program.

b. EPA Guidance to Municipalities.
EPA has issued several guidance
documents to municipalities to
implement the NPDES Phase I rule,

« National Menu of BdPs (http#/
www.epa.gov/npdes/menuofbmps/
menu.htm). This document provides
guidance to regulated small MS4s as to
the types of practices they could use to
develop and implement their storm
water management programs. The menu
includes descriptions of BMPs that local
programs can implement to reduce

impacts of storm water discharges from
construction activities and long-term
runoff,

+ Measurable Goals Guidance {hitp.//
www.epa.gov/npdes/storm water/
measurablegoals). This document
assists small MS4s in defining
porformance targets for each of the six
minimum measures described ahove.
Included in the guidance are examplas
of goals for BMPs to control storm water
discharges from construction activities
and urban runoff,

s Storm Water Phage I Compliance
Assistance Guide {EPA 833-R-00-002,
March 2000, http.//cfpub.epa.gov/
npdes/stormwater/
smmsd.cfm?program_jd=6). The guide
provides an overview of compliance
responsibilities for MS54s¢, small
sonstruction sites, and certain other
industrial storm water discharges
affected by the Phage I rula.

s Fact Sheets on various storm water
confrol technologies, including
hydrodynamic separators {(FPA 832-F-
99-017), infiltrative practices (EPA 832~
F-09-018 and EPA 832-F-09-018),
moduler trestment systems (EPA 832-
¥-09-044), porous pavemsnt (EPA 832
F-99-023), sand filters (EPA 832-F-99-
007), turf reinforcement mats (EPA 832
¥-189..002}, vegetative covers (EPA 832~
F-99-027; and swales (EPA 832-F-90—
008), wet detention ponds (EPA 832-F-
99-048). {All fact sheets published
1999, Available at htip/fwww.epa.gov/
npdes/stormwater/ ; click on
“Publications.”}

C. Other State and Local Storm Water
Requirements

States and municipalities may have
other requirements for food control,
erosion end sediment (E&S] control, snd
in many cases, storm water quality.
Many of these provisions were enacted
before the promulgation of the EPA
Phase I storm water rule, All states have
laws for E&S control, and these are often
implemented by MS4's, A summary of
existing state and local requirements is
provided in the Development
Document.

D. Effftuent Guidelines and Standards
Program

Effluent limitation guidelines and
standards {(hereinafter referred to as
“effluent guidelines” or “ELGs"”) are
technology-based requirements for
categoriss of point source dischargers.
These limitations are subsequentiy
incorporated into NPDES permits. The
effluent guidelines are based on the
degree of control that can be achieved
using various levels of pollution control
technology, as defined in Title III of the
CWA and outlined below.

1. Best Practicable Control Technelogy
Currently Available (BPT)

In guidelines for a point source
category, EPA may define BPT effluent
limits far conventional, toxic,? end non-
conventional polhutants. In specifying
BPT, EPA looks at 2 number of factors,
EPA first congiders the cost of achieving
effluent reductions in relation to the
effluent reduction benefits. The Agency
aleo comsiders the age of the equipment
and facilities, the processes employed
and any required process changes,
engineering aspects of the control
technalogies, non-water quality
environmental impacts {including
energy requirernents), and such other
factors as the Agency deems appropriate
(CWA section 304(b){1}{B)).
Traditionally, EPA establishes BPT
effluent limitations basad on the average
of the best performance of facilitieg
within the category of varioas ages,
sizes, processes or other common
characteristics. Where existing
performance is uniformly inadequate,
EPA may require higher levels of conirol
than currently in place ix a catepory if
the Agency deterzuines that the
technology can be practically spplied.
See A Legislative History of the
Federal Water Pollution Contre] Act
Amendments of 1972," 11.5. Senats
Comunittee of Public Works, Serial No,
93-1, Japuary 1973, p. 1468.

In addition, the Act requires a cost-
reasonableness agsessment for BPT
limitations. In determining the BPT
limits, EPA considers the total cost of
treatment technologies in relation to the
effluent reduction henefits achieved.
This inquiry does not limit EPA’s broad
discretion to adept BPT Umitations that
are achievahle with available technelogy
urjess the required additional
reductions are “wholly cut of
proportion to the costs of achieving
such margical level of reduction.” Ses
Legislative History, op. cit., p. 170,
Moreover, the inguiry does not reguire
the Agency to quantify benefits in
monetary terms. See, for example,
American Iron and Steel Institute v.
EPA, 526 F. 2d 1027 {3zd Cir., 1975).

In balancing costs against the benefits
af effiuent reduction, EPA considers the
volume and nature of expected
discharges after application of BPT, the

21n the initial stages of EPA CWA regulation, EPA
nfforts emphasized the achisvement of BPTY
Limnitations for condrol of the “classicel” pollutants
fag, TSS, pH, BOD,). Howevar, nothing on the face
of the statute explicitly restrictad BPT limitation to
such poilutants, Following passape of the Cleen
‘Water Act of 1977 (Public Laow 95217, Decomber
27, 3977] with its vequirement for point sources to
achievs best svaileble technology imitations i
wembrol discherges of toxic pollutants, EPA shifted
ils Forus to developing BAT Hewtations for the
listed priority toxic poliutants.
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general environmental affects of
pollutents, and the cost and economic
imipacts of the required level of
pollution control. In past effluent
Hmitation guidslines and standards,
BPT cost-raasonableness removal figures
have ranged from $0.21 to $33.71 per
pound removed in year 2000 dollars. In
developing guidelines, the Act does not
Tequire consideration of water quality
problems atiributable to particular point
sources, or water quality improvements
in particular bodies of water.
Accordingly, EPA has not considered
these factors in developing the
limitations being proposed today. See
Weyethaeuser Company v, Costle, 590
¥, 2d 1011 (D.C, Cir, 1978).

2. Best Available Tachnology
Economically Achievable (BAT)

In general, BAT sffluent guidslines
(CWA section 304(b}{2)) represent the
best existing economically achievable
performance of direct discharging plants
in the subcategory or category. The
factors considered in assessing BAT
include the cost of achieving BAT
effluent reductions, the ags of
equipment snd facilities involved, the
processes employed, engineering
aspaects of the control techuology,
potential process changss, non-water
quality environmental impacts
{including energy requirernents), and
such factors as the Administrator deems
appropriate. The Agency retains
considerable discretion In zssigning the
weight to be accarded to these factors.
An additional statutory factor
considered in setting BAT is “sconomic
achievability.” Generally, EPA
determines the economic achievability
on the basis of the total cost to the
subcatagory and the overall effect of the
rule on the industry's financial health,
The Agency may base BAT limitations
upen effluent reductions attainable
through changes in a facility’s processes
and operations. As with BPT, where
existing performancs is uniformly
inadegusate, EPA may base BAT upon
technology transferred from a different
subcategory or from another category. In
additon, the Agency may base BAT
npon manufacturing process changes or
internal controls, even when these
technologies are not common Industry
practice.

3. Best Conventional Pollutant Control
Technology (BCT)

The 1977 amendments to the CWA
required EPA to identify efffuent
reduction levels for conventional
pollutants associated with BCT
technology for discharges from existing
point sources. BCT is not an additional
limitation, but replaces Best Available

Techuology (BAT] for control of
conventivoal pollutants. In addition to
other factors specified in section
304(b}(4)(B], the CWA requires that EPA
establish BCT limitations efter
considerstion of a fwo-part “cost-
reasonableness” test. EPA explained its
methodology for the development of
BCT limitations in Fuly 1986 (51 FR
249741,

Section 304(e)(4] designates the
following as conventional pellutants:
Biochemical exygen demand (BODs),
total suspended solids (T88), fecal
coliform, pH, and any additional
pollutants defined by the Adminigtrator
as conventional. The Administrator
designated oil and grease as an
additional conventional poliutant on
July 30, 1979 (44 FR 44501), A primary
pollutant of concern at construction
sites, sediment, is measured as T8S.

4. New Source Performance Standards
{N5PS)

NESPS reflect effluent reductions that
are achievahle based on the best
available demonstrated control
technology. New facilities have the
opportunity to install the best and most
efficient production processes and
wastewater treatment technologies. As a
result, NSPS should represent the
greatest degree of effiuent reduction
attainable through the application of the
hest available demonstrated control
technology for all pollutants (i.e.,
conventional, non-conventional, and
priority pollutants). In establishing
NEPS, CWA section 306 directs EPA to
take into consideration the cost of
achieving the effluent reduction and any
non-water quality environmental
impacts and energy requirements.

5. Pretreatment Standards

The CWA also defines standards for
indirect discherges, 1.6. discharges into
publicly owned treatment works
{PQTWs). These are Pratreatment
Standards for Existing Sowces {PSES)
and Pretreatment Standerds for New
Sources {PSNS) under section 307(b}.
Bavause EPA has identified no
deliberate dischiarges directly to
POTWSs, EPA is ot proposing PSES or
PENS for the Construction and
Development Category. The information
reviewed by the Agency indicates that
the vast majority of construction sites
discharge either directly to waters of the
U.8. or throupgh M84s. In some urban
arsas, construction sites discharge to
combined sewar systems {i.e., sewers
carrying both storm water and domestic
sewage through a single pipe} which
lead to POTWs. Sediment is susceptible
to tresiment in POTWs, using
technolegies commeonty employed such

as primary clarification, and EPA hasno
avidence of interference, pollutant pass-
through or sludge contamination,

&. Effluent Guidelines Plan and Consent
Pacree

Clean Water Act saction 304{m)
requires EPA to publish a plan every
two years that consists of three
elements, First, under section
304(m)(1)(A), EPA is required 1o
establish a schedule for the annual
review and revision of existing effluent
guidelines in accerdance with section
304(b}. Section 304{h)} applies to ELGs
for direct dischargers and reguires EPA
to revise such regulations as
appropriate. Second, undsr section
304{m){1}{B}, EPA must identify
categories of sources discharging toxic
of nonconventional pollutants for which
EPA bas not published BAT ELGs under
secton 304{b}{2} or new source
performance standards under section
306. Finally, under section 304{m)(1)(C),
EPA must establish a schedule for the
promulgation of BAT and NSPS for the
categories identified nnder
guhparagraph (B) not later then thres
years after being {dentified in the
304{m) plan. Section 304(m} does not
apply to pretreatment standards for
indirect dischargers, which EPA
promulgates pursuant to secton 307(b}
and 307(c) of the Act.

On Getaber 30, 1989, Natural
Resources Defenss Couneil, Ine.
{NRDC), and Public Citizen, Inc., filed
an action against EPA in which they
alleged, amaong other things, that EPA
had failed to comply with section
304{m]. Plaintiffs and EPA agreed to a
settipment of that action in a consent
decree entered on Jenuary 31, 1992,
{Noturel Resources Defense Council et
al v. Whitman, DI.C. Civil Action Ne.
88-2480]), The consent decree, which
has been modified saveral times,
established a schedule by which EPA is
to propose and teke final action for
eleven point source categories identified
by name in the decree and for eipht
other point source categories identified
oty ag new or revised rules, numbered
5 through 12, EPA selected the
Congtructon and Development category
as the subject for New or Revised Rule
#10. The decree, as modified, calls for
the Administrator to sign a proposecd
ELG for the C&D category no later than
Mey 15, 2002, and to take final action
on that proposal no later than March 31,
2004, A settlement sgresment between
the parties, signed on June 28, 2000,
requires that EPA develop regulatory
options applicable to discharges from
construction, development and
redevelopment, covering site sizes
included in the Phase I and Phase If
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NPDES storm water rules {i.e. ong acre
or greater). EP4A is required to develop
options including numeric efffuent
limitations for sedimentation and
rurbidity; control of construction sits
pollutants other than sedimentation and
turbidity {e.g, discarded building
materials, concrete truck washout,
trash}; BMPs for controlling post-
construction runoff, BMPs for
construction sites; and requiremants to
design storm walsr controls 1o maintain
pmggvelepmem runoff conditions
where practicable. The settlement also
requires EPA to issue guidance to MS4s
and other permittees on maintenance of
post-construction BMPs identified in
the proposed ELGs. Further discussion
of approaches not pursued by EPA at
this tirne may be found in the docket for
today's proposal,

E. Pollution Prevantion Act

The Pollution Prevention Act of 1990
(PPA) {42 U.S.C. 13101 ef saq., Public
Law 101-508, November 5, 1990) makes
pollution prevention the national policy
of the United States. The PPA identifies
an environmental management
hierarchy in which pollution “should be
prevented or reduced whenever feasible;
pollution that cannot be preventad
should be recycled in an
environmentally safe manner, whenever
feasible; pollution that cannot be
prevented of recycled should be treated
in en environmentally safe manner
whenever faasible: and dispoesal or
release into the environment should be
employed only as a lagt resort * * **
{42 U.5.C, 13103]). In short, preventing
pollution before it is created is
preferable to trying to manage, treat or
dispose of it after it is created.
According to the PPA, source reduction
reduces the generation and release of
hazerdous substances, pollutants,
wastes, nontaminants or residuals at the
source, usuaily within a process. The
term source reduction “* * * includes
equipment or technology modifications,
process or procedure modifications,
reforsulation or redesign of products,
substitution of raw materialg, snd
irmprovements in housekeeping,
maintenance, training, or inventory
control. The term ‘source reduction’
does not include any practice which
alters the physical, chemical, or
biological characteristios or the volume
of a hazerdous substance, pollutant, or
contaminant through a process or
activity which itself is not integral to or
necessary for the production of a
product or the providing of a service.”
In effect, source reduction means
reducing the amount of a pollutant that
enters a waste stream or that is
otherwise released into the enviromment

prior to eut-of-process recycling,
treatment, or disposal,

Although the PPA doss not explicitly
addrass storm water discharges or
discharges from construction sites, the
principles of the PPA gre implicitin
many of the practices wsed to reduce
pollutant discharges frorn construction
sites. Thess include tontrols that
minimize the potential for erosion such
as proper phasing of construction,
retention of on-site vegetation and
stabilization of disturbed areas as soon
as practicable, These controls and
practices are described in section IX.A
of today's documaent,

IV. Scope of Proposal

EPA is proposing three options, and
saliciting comment on varistions on
these options, for further control of the
discharge of pollutants in storm water
associated with construction and
development activities.

One proposed cption (Option 2)
would establish C&I) effuent guldelines
that would apply fo construction site
operators at sites with 5 acres or more
of disturbed area. Under this option, an
operator woudd be required to:

+ Desigo, install end maintain erosion
and sediment controls;

s Propare a storm water pollution
prevention plan;

¢ Inspect the site throughout the
land-disturbance period; snd

» Certify that the controls meet the
regulatory design oriteria or permit
conditions, as applicable.

These provisions are explained in
section X.D. of today’s document.
Today’s proposal does rot include
requirements regarding the selection or
implementation of long-term storm
water controls at the sites using
permanent BMPs. Under the NPDES
storrn water permit program, State and
local governments are responsible for
establishing requirements for permanent
storm water contrels, and for the
maintenance of thoss permanent storm
water controls. Today’s proposed rule
would not alter that responsibility. EPA
has collected a significant body of
technical information on the design and
affectiveness of various permanent
storm water controls thet may assist
State and local governments as they
establish their requirements for
construction and development activity.
EPA anticipates releasing this document
sometime after this proposal, EPA is
also preparing a guidance manuel on
storm water BMP maintenance
procedures to assist State and local
governments and property ownars, EPA
anticipates relsasing a final version of
this document at the time of final action
on this proposal in March of 2004, A

draft of the documant is included in the
rulemaeking record of this proposal.

EPA is also considering a variation on
this option that wonld establish C&D
effluent puidslines that would apply to
construction site operators at sites with
five acres or more of disturbed area,
Under this variation an operator would
be required to:

¢ Design, install and maintain ercsion
and sediment controls; and

» Prepare a storm water pollution
prevention plan.

Under this variation Federal inspection
and certification requirements would
not ba established; those provisions
could be addrassed at the local level.

Angther proposed option {Option 1)
would not establish C&D effluent
guidelines, but rather would amend the
NPDES storm water requirements for
construction site operators subject to
NPDES gtorm water requirernents, ie.,
operators of construction sites with one
acre of more of digturbed area. (Sse
secton LB of today's document fora
summary of current permit
requirernents.} Under this option, an
operator would be required to:

e Inspect the site throughout the
land-disturbance period; and

* Certify that the controls meet the
regulatory daesign criteria sstablished hy
the Federal, Tribal, State or logal
government.

These provisions are explained in
section X.D of today’s document.

The final proposed option (Option 3)
would not establish C&D effluent
guidelines or amend the NPIJES storm
water requirements for construction gite
operators. Rather, this option would
coutinue to rely on control practices and
any certification and inspection
requdrements tailored fo local
conditions that established by the
permitting autherity on a BPJ basis.

V. Summary of Bata Collsction
Activities
A, Existing Data Sources

In developing today’s proposal, EPA
collected and reviewed existing data
from a variety of sources, including
technical and professional literature; the
National Storm Water Best Management
Practices Databass devsloped by the
American Society of Civil Engineers
{ASCE); the Agency’s economic analysis
for the Phase 11 NPDES storm water ruis;
State stopm: water and erosion and
sediment control manuals and
bandbaoks; EPA and State databases on
construction general permits; the United
States Department of Agriculture
{USDA) National Resources Inventory;
the Census of Construction; axnd the TLS.
Army Carps of Engineers evaluation of
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BMPs for small construction sites. Other
informstion sources included Federal
agencies such as the Securities and
Exchange Commigsion and Small
Business Administration (SBA);
industry and trade association
publications; university and nonprofit
organization research centers;
interviews with State and local officials;
and interviews with industry
representatives and consultants. EPA
did not conduct any questionnaire
surveys of the construction and
development industry in preparing
woday’s proposal,

EPA drew heavily on the mass of data
related to erosion and sediment control,
and storm water technology and BMP
applicability and efficiency contained in
the techmical and scientific literature in
order to develop today’s proposal. Data
sources collected and evaluated include
published papers and journal articles,
ASCE and International Erosion Control
Association {IECA) conference
proceedings, ressarch reports from state
and federal agenciss such as USDA, US.
Department of Transportation, State
Departments of Transportation, and the
Transportetion Research Board. EPA
conducted a detsiled assessment of
these data sources, the results of which
are summarized in the Development
Document for the Construction and
Development Effluent Guidelines {see
“Supporting Documentation”). The
document summarizes efficiency dats
for most of the erosion snd sediment
conirols in common usage. This
Literature and data sumrmary was the
main source of dats used to evaluate
BMP efficiency and applicability for
today's agmpesal.

EPA also augmented these data
sources with data coptained in the
National Storm Water BMP Database.
This databage is a comprehensive data
storage and evaluation system
developed by ASCE in cooperation with
EPA, The database containg monitoring
studies on storm water BMPes ina
consistent and transferrable format in
order to allow for a comprebensive
evaluation and comparison of various
BMP designs. Representative
information provided for each BMP
includes test site location, researcher
contact data, watershed characteristics,
regional clirnate statistics, EMP design
parameters, monitoring equipment
types, and monitoring dais such as
precipitation, flow and water quality.
The database can be accessed at
hitp/ fwww bmpdatahase.org.

The U.8. Census Burean conducied
the most recent Census of Construction
in 1997. The Census provides data on
the number, size, and geographic
distribution of establishments;

employment and payroll; financial
information (such as revenues and
expenses}; specialization by type of
construciion; and amount and type of
work subcontracted out. EPA relied on
additional Census Bureau programs for
data on market conditions in the
industry. The Building Permits Program
provided moxnthly data on the number
of building permits issued for new
residential construction. The annual
Survey of Construction provided data
on number of housing starts,
completions, and unite sold;
characteristics of new homes (inclnding
size of home and building lot size}; and
value of construction put in place.

While the Census Bureau programs
provide substantial data on buginess
establishment characteristics and
industry output, thers ie a noticeable
lack of information lnking
establishment data to ouiput measures.
For example, the Cansus of Construction
provides average and median revenues
and value of construction for all
establishments and for establishments
by employment size clags, but does not
provide a distribution of establishments
by mumber of housing units sterted or
completed, number of construction
permits issued, or number of acres
developed. For EFA's economic analysis
this was a significant data gap, since the
proposed regulations would be
implemented at the project lavel and the
Agency developed its compliance cost
estimates on & per-acre hasis. This led
EPA to develop a method for estimating
the mumber of acres disturbed per
sstablishment.

EPA was able to partially fill these
data gaps using information contained
in a special Census Bureau report
(*1687 Economic Census; Construction
Sector Special Study Housing Staris
Statistics: A Profile of the Homebuilding
Industey,” July 2000). Thiz report
containg estimates of the number of
homebuilding establishments by
number of housing units built sach year.
EPA combined this information wi
data on the average lot size for new
homes to estimate a distribution: of
establishments by number of acres
disturbed, EPA zlso used data from this
report to determine the number of small
builders who are likely to disturb less
than one acre of land per year and who
therefore are not covered by the storm
water permit progran.

&xxe%mr cia?a source was important
for further clarifying the size of the
industry that is covered by the storm
water permit program. The single-faraily
and multi-family housing construction
industries INAICS 23321 and 23322)
include establishments that are engaged
in new construction as well as

renovation of existing congtruction.
Since repovation and remodeling
activities generally do not disturb one
acre or more of land per site, renovation
and remodeling contractors weould not
be subject to the requirements being
proposed today. To estimate the number
of such contractors, EPA used date from
a recent study completed by the Joint
Center for Housing Studies at Harvard
University. This report classified
establishments that derive at least half
of their revenues from remodsling
activities as remodelers. Based on this
definition, the Agency concluded that a
substantial portion of the single-family
and multifamily housing construction
sector may not he affected by today’s
proposal. EPA requests comment on it
assumption. that firms which derive at
least half their revenues from
remodeling will not bs affected by
today’s proposal,

EFA obiained information on home
ownership rates, mortgage affordability,
and interast rates from sources such as
Fannie Mas and the Federal Housing
Finance Board. Data on average costs of
construction for varicus types of
projecis were obtained from R.S. Means
Ca, publications gud the National
Assoctation of Home Builders (NAHB)L

EPA obtained data on the amount of
land converted from undeveloped to
devaloped status from the National
Resources Inventory (NRI). Thisisa
statistical sampling program conducted
by USDA every five years that defines
geographic sampling points in terms of
their land use status, The most recent
NRI indicates that during the perfod
1992 ta 1997, each year over 2.2 million
acres of land previously classified as
undeveloped were converted to
developed status. For developed land,
the NRI does not specify the type of use
{i.e., single family homes, roadways,
commercial or industrial sites). In order
to estimate the pumber of acres
converted by type of development, EPA
used actual data or estimates of the
number of projects permitted and the
gverage size of projects, by type, For
example, to determine the number of
acres converted to residential housing
development EPA multiplied the
mumber of new homes permitted for
construction sach year by the average
lot size for new construction. For non-
rosidential construction, EPA had to fill
a data gap created when the Census
Bureau ceased, in 1995, collecting
information on the number of
nonresidential building permits issued.
The Agency used historical (pre-1995)
data on nonresidential starts to establish
a relationship between residential and
nonresidential starts from which current
nonresidential activity could be
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estimated. To stratify the ate
amount of land converted to developed
status by size of development project,
EPA used data on construction project
size collected from 14 znun.i:;ipaﬁities in
support of the NPDES Phase II storm
water regulations (Economic Analysis of
the Phase 1T Storm Water Rule, Final
Report, October 1999.)

B. Storm Water Discharge Sampling and
Site Visits

At the time of this proposal, EPA is
planning to conduct sampling and
analysis of discharges at a number of
construction sites in ordsr to better
characterize the pollutants commonly
found in construction site runoff. EPA
hasg also funded several cooperative
agreements evaluating construction site
pollutant loadings, erosion and
sediment control effectivensss, and
receiving water impacts of land
development activities.

C. Industry-Suppiied Duata

EPA has reviewed reference
publications and data prepared by
industry organizations including NAHE,
the Construction Financial! Mansgement
Agsociation and the Urban Land
Institute. The Agency received cost data
and comments from several
construction and development
husinesses during the Small Business
Advocacy Review conducted in 2001.
{This review is described in section
XIX.C of todays document.}

NAFRB submitied a report that
presents an independent evaluation of
the data gontained in the initial release
of the National Stormwater BMP
Database. {National Association of
Home Builders, “Erosion and Sediment
Coptrol Best Management Practices
Research Project.” Washington, DC,
2000}, The report is included in the
rulemnaking record.

D. Summary of Public Participation

EPA condugted an introductory
public meeting in April 1999 describing
the effluent guidelines development
process and the regulatory issues being
considered for the C&D rule. In the
Summer of 2001 EPA conducted two
additional meetings to provide an
update of progress on the rule
development.

Since the beginning of the rule project
in 1998, EPA has beld meetings with
industry associations, State and local
government officials, professional
orgenizations and citizen groups on the
C&D rule. In 2000-01, EPA conducted
interviews and group discussions with
builders and developers to learn about
the land development process, builder-
developer organizational stractures,

operational and business practices, and
business trends in greater detail.

In 2001 EPA conducted a Small
Business Advocacy Review panel
pursuant to the Small Business
Regulatory Enforcement Fairmess Act
[SBREFA). A discussion of this process
and findings are discussed in section
XIX.C of today's document.

VI Industry Profile

A. Affected Industry Sectors

The construction and development
vategory covers establishments
classified by the Census Bureau into two
subsectars.

» The Building, Developing and
General Contracting subsector (NAICS
233} includes land subdivision and
development, and building construction
{residential and nooresidential). Land
developers select construction sites,
conduct site planning and design
activities, and carry out other tasks such
as financing and merketing. General
contractors butld residential, industrial,
commercial and other buildings.

s Heavy Construction contractors
(INAICS 234) build sewers and other
utilities, roads, highways, bridges and
tunnels,

A single construction project may
involve many firms from both
subsectors. The number of firms
involved and their financial and
operational relationships may vary
greatly from project to project.

The residential building industries
have their own variety of operational
relationships. Many home building
projects are initated and managed by o
developer, using one or more general
contraciors to supervise and/or carry out
the physical construction activities.
Cther projecis are operated by
“merchent” builders. A merchant
builder is a firm that develops property,
constricts homes, and markets the final
product within the same company.
Although these functions may be
conducted hy different entities, the
merchant builder conducts all of these
activities within the same firm, In the
past, industry members used the term
“pperative builder” to refer to & firm
that conducts these activities within the
same firm. The merchant builder is
organized into divisions ar departments
within the firm and each division or
department is respansible for different
functions, e.g. land development,
construction, marketing,

Most builders and developers are
sepatale entities. Typically, the
developer acquires properiy and moves
the project from raw Jand to finished
lots. The lots are usuvally scld to
builders who construct houses,

somimercial/shopping centers, office
and industrial parks, and other products
for the final conswmer. In some
situations home builders will constroct
speculetively without a contract. In
other cases the beme buyer will contract
with a builder for a specific house, The
builder hires subcontractors for
carpentry, plumbing, electrical, and
other services.

Some of the operating characteristics
of the heavy construction subsector
include: (1) Usually government agency
clients rather than private customers, (2)
public sector clients typically issue
specifications to cover many projects
{e.g., & highway sgency publishes road
construction standards for all projects in
its jurisdiction}, and {8} frequent use of
unit price contracts {e.g., s local public
works apeney contracts for installation
of a guantity of sewer pipeline], The
relationship between the heavy
construction firm and the public
customer is typically established
through a competitive bid process.
Private sector customers may initiate
projects through negotiated contracts.

EPA understands that in typical
construction projects the firms
identifying themselves as “'operators”
under a constructon general permit are
generzl building contractors and/or
develepers.? While such projects may
use the services of specialty contractors
such as excavaton comparies, these
firms are typically subcontractors to the
general building contractor and are not
identified as operators in the storm
water permit, Giber classes of
subcontractors such as carpentry,
painting, plumbing and elsctrical
servites typically do not apply for, nor
receive, NPDES permits and EPA is not
including these businesses in its
population estimates for the purpese of
today’s proposed role, EPA is also
excluding businesses classified by the
Census Buresu as “non-employer™
establishments. These establishments
tend to be propristorships with the
owner providing individual
construction services to the industry,
and they are prirmarily engaged in
activities, such as remodeling, that
disturb Little if any land.

B. Construction and Development
Activities Affecting Water Quality

1. Plenning and Site Design

Land development tasks that can
affect pollutant discharges typically
include the following activities:

2Under the GGP, a proparty owner who ls oot a
developer or conlracter, 9.8, & corpomation erecting
&n office building for its own use, may be
designated 8s a co-permitten it retaing control
over site plans.
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e Site selection and analysis;

s Design of subdivision and lot sizes
in residential and mixed-use projects;

s Design of infrastructure {reads,
sewers, utility lines, stc.).

I many cases, particularly on smaller
projecis, a land owner may manage
these tasks directly without the
frrvolvement of a real estate developer.
In larger projects, real estate developers
usually manage the project, especially
when local government requirements
and approval processes are complex,
This is often the case for residential
developments, mixed-use projects
{involving housing, commercial and/or
other land uses), shopping centers and
large office buildings and complexes.

A real estate developer initiating a
project will typically have a particular
kind of project in mind (such as
residential or commercial), but may not
have identified a particular site. The
developer may formulate a conceptual
plan for the project and then search for
gites that could accommodate such a
plan. During the site selection process
many factors are taken into
congideration by the developer, end
included among these may be the
presence of water bodies on or near the
site. For example, the developer may
consider on-site water features tobe an
amenity that can add value to the site.
On-site water body characteristics may
dictate how structures can be located on
the site to avold flooding. Some
properties may have limitations if on-
site or adjacent water bodies have
regnlatory designations such es riparian
buffers, flood plains and wetlands.

Once a site has heen selected and
control of the property is obtained
{through purchasa, lease, option to
purchass, etc.), the developer can
proceed with gite analysis, desipn and
initial praposals for local government
approval, Site analysis includes
sxamination of topography, soils, and
hydrology. Site design tasks depend on
the planned uses for the land
{residential, commercial, institutional,
stc.) and may involve subdivision of the
site into individual home lots; locating
gommercial, institutional or industrial
budldings; locating streets, sidewalks
and/or parking areas; and placement of
utilities, including storm drainage
systems. Planning for storm water
management during the early stages of
project formulation allows for
consideration of site designs that can
reduce the overall water quality tropacts
of the site. One such planning strategy,
"Conservation Design,” includes
avoiding natural wetland areas,
preserving existing trees and vegetation,
maintaining stream buffers, limiting the
extent of clearing and grading activities,

and identifying highly infiltrative soil
areas for preservation. [See “Growing
Green,” Natural Lands Trust, Inc.,
Media, PA. Available at http://
www.natlands.org/planning/

planning himl.) The site design is
subject to local government approval,
and muitiple agencies may be involved,
depending on the size and complexity
of the site and the requirements of
master planning or zouing agencies.
Once the appropriate governient
approvals have begn obtained, the
permittes may proceed with ground
breaking activities. (I, Linda Kone,
“Land Development,” Washington, DC:
Home Builders Press, 2000).

2. Clearing, Excavating and Grading

Construction on ey size parcel of
land almost always calls for a
remodeling of the earth. Therefore,
actual site construction typically begins
with site clearing and pgrading,
Earthwork activities are important in
site preparation because they ensure
that a sufficient layer of organic
material—ground cover and other
vegetation, especially roots—is
removed. The size of the site, extent of
water present, the tygizs of soils,
topography and weather determine the
types of equipment that will be needed
during site clearing and grading,
Material that will not be used on the site
must be hauled away by tractor-pulled
wagons, dump trucks or articulated
trucks.

Clearing activities involve the
movement of materials from one area of
the site 1o another or complete removal
from the site. Equipment used for lifting
excavated and cleared materials include
aerial-work platforms, forwarders
cranes, rough-terrain forklifts, and
truck-mounted cranes. Track loaders are
used for digging and dumping earth.

Excavation and grading may be
performed by several different types of
machines. They can also be done by
hand, but this is generally more labor-
intensive and more expensive. When
grading a site, builders typically take
measures to ensure that new grades are
as close to the originsl grade as possible,
so as not to create & dis-equilibrium,
especially to avoid erosion end storm
water runoff. Proper grade also ensures
a flat surface for development and is
designed to attain proper drainage away
from the constructed buildings.

Equipment used during excavation
and grading include backhoes,
bulldozers, loaders, directionsl drilling
rigs, hydraulic excavators, motor
graders, scrapers, skid-steer loaders, seil
stabilizers, teol carriers, trenchers,
wheel loaders and pipeliners. The type
of equipment used generally depends on

the functions to be performed and on
specific site conditions.

Shaping and compacting the earth ia
an important part of site preparation.
Earthwork activities might require that
fill material be used on the site, In such
cases, the fill must be spread in
uniform, thick layers and compacted io
a specific density. An optirnum
moisture content must also be reached.
Graders and bulldozers are the most
common earth-spreading machines.
Compaction is most often accomplished
with varions types of rollers.

For removal of rock from the sits, the
contractor must first loosen and break
the rock into small pieces. This caz be
accomplished by drilling or blasting.
Drilling equipment includes
jackhammers, wagon drills, drifters,
churn rills, and rotary drills. Dynamite
snel other explosives can be used to
lposen rock.

Once materials have been excavated
and removed and the ground has been
cleared and graded, the site is ready for
congtruction of buildings, roads, and/or
other structures.

3, Erosion and Sediment Control

During the land disturbance period,
affected land is generally exposed after
removal of grass, rocks, pavement and
other protective ground covers. Where
the goil surface is unprotected, soil and
sand particles may be easily picked up
by wind and/or washed away by rain or
snow melt, This process is called
erosion. The water carrying these
particles eventually reaches & water
body. The particles are deposited in the
water body, a process called
sedimentation. Descriptions of the
environmental impacts of constructicn
site runoff are provided in section XV of
today’s document.

Contractors uss erosion and sediment
controls (ESCs) to mitigate these
impacts, Erosion controls include
muiching, vegetative filter strips,
diversion berms and conveyance
channels, slope draing, bonded fiber
matrices, and rolted products such as
turf reinforcement mats. These materials
and methods are intended to reduce
grosion where soil particles can be
initially dislodged on a construction
site, either from rainfall, snow melt or
up-slope runoff. Erosion controls may
not be completely effective, and
sediment controls are typically
employed in addition, Sediment
controls include sediment bagins,
ponds, and traps; and barrier methods
such as gilt fences, straw bales and rock
barriers. ESCs are further described in
section VIII of today’s document,
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4. Control of Other Pollutants

Construction activity generates a
variety of waste materials. These
materials may include concrete truck
rinsate, trash, and other pollutants.
Construction site operators utilize
various practices to manage these
wastes and minimize discharges to
surface waters, including:

» Neat and orderly storage of
chemicals, pesticides, fertilizers, and
fuels that are being stored on the site;

» Regular collection end disposal of
trash and sanitary waste;

« Prompt cleanup of spills of liquid
or dry materials.

These procedures are described in
EPA's 19892 guidance, “Storm Water
Mansgement for Construction Activities:
Developing Pollution Prevention Flans
and Best Managemant Practices” [op.
cit.), Siate and local government
documents pertaining to constructon
sites, and in section VIII of today's
document.

3, Final Stghilization and Long-Term
Storm Water Management

Construction activities on previously
undeveloped land areas can
significantly alter the hydrology of 2
site. In arder o avoid flooding on the
site and protect the newly constructed
structures, the builder must desigo
drainage facilities. The builder’s site
plans, as approved by the local
government, specify the location of
breildings and other structures, acd
typically indicate the site’s drainage
petterns and facilities for long-term
storm water management, The plans
may specify permanent storm water
management facilities [or BMPs) to be
constructed on the site, to contrel
flooding, and in some cases, to protect
receiving water quality. No single BMP
type can address 41l storm water
problems. Fach type bas certain
irnitations based on the drainage area
served, available land space, cost,
pollutant removal efficiency, as well as
a varisty of site-specific factors such as
soil types, slope and depth of
groundwater table, Storm water
management BMPs are further described
in section VI of today’s document.

VII. Storm Water Discharge
Characteristics

Since 1972, EPA and the States have
made good progress in issuing discharge
permits for a wide rangs of point
sources dischargers. These permits have
made dramatic improvements in water
guality conditions and are largely
responsible for much of the success in
reducing water pollution. Most of these
permits are for continuous discharges

with predictable effluent quality and
guantity that occur in both wet and dry
weather conditions.

Construction disturbance activities
can generate a broad range of
environmental impacts by altering the
physical characteristios of the affected
land area, Construction activities
typically involve the clearing, surface
stripping, grading, and excavation of
existing vegetation followed by the
active construction period when the
affected land is usually left denuded
and the soil compacted, often leading to
an increase in stoym water runoff and
higher rates of exosion. The most
significant pollutant associated with
construction activity at most sites is
sediment. Total suspended solids (TS$8}
concentrations from unconirolled
construction sites have been found to be
up to 150 thmes greater than
concentrations from undeveloped land .o
If the dennded and exposed areas
contain contaminants, such as nutrients,
pathogens, metals or organic
compounds, they are likely to be carried
at increased rates to surrounding water
badies via storm water runcff. The
denuded construction site is only a
temporary state, often less than six
muonths. When the Jand is restored with
the replanting of vegetation after
construction is completed, the
hydrology of the site may be altered. For
example, the completed construction
site may have a grealer proportion of
impervious surface than prior to site
development, leading to chenges in the
volume and velocity, and in some cases
texnperature, of storm water runoff.

VI Description of Available
Technologies

A, Introduction

Construction and development
activities have the potential to discharge
pollutants to surface waters due to poor
or inadequate site design, plenning and
BMP implementation, These imnpacts
can be mitigated by the application of
design techniques to preserve or avoid
areas prone to erosion and through the
use of erosion and sediment controls.
The use of goad site design and
planning techniques also can reduce
pollution contrsl costs and improve the
effectiveness of pollution control
strategies and practices. Goad site
design can also integrate, to the extent
appropriate, practices to control erosion
and sedimentation at active
coastruction sites with practices to

+T3S is an "indicetor” parameter used to
measurs sediment dischargss. The analytical test
procedure for TSS is called "Residue-
Nanflterable.” EFA-approved anelyticel methads
fax T3S are listed in 49 CFR part 136, Teble 1B,

control post-construction runcff. For
example, site plans may provide for the
conversion of short-term sediment
control practices such as sediment
basins into extended detention wet
pouads or other long-term structural
BMPs,

A discussion of technologies and
BMPs is contained in the following
sections of today’s document. Some
states and local governments have also
published detailed menuals for ESC and
or storm water management controls.
Links to on-line publications are
available on EPA’s website at http://
www.epa/gov/O8T/guide/construction.

B. Erosion and Sediment Controls and
Cther Site Management Practices

1. Goals

Construction site activities should be
managed to reduce erosion, and to the
extent practical, retain sediment on the
site. Brosion and sedimentation are two
separate processes and the practices to
control them differ. “Frosion is the
process of wearing away of the land
surface by water, wind, ice, gravity, or
other geologic agents. Sedimentation is
the deposition of soil particles, both
mineral and orgenic, that have been
ransported by water, wind, alr, gravity
or ice” {adapted from North Carolina
Erosion and Sediment Control Planning
and Design Manual, September 1, 1988).

Erosion can be prevented or
minimized by various methods and
practices. The main strategies used to
reduce erosion include minimizing the
time bare sofl is exposed, preventing the
detachment of soil and reducing the
mobilization and transportation of soil
particles off-site.

Decreasing the amount of land
disturbed can significantly reduce
sediment detachment and moebilization
and overall erosion and sediment
contral costs. After Jand has been
disturbed, exposad soils should be
covered as soon as possible and munoff
should be actively managed to prevent
run-on flows from off-site areas and
uncontrolled runoff from the disturhed
area(s), In addition, runoff should be
managed to prevent high runoff
velocities and concentrated flows that
are erosive. The continued effectiveness
of erosion controls also is dependest on
frequent inspections of erosion control
practices o identify maintenance needs.

The ¢ontrol of sediment detached and
maobilized through erosional processes
requires a separate set of management
practices. Several mechanisms can be
used to remove suspended sediments in
runoff. They include: filtration, settling
and chemical precipitation. These
mechanisms are used to trap, filter or
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gettle soil particles so they do not enter
surface waters.

More detailed descriptions of
sediment and erogion controls can be
found in the Development Document.

2. Major Categories of Best Management
Practices

Planning is the most critical element
in designing an effective strategy to
control erosion and sedimentation on
censtruction sites. The protection of
areas prone to erosion, the selection and
siting of erosion and sediment control
practices and the continued
effectiveness of these systerns will
depend on 2 well defined plan.

Erosion and sediment conirel {ESC}
plans and site plans provide the
blueprints for the protective activities
that will occur on the construction site.
The ESC and site plans may alse contain
descriptions of temporary practices such
ae sediment basins that will e
converted into long-term storm water
menagement practices.

Seversl general objectives should be
addressed in an effective ESC plam:

» Minimize clearing and grading
achvities;

» Protect waterways and stabilize
drainage ways;

» Phase construction to lmit soil
exposure;

» Stabilize soils as soon as
practicable;

» Protect steep slopes and cuts;

» Install perimeter controls to filter
sediment;

+ Employ sediment settling controls.

To ensure that builders and
contractors implement effective ESC
plans, MS4s may employ several other
program ¢lements. These elements
include an ESC plan review process;
contractor education; fraining, licensing
and certification programs, and an
ingpection and enforcement process.
See EPA’s M54 “Menu of BMPy”
website at http://www.epa.gov/npdes/
menusfbmps/menu. fitm for descriptions
of these activities,

The use of erosion controls is widely
recogrized as being the most cost-
effective way of managing sediment on
construction sites, Typical practves
used to prevent and reduce soil
movement include: reducing the overall
area of disturbed land, minimizing the
time soils are exposed to precipitation,
scheduling clearing and grading events
to reduce the probability that bare soils
will be exposed to rainfall, preventing
off-site and vu-site runoff from eroding
soils through the use of berms,
conveyances or energy dissipation
devices, covering soils or stockpiles,
stabilizing exposed soils as soon as
possible, and inspecting and

maintaining erosion controls on a
periodic basis, e.g., after each storm
event. Vegetative stabilization using
annual grasses is the most commmon
practice used to control erosion.
Polymers, physical barriers such as
geotextiles, straw, and mulch are other
commoen metheds of contralling erosion.

Despite the proper use of erosion
controls, some sediment detachment
and movemernt is inevitable, Sediment
conirols are used to control (direct) and
trap sediment that is entrained in
runoff. Typical sediment controls
include perimeter controls such as silt
fences constructed with filter fabric,
straw bale dikes, berms or swales.
Trapping devices such as sediment traps
and basing and inlet protectors are
examplss of in-line sedimeni controls,
Sediment traps and basins are the
primary method used to treat and settle
out sediment for smaell and large
disturbed areas.

Censtruction site operators manage
building materials and waste to reduce
and eliminsate potential water quality
impacts. Construction materials and
chemicals should be handled, stored
and disposed of properly to avoid
contamination of runoff. Site
management plans typically include
elements such as spill prevention and
remediation plans, nutrient
menagement plans for vegetative
stabilization efforts, and provisions for
human waste dispesal, e.g., portable
toilets.

C. Long-Term Storm Water Manuagement
Control

1. Goals

After coropletion of construction, a
variety of measures have been adopted
to prevent flooding and achieve local
resource protection goals, such as
groundwater recharge or maintaining
streamn stability, For example, BMPs are
often integrated into the overall site
design, and generally approved by the
local government. A number of States
have developed storm water BMP
selection and design criteria for use in
their state. In addition, the Water
Environment Federation (WEF) and the
Arerican Society of Civil Engineers
{ASCE) have developed a methodology
for storm water BMP design, {Water
Environment Federation and the
Axmerican Society of Civil Engineers,
“Urban Runoff Quality Management.”
1998. WEF Manual of Practice No. 23
and ASCE Manual and Report on
Engineering Practice No, 87, Available
for purchase at hitp//www.wef.org and
http://www asce.org).

2. Major Categories of Best Management
Practices

Planuning and site design are
important to ensure the selection of site
designs that will meet the needs of the
aowner and be compatible with local
infragtructurs, State and local
governments have a primary role in
ensuring proper planning and the
design of structural storm water runoff
conveyance and treatment systems.

Under any desige approach, runoff
flow paths are designed to route the
runoff though functione) landscaped
areas or structural BMPs that store,
infiltrate, evaporate, and slow the
velocity of the runoff, Storage basins,
swales, bioretention cells (highly
permeszhle engineered soils planted with
vegetstion], grading to alter topography,
incresse infiltraticn and decrease
erosion, and depression storage are the
most typical practices used to manage
runoff end reduce pollutant loadings,
More innovative practices include
rooftop storage, “green’ roofs
{landscaped roof systems designed to
store and freat storm water), re-
vegetation, rainwater capture and reuse,
street filters {systems for treatment of
street and highway runoff], and soil
amsndments,’

Pollution prevention practices are
often called source reduction practices
or “non-structural” BMPs. Education,
training as well as proper inspections
and maintenance are the primary
methods to ackieving pollution
prevention objectives, Information
dissernination via outreach sfforts,
professional training, licensing and
certification combined with effective
valuntary incentives, enforcement and
compliance efforts are essential to good
practice. Product substitution or the use
of alternative roethods and practices are
also considered facets of pollution
prevention.

5Low Impact Development (LID} is & site design
approach that incorporatss consarvation technigues
along with en integrated set of small site-Jovel
laedscepe ranol reatment end control Features St
are uniforinly distributed throughout the site in
order to prevent runclf poliution and reduce the
impacts of development end redevelopment
activities on waler mesources. (“Low Impact
Development Design Skcategies: An ltagrated
Design Appreach,” EPA 841-B-G0-063, Jesuary
2000. Available on EPA’s website st htip:#/
www.epa.gov/owow/nps/urban htl], Approsches
similar to LID, although scmetimes using different
termtinolagy, include "Better Sits Design"
{“Intreduction to Better Site Design.” Article no. 45
in The Proctice of Watershed Protection. Center for
Watarshed Protection, Ellicott City, MDD, 2006.
hitp//www.stormwatercentsr.net) and “Infitzation
Approach” {“Start at the Source: Design Guidance
Manua! for Stormweater Quality Protection,” Bay
Area Stormwater Management Agencies
Associetion, Qeldand, CA, 1999).
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IX, Development of EMuent Liwitation
Guidelines and Standards

A, Industry Subcategorizution

EPA may divide a point source
category into groupings called
“subcategories” to provide a method for
addressing variations between products,
processes, and other factors which
result in distinctly different effluent
characteristics. Regulation of a category
by using formal subcategories provides
that sach subcategory has a uniform set
of efffuent limitations that take into
account technological achievability and
economic Impects unique to that
subcategory. In some cases, effluent
limitations within a subcategory may be
different based on consideration of these
same factors which are identified in
section 304[b)(2}{B) of the CWA, 33
U.5.C, 1314()(2)(B). The CWA requires
EP4, in developing efftuent imitation
guidelines and pretreatment standards,
to consider a number of different
factors, which are also relevant for
subcategorization. The statute also
authorizes EPA to teke into account
other factors that the Agency deems
appropriate. One potential benefit of
grouping similar facilities into
subcategories is the increased itkelihood
that the regulations will be practicable,
and it diminishes the need to address
varjations between facilities through a
vartance process (Weyerhaeuser Co. v.
Costle, 590 F.2d 1011, 1053 (D.C. Cir.
1978},

In prepsring teday’s proposal, EPA
considerad several ways of
subcateporizing the construction and
development industry. Methods
considered by the Agency include
subcategarization by site size [such as
disturbed acreape), development type
(such as residential, commmercial,
industrial and transportation), re-
development vs, “greanfield”
development (development on rural or
agricultural land}, geography and
kydrology {such as average annual
rainfall and soil erosivity), as well as
builder or developer size (in texms of
annual revenue, snnuel units
constructed, annual land disturbance,
efc.}.

1. Subcategorization by Site Size

EPA ismot proposing to subcategorize
site sizes of 10 acres or more. EPA 1s
concerned, howsver, that as site sizes
decrease balow 10 acres the choice of
controls within site design parameters
may hecome more limited. For this
reason, EPA is proposing in Option 2 to
establish slightly modified requirements
that provide greater dexibility for sites
disturbing less than 10 acres.
Specifically, EPA iz proposing to require

sediment bagins where attainable for
sites disturbing 10 acres or move, while
leaving greater flexibility in the choice
of sediment controls for sites disturbing
less than 10 acres, EPA requests
comment on this propozed
subcategorization,

Under today's proposal, Option 2,
which includes both control
requirements and certification and
inspection requirements, would apply
to gites disturbing 5 or more acres, while
Option 1, which includes certification
and inspection requireraents only,
would apply to sites disturbing 1 acre or
more, EPA is not proposing control
requirements for sites less than 5 acras
at this time in order to allow the
maximum flexibility to the States in
balancing the costs, avaflability, and
sffectiveness of erosion and sediment
confrols and to provide time for the
States to demonstrate the effectiveness
of permits to controi discharge of
pollutants associated with construction
achivity disturbing one to § acres under
Phase II. EPA recognizes that this same
logic may apply to the certification and
ingpection requirements and requoests
comrpent on adopting Option 1, but
with a cutoff of 5 acres rather than 1
acre, More generally, EPA requests
comment on the appropriate acreage
eutoff for both Optons 1 and 2.

2. Subcategorization by Industry

EPA is not, at this time, proposing
subcategorization by industry or
industry group {i.e. residential building,
non-residential bullding, heavy
copstruction). EPA recognizes that thers
are profit differentials between industry
aroups that could affect their economic
and financial status. Based upon EPA’s
current cost sstimates for the options
being proposed today, EPA has found
these options to be economically
achievable for all industry groups. EPA
is concerned about the practical
difficulty in defining an appropriate
industry pertion to be subject to
alternative standards, or an appropriate
industry portion for whom the conirols
being employed today would be
technically or economically infeasible,
Since a large munber of development
projects (especiaily larger projects] can
consist of mixed land uses [such as a
large residential subdivision built along
with a gommercial/retail center), a
subcalegorizetion by industry may also
present implementation challenges. EPA
requestz comment on possible indusiry
subcategorization and how to address
the implementation issues assorviated
with such subcategorizetion.

3. Subcategorization by Builder/
Developer Size

EPA is not, at this tire, proposing
subcategorization by builder, developer
or centractor firm size {in terms of
annual construction output, revenme, or
acreage disturbed), Since the dollar
value of a project or revenue of a builder
or developer is not necessarily related to
site size or disturbed area (due, in part,
to differevices in various markets), EPA
has not found a direct correlation
hetween any of these factors and the
amount of pollutants in storm water
discharges to receiving waters.

4. Subcategorization Based on
Hyidrology, Soil Loss Potential or Other
Geographic Factors

EPA also considered subcategorizing
the industry based on hydrology and
potential for soil loss, but determined
that the existing soil loss waiver
included in the NFDES Phase O
regulations (40 CFR 122.26{b){15){)(A))
is sufficient for exempting sites with
low expected soil loss.

Geographic factors that may be
appropriate for subcategorizing the
industry are based on low expected
rainfall, defined periods of dry and wet
weather, and/or construction during
cold weather where the ground is
frozen. On sites with these
characteristics, the Agency expects sofl
srosion to be minimal, Option 2 in
today’s proposal would continue the
provision in EPA’s current CGF for
delaying implementation of site
stabilization due to these geographic
factors. See §450.21(h}.

5. Subrategorization Based on Past Land
Use

EPA considered subcetegorization of
the industry based on past land use,
such as clessifying redevelopment sites
differently from "greenfield” projects.
Redevelopment projects present some
significant challenges in terms of
erosion and sediment control due to the
potential for site constraints and
gonilicts such as size, lacation,
proximity to existing development, pre-
development site contamination issues,
land costs, as well as the nature of
surrounding development, In addition,
redevelopruent projects are cormmonly
perceived to be preferghle to greenfield
development, due to the proximity of
redeveloprnent sites to existing
infrastructure, the need to revitalize
older neighborhoods, and the potential
for providing significant economic
stimulus to existing neighborhoods. As
& result, many communities offer
incentives in order to encourage
redeveloproent projects and to make the
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economics of the project viable,
Tmposition of expansive storm water
and erosion control requirements in
such cases, in light of the constraints
present, may inflict costs that render
some projects to be economically
unattractive to a developer. EPA does
naot believe that the level of controls
being proposed in Option 2 today will
be a significant disincentive to
redevelopment. Much of the
redevelopment occurring in urban areas
involves sites of less than 5 acres in
disturbed land, For the redevelopment
that exceeds that site size, EPA believes
that it is appropriate to require a
comparable level of erosion and
sediment control as is provided at
greenfield sites, The design and
implementation of those controls, whils
comparshle, may be very different for a
site that has the advantage of existing
stormwater management infrastructure
than for other sites. In either case, EPA
believes that the requirernents being
proposed provide sufficient flexdbitity to
allow affordable choices for both
greenfisld development and
redevelapment activities.

B. Regulatory (Iptions Considered

In developing today’s proposal, EPA
initially evaluated several regulatory
options for both erosion and sediment
control and other temporary BMPs,
storm water mansgement, and options
that would net establish efffuent
limitation guidelines regulations, The
erosion and sediment control (ESC)
options represent the controls that are
typically temporary and are used during
the land-disturbing sctivities, The storm
water management options represent the
long-term (permanent} storm water
controls that ave designed and installed
by the C&H industry at the time of
construction but sre intended to reduce
long-term storm water impacts.

e following sections of today’s
document discuss the regulatory options
that EPA considered for today’s
propaszl. Section X describes the
specific options contained in today's
proposel.

1. Qverview of Regulatory Options:
Erpsion and Sediment Controls and
Other Temporary BMPs

For erosion and sediment control end
other temporary 3MFPs, EPA considered
a series of regulatory options. These
options are desigued to control the
discharge of sediment, storm water and
other pollutants from sites when
construction is taking place.
Construction and development activity
involves land disturbed from previous
uses such ag agriculture or forest lands,
or oceurs as redevelopment of existing

rural or urban areas. During the
construction process, vegetation or
surface cover is typically remeoved and
soils become more available for
wransport and discharge from
construction sites, Today's proposal
provides regulatory tools to improve
management and control on
construction sites to reduce and
minimize soil, storm water, and
pollutant trensport and discharge from
construction sites.

EPA initially considered a range of
options that incorporate varying levels
of management and various control
strategies for sites of 1 ecre or more.
Dhuring the Agency’s outreach sctivities
in advance of proposal, small entity
representatives expressed concern over
the complexity of overlapping and
potentally inconsistent Federal, State,
and local storm water regulations. These
individuals questioned whether it was
appropriate to be considering additional
Federal storm water regulations at such
an early stege in implementation of the
existing storm water program. They
further questioned EPA’s assumptions
ragarding the level of control that wonld
be achisved by sites less than 5 acres
under the NPDES Phase H requirements,
pointing out that the compliance
deadline for those sites has not yet
passed.

As FPA evaluated the options for
erosion and sediment controls and other
temporary BMPs, the Agency exarmnined
the merit of excluding sites less than 5
acres at this time, EPA estimates that
while only 30 percent of sites developed
each year are 5 acres or more, these sites
represent over B0 percent of the
disturbed acreage. The Agency beligves
that the phased approach to issuing
permits for construction and
development has allowed, and will
continue to allow, EPA and States to
improve coordination, communication,
and implementation of reguirements in
a more strategic way. By focusing first
on the larger sites, EPA and the States
are focusing resowrces on the universe
of sites that have the greatest potential
for reducing discharge of pollutants to
surface waters. These sites generally
have more control alternatives than
smaller sites, and greater flexibility in
designing erosion and sediment controls
that work within overall site parameters.
Implementation of erosion and sediment
controls wider the NPDES Phase I storm
water rule has demonstrated that even
though confrols may be mors lmited for
sites as small as § acres, sufficient
alternatives are available to provide
significent contral. Indeed, while many
of the erosion and sediment control
practices are not dependent on site size,
others (such as sediment basins) are not

always appropriate for smaller sites,
Other factors alsa affect the availebility
of certein control practices. As the site
size decreazes, the proportion of sites
that are “in-fill” projects constructed
between currently-developed properties,
or redevelopment of existing properties,
likely increases. These projects present
some significant challenges in terms of
erosion and sediment control due to the
potential for site constraints, land
availability and costs, proximity to
existing development, as well as the
nature of surrounding development.
EPA is proposing not to establish
sffluent limitation guldelines for sites
sraaller than § acres at this time in order
to allow the maximum fexibility to the
States in balancing the costs,
availability, and effectiveness of erpsion
and sediment controls and to provide
time for the States to demonstrate the
effectiveness of permits to control
discharge of pollutants associated with
construction activity disturbing one to 5
acres under Phase I, The following
discassion presents the options that
EFA considered for erosion and
sediment controls and other temporary
BMPs.

s Codify the EFPA Construction General
Permit

EPA considered an option [a variation
on Option 2 being proposed today) that
would essentially codify the provisions
contained in EPA's construction general
permit (CGP) as minimum national
standards for erosion and sediment
control (i.e., for all states, not only those
with EPA as permitting authority). The
CGP requirements that would be
codified include preparing & Storm
Water Pollution Prevention Plan
{(SWFPP] or equivalent, provisions for
installing end sizing sediment basins on
sites with mors than 10 acres of
disturbed land, requirements for
providing cover on exposed soil areas
within 14 days after construction
activity has ceased, and installation and
maintenance of other srosion and
sadiment control practices and other
temporary BMPs on all construction
sites.

s Codify the EPA Construction General
Permit, Require Self-Inspection and
Certification

EPA considered an option {being
proposed today as QOption 2] that would
essentially codify the provisions
contained in EPA’s construction general
permit (CGP) as minimum national
standards for erosion and sediment
control and add inspection and
certification requirements to Improve
operator accountability. The CGP
requirements that would be codified ave
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the same as in the previous option. In
addition, EPA incorporated mandatory
site inspection, maintenance and
reporting provisions by site owners and
operators in order to improve
confidence in the implementation and
performance of construction site erosion
and sediment controls in this option.
These certification provisions may be
accomplished either through self-
inspection by a qualified employee of
the owner and operator (such asa
professional engineer or person wained
in erosion and sediment control
technigues) or inspection by a third-
party {such as a consulting firm]. The
certification provisions would consist of
a vhecklist-type certification form that
the permittee would be required to
complete at various stages of the project
to certify that the provisions contained
in the permittee's SWPFP are being
implemented. Permittees would be
required to conduct periodic
inspections in order to confirm that the
permitiee is conducting the
maintensnce necessary to maintain the
functionality of BMPs. The specific
activities requiring certification include:
SWPPP preparation; installation of
perimeter controls and sediment
controls; site inspections every 14 days;
final stabilization of exposed soils and
removal of temporary erosion &
sediment controls. The certification and
inspection forms would be retained on
the site, and made available to the
permitting authority and the public
upon request. This option is being
proposed as Option 2 in today's
document {see section X).

« Nuinerical Desipn Bequirements

EPA copsidered an option that wonld
establish numerical requirerments for the
design of sediment basins and traps that
would vary based on logal or regional
raintfall patterns and site-specific soil
types. However, EPA determined that
there were insufficient date available to
establish pational criteria of this type,
and therefore did not Include this
requirement in today’s proposed rule, In
addition, this spproach wouldbe a
significant departure from the current
CGP sizing requirements, which
establishes a requirement a calculated
volume of runoff from a 2-year, 2-howr
storm, or for 3,800 cubic feet of storage
per acrs, for all sites of 10 or more acres.

v Numericol Pallutant Removal
Requirements

EPA considered options that would
contain numerical requirernents for the
removal of specific pollutants from
construction site runoff. EPA initially
vonsidered targeting a varfety of
polliutants including sediment, TS5,

turbidity, nutrients, metals and other
priority pollutants, EPA considered a
regulatory option that would establish
niumerical removal criteria for sediment,
or an associated indicator parameter
such as total suspended solids {T5S]),
suspended sediment concentration,
settleable solids, or turbidity. This
option could be expressed as either a
percent removal thoough sediment
controls (such as sediment basins or
traps}, or as & total site reduction
{incorporating consideration of sheet
flow and diffuse runoff in addition to
discrete conveyances). However, EPA
did not congider this approach to be a
viable regulatory option due to several
factors. The stochastic nature of rainfall
and runoff makes verification of the
design standards difficuit. In some
cases, the nature of local rainfall and
runoff characteristics make it difficult to
even design BMPs to a specified
performance level. In addition, site-
specific soil conditions greatly influence
the amount of sediment mobilized
during runoff events, and the soil
settling characteristics greatly influence
the performance of sediment controls.
Designing an entire suite of erosion and
sadiment contrels for a site to perform
to a specified level would likely require
the use of a computer model, which
could add significant costs with little
agsurance of Increzsed effectiveness.
Similarly, monitoring to verify
attainment of numerical requirements
can also be very difficult (see
*Discharge Monitoring,” below] with
little demeonstrated benefits. As a result,
EPA did not consider srouneric poilutant
control requirerments a viable option.

In sddition to establishing numerical
requirements for the control of
sediment, EPA preliminarily considered
gstablishing requirements for removing
fine-grained and slowly-or non-
settleable particles contained in
construction-site runoff {such as
turbidity}. This option would likely
have relied primarily on chemical
treatroent of soils or construction site
runtoff using polyrmers or coagulants
such as alum in order to prevent the
non-settleable fractions of solids from
being transported off-ste. EPA did not
pursue this option due to the concarn
over possible adverse environmental
effects of widespread usage of chemical
ar polymer treatment of soils and,
therefore, does not present costs,
pollutant remeovals, or economic
impacts associated with such an option.
However, EPA recognizes that at some
sites use of chemical treatment may be
appropriate based on a site-specific
determination. The Agency solicits
comment and data on the possible long-

term environmental effects associated
with this option,

EPA also evaluated the inclusion of
separate requirements for controlling
priority toxic pollutants, pesticides and
pathogens in construction site runoff, If
these poilutants are present as a result
of construction activities themselves,
the most appropriate means of control is
typically through the use of source
control and pollution prevention BMPs,
which are already addressed in the
existing NPDES regulations through the
MBS4 permit requirements. The Agency
has been unable to identify any
additional BMPs that are technically
and economically feasible for use at
ponstruction sites that would remove
these pollutants once they are in the
water column. Therefore EPA does not
present costs, pollutant remevals, or
economic impacts associated with such
a separate option. Hence, EPA proposes
to control the discharge of any auch
pollutants that may be associated with
construction acdvity only to the extent
that control of TSS will also control
these pollutants. EPA is, however,
planning to conduct additional
sampling activities to evaluate the
frequency of ocourrence and levels of
these pollutants and their sources in
construction site runoff for the final
rule. EPA solicits date and comments on
the frequency of sccurrence and levels
of pollutants found in construction site
runoff, as well as BMPs that can cost-
effectively rernove these pollutants from
runoff when present.

» Discharge Monitoring

EFPA considered the inclusion of
monitoring requirements for evaluating
the sffectiveness of erosion and
gzdiment controls. Monitoring of storm
water discherges from constzuction sites
could be used to svaluate the
effectiveness of individual sediment
conirols [such as sediment basins], or
monitoring the receiving water above
and below construction sites could be
used to monitor the effects of an entire
site on ambient water quality.
Monitoring requirements could be
incorporated with any of the previcusly
discugsed regulatory options
considered. Since EPA’s preferred
approach for addressing construction
site storim water does not rely on the
performance of individual sediment
controls but rather on the combined
performance of a suite of erosion and
sediment controls, monitoring the
effectiveness of individual controls is
not appropriate. Monitoring the
effectiveness of the overall erosion and
sediment control requirernents specified
in today's proposal would be very
difficult at the majority of construction
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sites, In order to demonstrate that the
argsion and sediment conirol provisions
at the site are achieving a stated overall
percent reduction in sediment discharge
would likely require monitoring of
every discharge point on the sits, or
mondtoring the receiving water above
and below the construction site. The
high degres of variability In site
parameters, regional and site-specific
rainfall, and erosion and sediment
conirol effectivensss would, in all
likelihood, make specification of
standaord storm water monitoring
requirements impractical for a national
regulation. The constantly-changing
siate of construction sites due to the
action of construction eguipment would
present significant challenges in terms
of monitoring equipment set-up and
maintenance. The stochastic nature of
storm events would likely require a
dedicated staffing effort on the part of
the construction site operator in order to
ensure preparedness of the sampling
equipment for capturing runoff events.
In addition, many sites discharge to an
existing storm drain system, making
monitoring of the receiving water
infeasible. All of these factors would
add significant expense to the
construction process, with little er no
added assurance in the effectiveness of
control measures or expected
environmental henefits. As a result, EPA
is not including discharge monitoring
with today’s proposal. Permitting
authorities may include discharge
monitoring requirements in permits,
where it may be practical to specify
sampling and monitoring procedures
that are appropriate for local conditions.

2. Gverview of Regulatory Options:
Certification and Inspection

During the Agency’s outreach
activities, EPA received many -
comments that an effluent guideline was
unnecessary for sites covered by the
NPDES Phase I storm water regulations,
and untimely for sites that would be
covered by the Phase II requirements.
These commenters believed that the
erosion and sediment control
requirements currently hein
established through best profassional
judgement by the permitting authorities
are appropriate in that they can be more
affoctively tailored to regional and local
conditions and respact traditional State
and local authority over land nse
management. Some of the commenters
stated, however, that implementation of
these State and local reguirements is not
uniform. These commenters expressed
concern that State and local government
resources are insufficient to provide
compliance monitoring on & timely
basis, particulerly where inspections by

government officials are the primary
mechanism for ensuring that contrals
are installed and maintained. As a
result, according to this view, the
effectiveness of the program hinges on
the amount of attention and oversight
provided by the operator, and the
knowledge and training that the
operator has received.

As a result of these cormments, EPA
considered an optien that would not
establizsh ELGs at this time, but would
rather require site inspection,
maintenance and reporting by site
owners and operators in order to
improve vonfidence in the
implementation and performance of
construction site erosion and sediment
comtrols. This option would juclude &
matntenance record of gife activities,
including certification that plans
required by the permit meet all erosion
and sediment conirol reguirements,
certification that inspection,
stabilization and maintenance
requirements have besn satisfied, and
certification by a qualified professional
that BMPs have been adequately
designed, sized and installed, This
opton would also include a
requirement that the operator or
designated agent conduct regular
inspections to ensure that erogion and
sediment control BMPs are maintained
in working order. The certification and
inspection forms would be retzined on
the site, and made available to the
permitting authority upon request, (See
section XVIII of today's document for
more information on compliance
paperwork and implementation.]

A developed &15 option a5 a
mechanism that might improve
implementation of existing
requirements. During Agency outreach
conducted in advance of today’s
proposal, some small entity
representatives commented that the
problem with existing erosion and
sediment control requirements is not the
lack of standards, but rather the lack of
adequate implemsntation and
enforcement, including education, hid
solicitation and evaluation, proper
design, installation, and maintenance of
BMPs, and inspection, One small entity
representative cited a recent article,®
which found that contractors are net
following good installation and
maintenance practices, and
recommended more inspection and
aducation be instituted to remedy the
problems, instead of additional
substantive regulatory requirements,

9 Rohart G, Paterson, “Construotion Practices: The
Good, The Bad and the Ugly.” Article no. §0 in The
Proctice of Watershed Pratection. Cauter for
Watershed Protention, ERicott Gity, MB, 2000,
Availsble et hitp/rerww stonnwatercesiornet,

EPA believes that ane way to implement
this recommendation is by increasing
site accountability for implementation
to ensure that corrective steps are taken
as appropriate {0 ensure that practices
perform as designed. For example,
inspection of perimeter silt fences can
identify sections in need of repair or
replacement to engure sediment
containment. Because this option is not
linked to specific levels of performance,
but applicable to any requirements that
are established by the permit writer,
EPA hbelieves that it may be appropriate
for sites hetween vne and five acres as
well as for sites of five acres or more,
This option is proposed taday for all
gites of one acre ur more as Option 1,
and wonld amend the NPDES permit
regulations at 40 CFR 122,44, See
gaction X for a description of the
options proposed, EPA also recognizes
that this option may impase
disproportionate costs on gmall
operators who may have to rely on
putside consultants to perform
gertifications and inspections. One way
to reducs overall burden, including
burden on small gperators, while
covering the majority of disturbed
acrenge would be to limit the scope of
this option to sites of 5 acres or mere,
This would establish certification and
inspection requirements for 80 percent
of the disturbed acres. EPA thus solicits
comment on limiting the scope of this
option to sites of Hve acres and zbove.
Under this approach, sites below 5 sores
would continue to he governed by
certification and/or inspecton
requirements based on the BP] of the
permitting authority,

3. Overview of Regulatory Options:
Continued Reliance on State and Local
ESC Programs

EPA is also proposing an opHon
under which no additional national
regulations would be established at this
time. Rather, EPA would continue to
rely on existing State and logal
programs to establish appropriate
sediment and erosion control
reguirernents for permitted construction
sites, either on a B} basis orin
accordance with applicable regulations,
ordinances, land use plans, stc, Under
this option, EPA could provide
additicnal support for training and
education of construction and
development operators, municipalities
and State regulators, in order to improve
the effectiveness of existing programs.
This would build on the existing
regulatory framework by preserving
State and local flexibility to tailor
gpecific requirements to regional and
local conditions while at the same time
henefitting from enhanced technical
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assistance and the latest information
about emerging ESC technologies and
their effectiveness. This eption is being
proposed as Optien 3.

4. Overview of Regulatory Options
Considered: Long-Term Storm Water
Management

EPA evaluated several regulatory
options for control of long-term storm
water discharges from development
projects. These options are designed to
control the discharge of sediment, storm
water and other pollutants fromn sites
after construction is completed. EPA
specifically considered numerical
design standards for the removal of
specific pollutants {(e.g., 80 percant TS8
removal), limsitations on post-
development flows {e.g., maintain peak
flows at pre-development levels), and
BMPs to address thermal loadings to
sensitive cold water streams, EPA is not
proposing any of these options today.
The cheice of such controls, whether at
a specific site or through regional storm
water management infrastructure, has
historically been left to State and local
governments. These governrments usa a
variaty of regulatory and pon-regulatory
programs (such as land use planning} to
address post-construction storm water
flows in order to protect infrastructure
and achieve local resource goals. A
suminary of existing State programs is
included in the rulemaking record.
Some Ststes and municipalities rely on
traditional apgreaches, such as
retention ponds and infiltration basins.
Other States and municipalities are
pursuing approaches that will
encourage regional planning, lower
impact development, and other
progressive programs to reduce ot only
the pollutant run-off from the site, but
to protect receiving streams from the
intensity of runoff that has accompanied
urbanization, Many of these approaches
do not lend themselves to uniform
standards, but require integration with
land use decisions and site design, EPA
supports these approaches, and does not
want to Hmit the flexibility that cac be
afforded at the local level while
advances are being made. Moreover, the
options EPA explored for a national ELG
would have been very expensive if
calculated on a tetal indusiry cost basis.
Given the variety of approaches being
attempted across the country and the
expense of imposing uniform post-
construction controls, EPA considers it
inappropriate to propose an ELG for
long-term storm water managerment at
this time. Instead, EPA bas decided to
confine the proposed ELG to controls on
discharge of pollutants associated with
construction activity during the active
construction phase, and to maintain the

maditional reliance on State and local
programs to control long-term storm
water management. At the same tire,
LEPA is converned that States and
municipalities be provided the tools to
assess the variety of practices that are
available today for long-term storm
water managernent, Much of the
technical data that EPA collected in
evaluating these options will be made
available in the rulemaking record.

X, Determination of Best Practicable
Caontrol Technology Currently
Availabie (BPT}, Best Conventional
Pollutant Contral Technology (BCT),
Best Available Technology
Economically Achievable (BAT), and
New Source Performance Standards
{NSPS}

As disoussed In section LI of
today's document, in the guidelines for
an industry category, EPA defines BPT
effluent limits for conventional, toxic
{priority), and non-conventional

ollutants for direct discharging

cilities. For the BPT cost-
reasonableness assessment in today's
proposal, EPA used the total pounds of
TS58 removed.

A. Ratronale for Selected BPT Option

EPA estimates that construction sites
annually discherge 80 million tons of
T85 inte the surface walers of the
United States. As a result of the quantity
of pollutants currently discharged
directly fo the nation’s waters and the
adverse envirommental effects of these
discharges (see section VIILB of today's
document}, EPA determined that there
may be a need for BPT regulation for the
construction and development category.

At the same time, EPA recognizes that
many States are examining the permit
requirements they are establishing in
light of their experience with the storm
water program to dafe. TPA’s estimates
of pollutent discharges teday are
significantly lower than estimates at the
time EPA issued the CGP. EPA is
therefore co-proposing not to estahlish
BPT requirements for the C&D category,
but to allow and encourage fuller
implementation of the current storm
water program. This co-proposal takes
two forms, one in which EPA essentially
codifies the inspection and certification
provisions discussed te section IX
{hereinafter called Option 1), and one in
which EPA does not amusend the national
storm water regulations at this time, but
instead continues to rely on BP]
requirements tailored to regional and
local conditions as determined by the
permitting authority {hereinafter called
Optien 3}

As one option, the Agency is
proposing codification of the CGP with

ingpection and certification as the basis
for BPT {Option 2). EPA’s decision to
co-propose BPT limitations based on
this option reflects the following
primary factors: (1) The degree of
effluent reductons attainable, {2) the
total cost of the proposed option in
relation to the effiuent reductions
achieved, and (3) the maturity of the
NFDES program as {t pertains to
construction activity at sites of 5 acres
or greater. EPA pstimates that this
option will reduce pollutant discharges
to waters of the United States by 22
billion pounds per year at a cost of $505
million. EPA believes this option does
not create unacceptable deleterious non-
water quality environmental impacts.

E?Aqhas not identified a basis for
formulating different BPT limitations
based on facility age, process or other
engineering factors. The most pertinent
factors for establishing the limitations
are costs of the controls, the level of
pffiuent reduction benefits ob*ainable,
and the current state of the NPDES
pProgram.

As described in section IX of today's
document, EPA is proposing this option
for sites of five acres or more. EPA is not
proposing ta establish effiuent
limitation guidelines for sites of less
than five acres at this time for the
reasons described in gsecton IX,

EPA is slso considering the option
{discussed in section [¥X] that wonld
codify the CGP without adding the
inspection and certification
requirements. Although EPA beiieves
that inspection and certification
requirements will help ensure the
proper design, installation, and
maintenance of erosion and sediment
controls, EPA recognizes that including
specific certification and inspection
requirements in natfonsl regulations is
not the only way to sccomplish this
objective. EPA could instead leave the
gstablishment of such requirements {o
the BPJ of the permitting authority,
consistent with State and locsl program
requiremnents. Including specific
certification and inspection
reguirements in co-proposed Option 2
accounts for $65 million per vear of the
8505 million per year cost of this
option., EPA is interested in minimizing
recordkeeping and reporting burdens to
the extert that substantive performance
is not jeopardized. EPA solicits
coruments on leas costly means of
ensuring the performance of erosion and
sediment controls and the merits of
leaving the establishment of specific
certification and inspection
requirernents to the BFJ of the
permitting authority. EPA sclicits
romment on the option of codifying the
CGPE without adding specific national
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certification and ingpection
requirements. Under this option,
§6450.21(f) and (g} would Ee removed
from the proposed rule language, except
the first sentence of § 450.21{g}(1) which
would be retained,

B, BCT Determination
1. July 9, 1886 BCT Methodology

The BCT methodology, promulgated
in 1086 (51 FR 24874), discusses the
Agency’s consideration of costs in
establishing BCT effluent Hrmitation
guidelines. EPA evaluaies the
reasonableness of BCT candidate
technologies (those that are
techrologically feasible) by applying a
two-part cost test:

(1) The publicly-owned treatment
works [POTW] test; and

{2) The industry cost-effectiveness
test.

In the POTW test, EPA calculates the
cost per pound of conventionsl
pollutant removed by tndustrial
dischargers in upgrading from BPT to s
BCT candidate technology and then
compares this cost {o the cost per peund
of conventional pollutant removed in
upgrading POTWs from secondary
treatment, The upgrade cost to industry
must be less than the POTW benchmark
of $0.25 per pound (in 1976 dollars).

In the industry cost-effectiveness test,
the tatio of the incremental BPT to BCT
cost divided by the BPT cost for the
industry mrust be less than 1.29 (i.e, the
cost increase must be less than 29
percent}.

2. Consideration of BCT Option

For today's proposed rule, EPA
considered whether or not to establish
BCT effluent limitation guidelines for
C&D sites that would attain incremental
levels of effluent reduction bevond BPT
for TSS. EPA was not ahle to identify a
technically feasible, discrete additien to
the BPT technology that would achieve
additional TSS reductions and would be
applicable nationally. For construction
site erosion control, additional
conventional pollutant removals would
require the use of chemical treatments
such as polyacrylamide (PAM) or alum.
As described in section IX.C of today's
docurment, the Agency recognizes that
these trestments are used in some parts
of the country, but bas insufficient
information about the environmental
effects of the trectments to recommend
requiring their use mationwide.
Therefore, EPA did not apply the BCT
Cost Tests and is co-propoging that BCT
be set equivalent to BPT limitations (i.e.,
Option 2],

. BAT and NSPS

EPA generally considers the following
factors in establishing the best available
technology economically achievable
(BAT) level of control: The age of
process equipment and facilities, the
processes employed, process changes,
the engineering aspects of applying
various types of control techniques, the
costs of applying the control technology,
economic impacts imposed by the
regulation, non-water guality
envircnmental impacts such 85 energy
requirements, air poellution and selid
waste generation, and other such factors
as the Administrator deems appropriate
{section 304(b){2){8) of the Act). In
general, the BAT technology level
rapresents the best existing
economically achievable performance
among dischargers with shared
characteristics. In making the
determnination about economit
achievability, the Agenacy takes Into
consideration factors such as plant
closures and product line closures.
Where existing wastewaster treatment
performance iz uniformly inadequate,
BAT technology may be transfacrad
from a different subcategery or
industrial category, BAT may also
include process changes or interpal
plant controls which are not common
industry practice.

EPA considered the same option for
BAT as discussed under BCT. The
Agency is unaware of any additional
technically feasihle and economically
achievable technologies for the removal
of toxics (i.e., priority metals and
organic chemicals} and non-
conventional pollutants under BAT
bevond those considered for BPT. As
discussed in section IX.C of today’s
document, EPA initially considered the
use of chemical treatment of zofls or the
addition of polymers [such as PAM] or
coagulants for the removal of toxics and
non-conventional pollutants. However,
due to the concern over the unknown
environmental effects of widespread
usage of such treatment, EPA did not
give this option further consideration.
EPA is co-proposing BAT Himitations
equivalent to BPT {Option 2).

When developing NSP&, EPA
generally considers that new facilities
have the opportunity to incorperate the
hest availabie demonstrated
technologies including process changes,
in-plant controls, pellution prevention,
and end-of-pips treatment technologies,

The NSPS co-proposed in today’s rule
would apply to new sources as defined
in §450.11. EPA proposes to define
“new source” for purposes of part 450
as any sowce of storm water discharge
associated with construction activity

that resulis in the disturbance of at least
five acres total land arvea that itself will
produce an industrial source from
which there may be a discharge of
pellutants regulated by some other new
source performance standard elsewhere
under subchapter N, (All new source
performance standards proraudgeted by
EPA for categaories of point sources are
codified in subchapter N.)

The definition of new source
proposed today for purposes of part 450
would mean that the land-disturbing
activity associated with constructing a
particular facility would not itgelf
constitute a “new source” unless the
results of that construction would vield
a “mew source” regulated by other new
source performance standards. For
example, construction activity that is
intended to build a new pharmaceutical
plant covered by 40 CFR 439.15 would
be subject to new source performance
standards under §450.24.

EPA also seeks conunent on whether
10 sources associated with C&D activity
should be deemed “new sources.” EPA
may decline to establish NSPS on the
grounds that construction activity itself
is outside the scope of those activities
intended to ba coverad by CWA section
306. (" The term ‘new source’ means any
sowrce, the construction of which is
commenced * * ** 33 US.C
1316(a}{2}{emphasis added)}. Because
EPA has co-proposed to set NSPS
equivalent to BPT, the Agency expects
that this would not result in any
substantive increase or decrease in the
Hmitatiens imposed on any CED
activity.

EPA’s proposed approach to defining
“new sources’ is based largely on the
structure of the CWA. Under the CWA,
a source may not be a ‘new source”
under section 306{a}{3) unless there is
or may be a discharge of pollutants from
the constructad facility. A discharge of
pollutants means an addition of any
pollutant to navigable waters from any
point source, 1.0, any discernible,
confined and discrete conveyance such
as a pipe, ditch or channel. See CWA
seciion 5302{12] & (14]. Section 306(b} of
the CWA iteelf includes a list of
industries for which EPA was directed
to address with NSPS. EPA proposes to
treat all sources from which there may
be a discharge associated with
construction activity disturbing five
acres or greater that will result in a
‘“‘new source” as ‘‘new sources”
themselves.

There may be sitvations when a
newly-constructed direct discharging
point source would fell withix an
industrial category or subrategory for
which EPA hag not promulgated NSPS;
In thet case, the discharge associated
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with the construetion activity would be
subject to BPT limitations outlined in
§450.21. Substantively, these
limitations are identicel to those
imposed on “new sources’ under this
pz’ggcse& ruls.

A is interested in any comments on
these, or other possible definitions of
new gource in this rule and is especially
imterested in comments regarding EPA’'s
legal authority to take either of these
gpproaches, the environmental benefits
of these approaches and the potential
implications these approaches may have
on administration of the NPDES permit
program.

D, Sumrmary of Provisions in Today's
Proposed Rule

The provisions in today’s proposed
rule are discussed programmatically
rather than in the order of the numbered
options.

1, General Provisions end SWPFPP
Preparation

Option 2 in today’s proposal includes
a rumbar of specific provisions for
preparation of Storm Water Pollution
Prevention Plans [SWPPPs) based
principaily on EPA’s current
Constrection General Permit {CGP). EPA
is also proposing some additional
provisions for inclusion in SWPFPs.

Options 1 and 2 do not include
specific provisions for preparation of a
SWPPP. However, under these options
sites would continue to be governed by
existing permit raquirements. All
individual permits, EPA-issued general
permits, and most State-issued general
permits for discharges associated with
construction activity five acres of greater
Tequire the preparation of s SWFPPP or
similar pollution prevention
documentation.

The CGP requires gwners and
operators of congtruction sites subject to
ragulation to prepars a SWPPP that,
among other things, describes the BMPs
to be selected to control runoff during
the land-disturbing phase {erosion and
sediment controls), While the SWPPP
terminology is used in EPA-issued
CGPs, States need not use the SWPPP
terminology. Instead, States may require
alternate documents that are equivalent
to SWPPPs. Examples include erosion
and sediment control plans, storm water
management plans, or other docurnents.
EPA has conducted an evaluation of
State-level erosion and sediment control
regulations, and found that the majority
of States include provisions equivalent
to those contained in the EPA CGPs. As
a result, the requirements co-proposed
under Option 2 today cen be
incorporated into SWPPPs, or alternate
documents that are eguivaient to a

SWPPP, as long as these docwnents
address ail of the provisions contained
in today's proposal.

The requirements co-proposed today
do not preclude permitting authorities
and State, County and Municipal
erosion and sediment conirol
regulations or ordinances from
including additional or more stringent
requirements, nor do they replace
existing requiremnents that are more
stringent.

Section 450.21{d) contains the
requirements for preparing a SWPPP
wnder Option 2. Explenations are
provided below for selected provisions,

+ Section 450.21{d}{1). Narrative
description of the construction activity,
Although not an explicit reguirement,
EPA presumes that any individual
activity on the site that will resuitin a
disturbance of more than 1,000 syuare
fout of land will be reated as a
“sigmificant” disturbance of soils and
will be described in the SWPPP,

+ Section 450.21{d)(2}). General
location map ond site map, In most
cases, a site drawing prepared along
with the erosion snd sediment control
plan is appropriate. The site map shall
be of sufficient scale and detsil to allow
easy identification of individual erosion
and sediment controls and storm water
BMPs, ag well as delineation of dralnage
pathways. In many jurisdictions, local
agencies speciiy a map scale for
preparation of site drawings.

« Section 450.21{4}(3}, Description of
available data on soils present at the
site, This type of information may be
ohtained from soil surveys conducted
during the initial stages of project
fororolation, which may be needed for
evaluating the engineering properties of
soils. Information of this type might also
be collected during initial investigations
of a site, commonly referred to by the
industry as “‘due diligeoce” procedures
or a "¥hese I'* or *Phase I
environmental site assesgment.”

» Section 450.21{d)(4}). Description of
BMPs to be used to conirol poliutants in
storm water discharges during
consiruction. The operator may
reference a State erosion and sediment
control design manual used to design
BMPs as an abbreviated method for a
fuller description of the BMPs in the
SWPPP. Such references should cite
specific BMP references and/or
specifications in the manual.

*The phases referrad to in this instance describes
a step in an esvironmental site assessment {(ESA)
process, nol the NFDES “Fhase I of “Phase II'*
storm water regulations. ASTM Internations!
[formerly known as the Amaerican Socisty for
Testing and Materiais} has published revommendad
ESA procadures as stendard ne. E1527-26. hitpid/
www.astm.org

+ Section 450.21{d)(5). Description of
the general timing (or sequence) in
relation to the construction schedule
when each BMP is to be implemented.
Although approximate dates are useful,
they are not necessary, General
descriptions are acceptable. For
sxample, one might describe an
installation of a BMP as follows:
“sediment basins will be installed prior
to initial clearing and grubbing of the
gite.”

» Section 450.21[dN8). Estimate of
the pre-development and post-
construction runoff coefficients of the
site. Egtimates of renoff coefficients may
be determined by using a number of
readily available resources, including
models such as “Urban Hydrology for
Small Watersheds, Technical Release 55
{TR-55)" and documents such as
“Hydrology, Section 4, National
Engineering Handbook (NEH~4},” both
published by USDA/Natural Resources
Conservation Service (NRCS). In
addition, there are a number of
commercial software packages that may
also be used to estimats these
parameters.

+ Section 450.21{d}(8). Delineation of
SWPPP implementation responsibilities.
The SWPPP must describs who is
responsible for implementation of the
controls described in the SWPPP,

» Section 450.21(d)}{8). Any existing
data that describe the storm water
runoff characteristivs of the site. Include
any existing data that describe the
quality of any discharges of storm water
from the site. This does not require the
permittee to collect edditional date.

It is important to note that the above
requirements for SWEPPP preparation are
in addition to any requirements
contained in other Federal, State or
lecal regulations. Permittees should
always consult permit authorities to
pbtain all requirernents related 1o
SWPPPF preparation, In addition,
§450.21(e] would require periodic
updating of the SWPPP o address
changes in activities thet may require
updating of the erosion and sedimeant
control provisions for the site. Examples
where updates may be needed include
significant changes in the construection
schedule or changes in the nature of
construction activities. If periodic
ingpections indicste that the selecied
erosion and sediment controls are not
effective in controlling pollutant
discharges from the site, the revision of
the SWPPP meay be necessary. It is the
responsibility of the permittee to keep
the SWPPP current,
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2. Desipn and Installation of Brogion and
Sediment Controls

Under all three options, permits
would require, at 8 minimum,
compliance with any applicable State
and local erosion and sediment control
requirements. Under Option 2, the
selection, design and implementation of
these controls would need to also
comply with the national effluent
guidelines in 40 CFR 450.21. Under
(Options 1 and 3, the selection, design
and implementation of these controls
would be governed by BPJ-based permit
conditions established by the permit
anthority and tailored to regional or
iocal conditions. In practice, many of
the same countrol technologies may be
used under all three aptions, though the
design and performance could vary
significantly in some locations.

‘The eroston and sediment control
provisions of Option 2 rely on
implemeniation of a range of BMPg, as
well gs 8 design-based standard for
sediment basins. This stendard is
different from many traditional effluent
guidelines in that it does not establish
end-of-pipe discharge limitations or
performance standards for storm water
runwoff from construction sites, but
instead establishes minimum criteria for
erogion and sediment control selection,
design, installation and maintenance.
The design standard is based primarily
on minimizing sediment generation and
transport through the use of effective
erosion gontrols, and secondly on
coptrolling sediment discharge through
the use of effective sediment controls,
Due to the high depree of variability in
site parameters, regional and site-
gpecific rainfall, and erosion and
sediment control effectiveness, Option 2
does not contain numerical discharge
standards or discharge monitering
requirements. Instead, this option relies
on adherence to established erosion and
sacdiment control principles and
demonstration of effective design,
installation and maintenance through
regular ingpection and certification.

Although Option 2 does not contsin
monitoring provisions, permilting
authorities may require monitoring of
caonstruction site runoff or receiving
waters to gauge performance. Examples
of indicetor parameters that may be
evaluated in order to evaluate the
quality of storm water discharged from
construction sites include TSS,
tuxbidity, settleable solids, and
suspended sediment concentration.
(EPA-approved analytical test methods
for some of thess parameters are Hsted
in 40 CFR pert 136.} In addition,
permitting authorities may also utilize
numerical models to evaluate erosion

and sediment control efficiency and to
evaluate sediment generation and
delivery from construttion sites.
Examples include empirical models
such as the Revised Universal Soil Losg
Eguation {RUSLE] or process-based
models such as SEDCAD and SEDIMOT
a8

{Under Option 2, construction site
owners and operators would be required
to consider the use of a range of erosion
and sediment control BMPs when
preparing SWPPPs for construction
sites. EPA's preferred approach is to
first limit sediment generation and
trangport through the use of affective
site planning and erosion controls, and
secondly control sediment discharges
through the use of effective sediment
controls. In addition, §450.21(c) would
raquire implementation of pollution
prevention practices to prevent
contamination of storm weater runoff
with construction meterials and litter
and debris.

Section 450.21{a) would require that
construction site owners and aoperators
include descriptions of general erosion
and sediment controls and BMPs in
SWPPPs to retain sediment on site {to
the extent practicable}, and to provide
interim and permanent stabilization.
Stabilization measures may include
establishment of temporary or
permanent vegetation, mulching,
geotextiles, sod stabilization, vegetative
buffer strips, and protection of trees and
mature vegetation, This section also
requires the SWPFP tc contain &
schedule indicating when practices will
be implemented. EPA recommends that
all controls be properly selected and
installed in agcordance with sound
sngineering practices and, when
feasible, manufacturer's specifications.

In Option 2, EPA is requiring that
owners and operators implement
sediment conirols for all drainage areas
of 5 or more acres. For drainage areas of
between 5 and 10 acres, smaller
sndiment basing or sediment tzaps shall
be used where attaineble, For drainage
areas of 10 or more acres, sediment
bagins or equivalent control measures
shall be installed where attainable.
Where neither a sediment basin or

8 “Predictiog Soil Brasion by Water: A Guide to
Conservation Planoing with the Revised Universal
Soil Loss Equation (RUSLEL" X.6, Renard, GR.
Foster, G.A, Weesies, I.K, McCaool, end T.C, Yoder.
Uhuited Stetes Department of Agricaiture, 1997

Werner, RO, and P.L Schwads, 1998, “"SENCAD ¢4
for Windows 95 & NT: Design Maenus! and User'’s
Guide.” Civil Software Degign, Ames, 14,

Wilson, BN, BJ. Barfield, AD, Ward, and 1D
Moore. 1084 “A Hydrology and Sedimentology
Watershed Model, Part © Operstions] Format and
Hydrologic Component.” Transactions uf the
Amaricen Soclety of Aghenltural Engineers
27{8R1370~1877,

equivalent control is attainable, silt
fences, vegetative buffer strips or
equivalent sediment controls are
required. Runoff from undisturbed site
areas that ie diverted around disturbed
areas can be ignored when designing
sediment gontrols. Where attainable,
sediment basins shall be designed to
provide storage for a 2 year, 24-hour
storm, or alternatively, 3,600 cubic fest
of storege volume per acre drained. The
bagin sizing is based on the area of the
drainage that will have vegetstion
remmoved and soile disturbed {ie., if the
drainage ares is 15 acres, butonly 13
acres of this area will have vegetation
removed and soils disturbed during the
sourse of the project and the remaining
2 acres will remain vepetated and is
directed around both the disturbed area
and the sediment basin, then the
permanent storage volume can be sized
based on 13 acres), EPA recommends
that sedirnent control outlets be
designed to provide a detention time at
the design capecity of at least £ hours.
In addition, permit anthorities may
require that the basins be designed to
pass larger runoff events safely, and may
require the use of an emergency
spillway, pursuant to state and/or local
authority.

EPA encourages permittess to utilize
improved sediment basin designs that
incorporate features such as baffles and
outiet structures such as rock or fabric
filters surrounding risers, sipboning
outlets, and using surfsce skimmers and
floating weirs. Ths use of these practices
may significantly improve the
performance of sediment basing in
certain cases, In addition, all baging
should be designed by & qualified
engineer and local regulations regarding
impoundment design should be
consulted.

Proposed § 450.21{k) would require
site owners and operators to provide
temporary and/or permanent
stahilization of exposed soil areas on
construction sites, Exposed soil areas
and slopes must be stabilized as soon as
practicable, and in no case more than 14
days after construction activity has
temporarily or permanently ceased on
any portion of the site, Where
construction activity has temporarily
ceased on a portion of the site and earth-
disturbing activiies will be resumed
within 21 days, stabilization is not
requirad on that portion of the site.
Time limits for stabilization may be
extended where compliance is
impractical due to snow cover, frozen
soil, or other factors. Temporary or
permanent erosion control measures
include planting of vegetation, sodding,
mulches, bonded fiber matrices, binders
and tackifisrs, polymers, and rolled
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erogion conirol products. Exceptions are
provided for low rainfall areas and
where stabilization is temporarily
irapracticable.

3. Inspection and Certification
Provisions

Under all thres opticns, permits
would generally specify inspection and/
or other requirements to ensure
compliance. Under Qption 3, these
requirements would coutinue to be
based on $tate and local ESC programs
and the BPJ of the permitting authority.
Both Options 1 and 2 would require a
variety of site erosion and sediment
control inspection and certification
requirements, including inspections
gvery 14 days and a final site inspection
and certification. The provisions in each
option are roughly equivalent, although
each would be codified differently in
the regulations. Under Option 3, any
inspection and certification
requirements would be based on any
applicable State and local ESC programs
and the BPJ of the permitting authority.

In Opton 1, part 122 wcu%d be
amended to add canditions applicable
to storim water parmits for consiruction
activity. Section 122.44(t)(1) would
require a permittee (or designated agent)
te maintain a site log book to track the
implementation of erosion and sediment
conirols and other actions required by
the permit. The analogous provision in
Ogpticn 2 is at §450.21{f}. Any format for
the site log hook could be used, as long
as the specific provisions listed in the
regulation are addressed. EPA plans to
provide guidance on a recommended
format for the site log book at the time
of promulgation if EPA ultimately
promulgates inspection and certification
requirements. EPA solicits comments on
the log book format.

Option 1 would also amend
§122.44{i¥4) to exclude construction
sites subject to ELGs from discharge
monitoring requirements, for the
reasons described in section IX of
today’s document. Permit authorities
would retain discretion to sat
mordtoring requirements for
constraciion site discharges on a case-
by-case basis.

Optlons 1 and 2 would also require
periodic inspection and certification of
various provisions, This is embodied in
proposed § 122,44{t)(2) in Option 1, and
§§ 450.21(f] and (g) under Option 2. The
certification, eithar by the permittee or
designated agent {as gescrihed below)
would be an assurance by the certifying
officig) that the various provigions
concerning BMP design, installation and
mainienance are ocowrting on a regulay
basis in order to assure effectiveness of
the selected erosion and sediment

cantrols. The permittee or designated
agent would not be required to certify as
to the performance of selected contrals,
but rather that the controls were
designed and installed according to the
provisions required in the permit and
that regular maintenance activities are
pecurring, In some States and
municipalities, similar inspection
systems gre already being emploved,
and EPA belisves that these systems
would generaily be in conformance with
Options 1 and 2. The Agency requesis
comment on whether the proposad
inspection requirements are compatible
with existing State and local ESC
ingpecticn systems.

A recormmends that these
inspections be conducted by a Certified
Professional in Erosion and Sediment
Control {CPESC),? licensed Professional
Engineer (PE), or other qualified
professinnal with training in erosion
and sediment control principles and
practices. However, since there will be
a large number of inspections required
to cover gll construction sites natjonally
and there is only a limited number of
certified professionals available, EPA is
not requiring that these inspections be
carried out by a licensed or certified
professional. The individual conducting
the inspections should have adequate
training and a thorough understanding
of the erosion and sadirment control
requirements for the site, as described in
the SWPPP, EPA envisions that in most
cases, and particularly for larger
projects, the Ingpection and reporting
reguirements will be carried out by the
same consulting firm{s} or prime
contractor(s) that provided the initial
site design, engineering deawings,
SWPPP preparation, and construction
supervision for that project. However,
the permittee may make other
arrangemsnts to accomplish the
inspection and reporting requirements,
such as self-inspection and self-
certification.

It is Smportant to note that compliance
with the propesed inspection and
repmting regquirements would be the
responsibility of the permiitee,
Although a subcontractor, consultant or
third-party certification firm may be
employed by the permittee to conduct
the actual ingpactions, any
discrepancies or viplations noted would
be a violation of the site owner or
operator's storm water permit and
corrective measures would be the
responsibility of the permittes, EPA
would not bold subcontractors or

%The CPESC tradning program i3 sponsored by the
International frosion Control Association fatip//
www.isca.om) and the Scil and Water Conservetion
Society (bitp:fAwwwswes.omn ).

consultants who are providing
inspection and certification services to
permitiees Tesponsible for permit
violations. The site lag book would be
the official record of inspection and
meintenance activities, and a copy
should be maintained by the site owner
or opsrator in the event of a change in
the entity providing the inspection
mechanigm (for example, if a developer
changes subcontractors following the
completion of initial grading].

The zite lop is intended to serve
multiple purposes. The first, and most
important, is as a planning tool for the
permittes and a means of tracking
erosion and sedizment control activities,
inchuding maintenance. The second is a
toul for permitting authorities to gauge
gompliance with regulations and to aid
enforcement activities, As such, itisin
the best interest of all parties involved
for the permittes to maintain a copy of
the site log book and other documents
required by the permit {e.g., a SWPPP)
on-gite, and to allow access to this
information by the permitting authority,
Since members of the public may also
have an interest in the compliance
related information decumented in the
site log book, EPA recomumends that a
¢copy be maintained in a public location
fsuch as a library or courthouse), or that
&8 copy be made available to the public
upon request within a reasonable
period.

4, Maintenance

In Opton 2, construction site owners
would be required to remove
accumulated sediment from sediment
traps and ponds when design capacity
has been reduced by 50 percent,

X1, Methodslogy for Estimating Costs

In developing today's proposed rule,
FPA has taken a model approach to
estimating the costs of compliance. o
Costs were estimated that are expectad
to be horne by two distinet entitiea: {1)
Caosts that are expecied to be directly
borne by the construction and
development category for BMP
installation and administrative
functions and the consumers of the
construction projects; {2] costs that are
expected to bs borne by permitting
authorities for implementing the
provisions of today’s proposal. All costs
presented are incrementsl over the costs
already being borne by these entities
due to exdsting Federal, State and Jocal
regulations governing erosion and
sediment control

32 A vost medel identifies varisbles and ness
equitions o estimate costs, The model is used 10
estinmte costs Dofurs and after implementation of
the proposed rals.

F e
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In estimating costs of todey’s propossl
io the C&D category, EPA has
categorized costs as capital costs and
administretive costs. The following
components were included in EFA's
vosting analysis: (1) Capital costs,
including desipn, installation {ircluding
materials and labor), maintenance,
profit and overhead; and {2}
administrative costs, including SWPPP
preparation, inspections, installation
and maintenance certificetion, permit
submission, and records retention. In
developing cost estimates for permit
authorities, EPA estimated
administrative costs to revise general
permits to incorporate the effluent
puidelines requirements.

Using NRI and Census dats, EPA
estimates that the C&D category converts
approximately 2.2 million acres of land
from rural to urban use in the nation
each vear. Thig is basad on NRI data for
the years 1992 and 1687, Although the
use of NRI data is likely to overestimata
the arount of new acreage that is
actually developed (as opposed to just
being included in the new urhan land
use bage}, EPA gtill chose to utilize NRI
data for the following reasons: (1) NRI
data provides a consistent and
comprehensive picture of bread land
wse changes for the United States; (2)
NRI data is presented at the watershed
scale, allowing subssquent evaluation of
environmental {impacts and benefits in a
consistent manner; and (3) NRI data
allows evaluation of recont as well ag
historical land use changes, facilitating
the estimation of trends,

For all of the environmental and
economic assessments prepared for
today's proposal, FPA elscted to use g
single year’s develaped acreage as the
basis for its estimations, and to present
all cost data on an annual hasis. To help
sstahlish what trends exist in new
urbanizing aress, EPA evaluated
published sources to define what an
urbanized area contains in terms of
various land uses, and used these land
uses to apportion annual construction
activity into different industries based
on developed land areas. The Agency
formulated characteristics for four
industries based on Census data: single-
family houging construction, multi-
family housing construction,
manufacturing and industrial building
construction, and commercial and
institutional building construction. A
breakdown of estimated construction
acreage by sector can be found in
Chapter four of the Development
Document,

EPA’s analysis indicates that between
1999 and 2000 there were
approximately 42,000 acres of new
urban road and highway construction in

the 1).8. {(Highway Statistics 1988 and
Highway Statistics 2000, Federal
Highway Administration]. This
constitutes less than 2 percent of the
total new developed acresge in the 1.5,
Becanse new road and highway
construction is such a small percentage
of anmual development acreage, EPA did
not conduct a separate analysis of costs
of the proposed rule for highway, strest,
bridge and tunnel construction. EPA
reciuests comment on this approach, as
well as data on the costs of the proposed
rule for highway, street, hridge, and
tunnel construction and any special
implementation challenges that may be
found by this sector,

A. Costs fo the Canstruction and
Development Category

EPA used a modsel site approach to
develop estimates of costs of the rule to
the C&I category. Using the dataon
development trends within each
industry as e starting point, EPA
estimated a distribution of construction
site sizes for each of the four industries
based on census data and on data
collected during the NPDES Phase I
rulemaking. The Phase I rulemaking
data identify distributions of site sizes
within each industry based on
construction permits issued in 14
urbanizing municipalities. From this
data, EPA was able to develop the
national distribution of construction
activity by sector and size. Detailed
results of this analysis can be found in
Chapter four of the Development
Document,

EPA developed a series of model
eonstruction sites for each of the size
strata and {dentified erosion and
sediment control practices required
under current State CGP baseline
conditions (i.e. compliance with current
NPDES regulations). The Agency
identified costs of these controls using
unit cost references commonly used by
the industry to estimate their
consgtruction costs for bids (RS, Means
{io., Construction Cost Manual, 2000) as
well ag data from the Lterature, EPA
also added costs for design, O&M, as
well as regional cost adjustments, ERPA
then applied O8M costs, design costs,
and profit and overhead, using costs and
frequencies based on standard industry
practice. Administrative costs for
activities such as permit application and
records retention were also estimated.
Following development of regulatory
optiong, EPA estimated the increase in
casts for erosion and sediment controls
due to factors such as increased sizing
(for BMPs such as sediment hasins),
increased frequency of application (such
as temporary seeding and mulching], ag
wel] a¢ increased adminigtrative costs

for factors such as inspection and
SWPPP certification. By comparing
these costs to the haseline costs, EPA
was ahle to estimate the incremental
costs of various regulatory options. (See
Chapter 7 of the Development
Document for a more detailed
discussion of the construction control
model.)

B. Costs to Permit Authorities

EPA identified additional
administrative tosts to pemmit
authorities for incorporating the
proposed requirements into appropriate
general permits. EPA views the permit
authorities (EPA regional offices and
States) as the main implementors of
effluent guidelines and NPDIES
regulations. The Agency expects that
States will integrate the proposed
Tequirements into their respective
erosion and sediment control general
permits. However, many States rely on
1ocal governments and quasi-
governmental agencies (e.g.,
conservation districts} as partners in
implementing their ESC programs, EPA
acknowledges that the administrative
costs it bas sstimated will likely be
shared among a broader range of entities
than just States. (See chapter 7 of the
Development Document for a more
detailed discussion of the
administrative costs to permit
authorities.)

In estimating the total costs to
administer today’s proposed effluent
guidelines requirernents, EPA has built
on its sarlier work related to the Phase
I NPDES storm water Tule {“Eeonomic
Analysis of the Final Fhage II Storm
Water Rule,”” EPA-833-R-05-002,
Octoher 1899) in grder to estimate
incremental costs of effluent guidelines
implementation. EPA has also built on
regulatory program developrment costs
identified in earlier effluent guidelines
{such as the proposed rule for
Coencentrated Animal Fesding
Operations, 66 FR 2960, January 12,
2001} where thay are similar in nature
and scope. In estimating the baseline
administrative costs, EPA has assumed
100 percent implementation of existing
Phage I and I NPDES storm water
ragulations. Applications for permits for
discharges of pollutants associated with
constructon activity disturbing at least
one acte but less than five acres are not
required before March 10, 2003, Hence,
although these permits are not required
under Federal regulations at this time,
they will be when EPA takes final action
on teday’s proposal in 2004,
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XL Economic Impact and Social Cost
Analysis

A. Intreduction

EPA’s Economic Analysis (see
“Supporting Documentation™) describes
the impacts of teday’s proposed rule in
terms of firm closures, employment
losses, and market changes, such as
housing prices. In addition, the report
provides information on the impacts of
the proposal on sales and prices for
residential constructon. The initial
regulatory flexibility analysis (IRFA)
supports EPA’s compliance with the
Regulatory Flexibility Act (RFA), as
amended by the Smail Business
Regulatory Enforcement Fairness Act
{SBREF A}. The report also presents
identified, quantified, and monetized
benefits of the proposal,

Today's docement includes related
sections such as the cost-effectiveness
analysis in section XTI, benefits analysis
in section XVI, and benefit-cost analysis
in section XVII, In their entirety, these
sections comprise the econamic analysis
{referred to collectively as the “C&D
sconurnic analysis”) for the proposed
rule. EPA’s Environmental Assessment
provides the framework for the
monetized benefits analysis. See the
complete set of supporting documents
for additional information on the
environmental impacts, social costs,
economic impact analysis, and benefit
analyses.

The C&D economic analysis, covering
subsectors that disturh land (NAICS 233
and 234}, uses information from, and
builds upon, the NPDES Fhase I rule
sconomic analysis (op.cit.}. In addition
to budlding upon the work completed
for the Phase I rule, the C&D economic
analysis expands the Phage I economic
analysis with, ameng others, an
environmental assessment, economic
achievability analysis, barrier-to-entry
analysis, and benefit-cost analysie. In

addition to CWA requirements, EPA has
followed OMR guidance on the
preparativn of the egonomic analyses for
Federal regulations to comply with
Executive Order 12886, See section
XIX.D of today’s document.

B. Description of Fconomic Activity

The construction sector is & major
component of the United States
economy as measured by the gross
domestic product (GDP), 2 measure of
the domestic output of goods and
services produced in one year by the
U.8, economy. The construction sector
directly contributes about five percent
to the GDIP. Moreover, one indicator of
the economic performance in this
industry, housing starts, is also a
“leading econarnic indicator,” one of
the indicetors of overall economic
performance for the U.8. sconomy.
Severzl other economic indicators that
originate in the C&D industry include
construction spending, new home sales,
and homs ownership,

During most of the 1990s, the
construction sector experienced a
perioed of relative prosperity aloag with
the overall economy. Although eyclical,
the number of housing sterts increased
from about 1.2 million in 1980 to almost
1.6 million in 2000, with annual cycles
during this period. {U.8. Census Bureau,
“Curzent Construction Reports, Series
C20—Housing Starts,” 2000, http//
wiww.cansus. gov/vonst/www), At the
beginning of the 21st century, the
economy has begun to slow relative to
previous highs in the 1990s. The United
States has been affected by global factors
and events, that have led to temporarily
reduced consumer spending, but the
adverse impacts on the construction and
development industry appear modast at
this time. The Federal Reserve money
market policies to keep interest rates
low, particularly mortgage interest rates,

have besn a significant and positive
force in light of the economic factors
impacting the economy, The most
recent data indicates consumer
spending for new homes remasing strong.

For the purposes of today's proposed
rule, the Construction and Development
Category is comprised of industries that
disturh land. The category contains
business establishments 1 that are
involved in building, developing and
general contracting (NAICS 233) as well
as heavy construction {NAICS 234). As
a starting point, Table XU-1 shows the
number of business establishments in
the C&D category in 1992 and 1997,
Qnly a portion of these establishments
would be covered by the proposed
regulation, because some of these
establishrents are house remodelers
and others build on sites with less than
one acre of disturbed land each year,
{The proposed rule would cover projects
one acre or more under Option 1, and
5 acres or more under Uption 2 . See
section IV, Scepe of Propusal, in today's
document.}

Table X0-1 shows a sharp decline in
the number of developers between 1802
and 1997, The decrease in the number
of developers may have been a response
te changes in tax laws and the Financial
Institutions Reform, Recovery, and
Enforcement Act {FIRREA) of 1989
{Public Law 101-73, August 9, 1989}
and the 1993 implementing regulations.
The objective of FIRREA and the
implementing regulations was to correct
events and policies that led to a high
rate of bankruptoies in the thrift
industry in the late 1980s. The
regulations changed lending practices
by financial institutions, requiring a
higher equity position for most projects,
with lower loan-to-value ratios, and
more dooumentation from developers
and builders. (Kone, “Land
Development,” op. cit.)

TABLE XII-1.——NUMBER OF EMPLOYER ESTABLISHMENTS IN CONSTRUCTION AND DEVELOPMENT INDUSTRIES, 1882 AND

1997
1092 1897 Chan
NAICS Industry number number {percent)
233, sxcept 2331 ... | Buillding, developing, and general contracting, except jand 188,407 191,181 1385
development and sub-development,

Land development and sub»davelepmaat 15,338 8,185 — A58

Heavy construglion ... s cemsmsiosmmssum i ess 37,180 42,557 14.5

Special trade t:en!mctmg 14,864 18,771 330

L 2 U 235,788 281817 11.0

s Inciudes NAICS 23593 (Excavation contragtors) ard 23594 {Wrecking and demulition goniractors).
Sources: 1982 and 1887 Census of Construction; Economic Analysis,

12 Tha Census Bureau uses the tarm
“establishment” to mean a place of business.

“Empioyer establishment™ means an esteblishment
with employess,


www.census.govlconstlwww

Federal Registes . Vol 67, No. 121/Monday, June 24, 20u.? Proposed Rules

42667

Building upon Table XII-1, Table XTI-
2 shows the number of establishments
that could potentially be covered under
the C&D E!‘Gpﬁsﬁd regulation. From the
total of about 262,000 establishments in
1887, EPA subtractad about 62,400
establishments that are engaged in home
remodeling, and would not be subject to
the proposed regulations. This estimate
is based upon a study by the Harvard
University Joint Center for Housing
Studies {“Remodsling Homes for
Changing Households,” 2001}, The
slimination of remodelers is based on
the fact that remodeling and renovation
activities generally disturb less than cne
acre of land, if any st all.

EPA also deducted 50,861
establishments that build one to four
houses. Given an average lot size of
ahout 0.3 acres per houge, EPA agsumes
that a builder that builds between one
and four houses per yeer is unlikely to
dizsturb one acre or more in a given year.
The estimate of the number of
establishments building one to four
houses was based upon a study and
report by the Census Burean
{*Construction Sector Special Study

TABLE XH-2.—NUMBER OF ESTABLISHMENTS C

Housing Starts Statistics,” op.cit.), Some
of the sites built upon by these
establishments would be covered by
NPDES storm water permits if they are
located within a “common plan of
development” (i.e., & subdivision} that
is at or above the regulatory thresheld.
(This threshold is currently 5 acres
under the Phase I rule, and will become
1 acre under the Phase I rule in 2003.)
However, the Agenay doss 1ot have
information on the amount of houses
that are built within subdivizions, rather
than on discrete lots, by these
establishments. EPA requests comment
on its methodelogy for removing
remodelers and firms that do not disturb
more than one acre of land from the
gnalysis.

Based upon these adjustinents of the
total number of establishments, EPA
believes that about 150,000
establishments would be coversd under
Option 1. Although it ig likely that
fewer establishments would be covered
under Optien 2, EPA has not made
adjfustments to account for
establishments that 4o not disturb more
than five acres. The population of

establishments that would be covered
after the adjustments thet EPA has made
may also include subcontractors, Many,
if not most of these establishments also
would not be covered by the proposed
rule, because they do not disturb lend.
However, the Agency has ingufficient
data to maks any further adjustments to
the population of developers and
builders covered by the proposal. For
example, no adiustments have heen
made to account for establishunents in
the non-residentisl construction or
heavy construction industries that may
disturb less than one acre of land, EPA
solicits comment on the Agency’s
estimate of the number of
establishments that would be coverad
under the proposal. For peneral
discussion, EPA will refer to the
180,000 establishments as the coversd
population. As estimated from the data
sources available, the actusl estimate ig
148,556 establishments. EPA requests
comment and any other information
availahle about the potentially covered
population.

OVERED BY THE CONSTRUCTION AND DEVELOPMENT PROPOSED

REGQULATIONS
Establishments
NAICS Industry sector
Number P Qi%?gf of
{.and developmant and subBdiviSion ............coiin s e 8,188 55
Single-farmily restdential building construction ... 31,815 213
Mult-family residential building construction ... 1,718 1.1
Nonresidential construction 44 710 301
Heavy conSIUCHoN st s e s s 42 857 287
Special trade contracting .......... 18,771 133
TOAD . oeoices o cceeec e ccscnvvssvsas | svarsrsnssenesess resos Sopaseses onpusessases sbnassaasesans ann s s S9an s s AkaRn e s eAs e me s caanens cxsmnns anzzanees 148,556 1000

Source: Economic Analysis.

C. Method for Estimating BEeonomic
Impacts

EPA has conducted economic impact
analyses to determine the economic
schisvability of each of the three co-
proposed options, An important
meathodology used in the economic
brmpact analysis is an assessment of how
incremental costs would be shared by
devalopers and home huilders, home
buyers, and society. This method is
called “cost pass-through" analysis or
CPT analysis. Details of this method
may be found in Chapter 4 of the
Economic Analysis.

The economic analysis for the C&D
proposal alzo uses ancther method
called partial equilibrium analysis that
builds upon analytical models of the
marketplace. These models are used to
estimate the chenges in market

equilibrium that could ccour as result of
the proposed regulations. In theory,
incremental compliance costs could
shift the market supply curve, lowering
the supply of construction projects in
the market place. This would increase
the market price and lower the quantity
of output, i.e., constructicn projects. If
the demarnd schedule remains
unchanged, the new market equilibriwm
would regult in higher costs for housing
and lower quantity of output. The
market analysis is an important
methodelopy for estimating the impacts
of the provision proposed in today’s
document, The economic analysis also
reflects cormments in the October 2001
final report from the Small Business
Advacacy Review [SBAR] Pansl
submitted to the EPA Administrator as
part of the requirements under SBREFA.

EPA is making this report available
along with today’s C&D effluent
guidelines proposal.

For the technology-based construction
and development effluent puidelines,
EPA. is required under Title Il of the
Clean Water Act to make a
determinatior about the available
technologies for BPT, BCT, BAT, and
NEPS. EPA is required by the Actto
ensure that technologies selected as the
basis for BAT are economically
achisvable. EPA uses a different
economic test for NSPS, a “barrier to
entry” test, This test is typically applied
10 new sources or projects 1o determing
if the proposed regulation could pose a
barrier to entry in terms of starting a
new project or business. The Agency
typically uses a methodology that
analyzes the incrementsal compHlance
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costs of the rule in comparison to the
total assets required {o start 8 new
praject or business. If these costs are
excessive, then a barrier to entry could
be a problem for entreprenenrs
considering new business opportunities
in the C&D category.

EPA used several broad cost
components to estimate the compliance
costs in an enginearing cost model {see
the Technical Development Support
Document); “hard” compliance costs
and “soft” vompliance costs. Hard costs
are the incremental construction costs
for controls such as sediment basins.
Soft compliance costs are the
incremental costs for planning, design,
permits, and engineering and legal
services, Detailed information on the
compliance costs is provided in the
Development Document.

EPA egtimated the incremental
eompliance costs for the BMPs using an
engineering cost model that takes
account cost factors such as labor rates
and material costs. In most of the
seomomic analyses described below,
however, EPA has used weighted
average national costs obtained by
multiplying the regionalized costs by
the share of toted projects estimated to
take place within each repion of the
country.

EPA estimated both the incremental
compliance costs and the economia
impacts of each proposed regulatory
option at the project, establishment,
firm, and industry (national} level, The
seonornic impact analysis considered
impacts on both the firms in the C&D
industry, and on consumers who
purchase the homes, snd buy or rent
industrial buildings and cormercial
and office space. In the case of public
works projects, such as roads, schools,
and Libraries, the economic impacts
would accrue to the final consumers,
who, in mest circumstances, are the
taxpayiog residents of the community,
The sections below describe each
modeling effort in turn. Detailed
information on the data, models,
methods, and results of the economic
impact analyses are available in the
Economic Analysis.

1, Model Project Analysis

EPA sstimated project-level costs and
impacts for a series of modsl projects.
The maodels sstablish the bageline
economic and financial conditicns for
model projects and assess the
signtficance of the change in cash flow
that results from the incremental
vompliance costs. EPA used the model
project analysis to indicate whether
typical projects affected by the proposed
regulations would be vulnerable to
abandonment or closure. The Agency

developed model projects for four
industries: single family residential;
muiti-famnily residential; commercial &
institutional building; and
manufacturing & industrial building,
The modsls alss included various
gonstruction preject site sizes: 1, 3, 7.5,
25, 70, and 200 acres. In totul, EPA
developed 24 different model projects (¢
types of development or land uses,
ruttiplied by 6 project sizes) and used
thesa models to assess the impacts of
the proposed regulations at the project
level.

Each model profect is assumed to be
undertaken in its entirety by a single
entity acting as both developer and
builder, EPA recognizes that in practice
there may be several parties with a
financial investment and role iu a
particular land development and
construction project. For example, on
some projects a developer may acquirs
the land, conduct the initial engineering
and site assessments, and obtain the
necessary approvals, The land may then
be sold to another developer or builder
who will undertake the actual
gonstruction work. Projects are also
frequently undertaken by a consortium
of firms or individuals, through various
types of limited liability partnerships
(LLP). While it is important to
acknowledge this variation, for
medeling purposes EPA has simplified
this aspect and assumed only a single
entity is involved from beginning to
end, referred to below as a *developer-
builder.”” HEPA requests comment about
this economic modeling approach.

The model projects reflect the range of
development type and project scals seen
in actual industry practice. The model
project characteristics were developed
from the statistical data described in
section V of teday’s document,
information distilled from academic
literature and industry publications, and
information provided to FPA in
mestings with industry representatives.
The mode) projects account for all of the
steps in a typical land development
project.

Although EPA has developed regional
compliance costs, there ware
ingufficient date available to develop
maodel projects reflective of specific
geographit zones or real estate markets.
For this resson, EPA applied weighted
average national cosis to these models,
The Agency obtained some of the model
project parameters from home builders
and developers in the mid-west region,
so to some extent the model projects
may be more reflective of conditions in
this peneral market area,

Land development and construction
typically occurs in a series of stages or
phases. The model projects devaloped

by EPA incorporate assumptions
conceraing the costs and revenues
incurred at each stage. EPA has modeled
all of thael projects to reflect three

rincipal development stages:
P {1) Emd ccquzgiﬁon. Ttﬁg starting
point is usually acquisition of a parcel
of land deemed suitable for the natuze
and scale of development envisioned.
The developer-builder puts together the
necessary financing to purchase the
parcel. When lenders ave involved, they
may require certain documentation,
such as financial statements, tax returns,
appraisals, proof of the developer's
ability to obtain necessary zoning,
evaluations of project location,
assassments of the capecity of existing
infrastructure, lettars of intent from city/
town to install infrastructure,
envirpnmental spprovals, eto. To satisfy
these needs, the developer may incur
zt;sts associated with compiling these

ta.

{2} Land development. The developer-
builder obtains all necessary site
approvals and prepares the site for the
vonstruction phase of the project. Costs
incurred during this stage are divided
ameng “‘soft” costs for architectural and
engineering services, legal work,
permits, feas, and testing, and “hard”
costs such as land clearing, installing
ytilities and roads, and preparing
feundations or pads. The result of this
phase is a legally subdivided parcel
with finished lots ready for
construction,

(3) Construction. The developer-
builder undertakes the actual
congtruction of the housing units. 4
substantial portion of this work may be
subcontracted out to specialty
subcontractors (foundation, fraroing,
roofing, plumbing, electrical, painting,
ele.). Marketing a development
generally begins prior to the start of this
phase, kence the developer-builder may
also Incur some marketing costs at this
time, Housing units may come under
agreement at any time prior to, during,
or after completion of construction.
Marketing costs are part of the baseline
costs, EPA determined that no
incremental marketing costs would be
im&ose hy tadag’s proposed rule,

A developed estimates of the
project-specific costs and revenues at
each stage of project development in the
baseline scenario. The resultis a cash
flow analysis of the costs and revenues
associated with the project. The general
approach used in establishing the
baseline scenario is to assume normal
returns on invested capital and normal
operating profit marging to arrive nt the
sales price for the final product {for
example, completed new single-family
homes in a residential development].
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EPA analyzed the impact of today's
proposed rule by adding in the
regulatary costs at the appropriate stage
of the project life cycle. The regulatory
cost impacts on the model projects were
analyzed under two alternative
assumptions concerning cost pass-
through. In the first scenario, EFA
assurned that the developer-builder can
pass through all of the incremental
compliance costs associated with
meeting the proposed regulations to the
final customer (e.g., the new home
huyer, consumers of public
trangportation services). Under this
scenario, all costs are assumed to be
borne by the customer in the form of
higher prices for completed
censtruction, In the second approach,
EPA assumed that the builder-teveloper
cen not pass through cost increases to
the buyer and therefore realizes &
reduced profit on the project. In general,
EPA believes that builders do pass
through regulatory costs to customers,
and this is supported by the academic
literature and industry publications.
The analysis simuliates the results under
two extremes in which consumers or
industry absorb all of the cost impacts.

EP A potes that under certain
conditions developers might also
attemnpt to pass regulatory costs back to
land sellers, For example, in a
depressed market huilders may argue
successfully that a regulatory cost
increass would meke a particular
project unprofitable unless the land
costs can be reduced. If the land seller
is convinced that a residential
subdivision project would not proceed,
they may be willing to accept a lower
price for raw land. The ability of
developers to pass such costs back
would likely depend on the
sophistication of the land owner, their
axperience in land development
projects, knowledge of the local resl
estate market, and, in particular, their
understanding of the regulations and
their likely cost. While evidence of cost
pass-back to land owners exists for fixed
and readily identifiable regulatory costs
such as development ixopact fees, it is
unclear whether a builder’s claim that
costs would be higher due to
construction site control regulations
would induce land owners to make
concessions, EPA reguests comment on
the likely success of developers
atternpiing to pass regulstory costs for
incrempental storm water controls back
to land owners.

2. Model Firm Analysis

EPA aualyzed the impacts of the
regulations at the level of the firm by
building financial models of
representative construction firms. The

models for residential construction
firms are based on data from the special
Census teport on the homebuilding
industry, This source provides the
average value of construction, average
employment, and average number of
housing staxts for firms in various
housing start classes. Within sach
housing starts size class, EPA
vonstructed balance sheets and income
staternents by scaling published Dun
and Bradstreet [D&B] data presented for
“medien’ firms {*19992000 Industry
Norms and Key Business Ratios,” Dun
and Bradstrest, 2000).12 The hasic
approach was to calculate the ratio of
key components of the balance sheet
and income statement to net sales, and
then scale the value of these
components ta the size of the model
firm. For the comrmercial and industrial
building construction industries, EPA
scaled the balance sheet and income
statement elements according to
differences between incomes for these
&0 industries reported by the Census
Bureau and median incomes reported
among firms sampled by D&B. EPA
analyzed one model firm for these
industries since comparable data by
gtarts size class were not available,

To determine the annual compliance
costs incurred by model residential
construction Hrms, EPA converted the
costs per acre to costs per housing start
using estimates of the average ot size
for new home construction, and then
multiplied these costs by the number of
housing units started. EPA was then
able to assess the impact of the annual
compliance costs on key business ratios
and other financial indicators.
Specifically, EPA examined impacts on
the following measures: {1} the Grosg
Profit, {2} Current Ratio, {3) Debt to
Equity Ratio, and {4 Return on Net
Worth. Industry publications cite these
financial raiios as particularly relevant
to the construction industry (Kone,
“Land Development,” op.cit.; M.
Benshoof, “An Inside Look at Builders”
Books," Housing Economics, National
Association of Home Builders,
Washingion, DC, 2001]. Two of the
ratios examined are based on operating
income (gross profit, return on net
worth], and two are based on the
balance sheet staternent [current ratio,
debt to equity). The impacts of the
compliance costs were examined by
calculating the values of each ratio with
and without the compliance costs. For
this analysis, EPA assumed zero cost
pass-through, which is a worst-case
scenario in terms of descrihing the

2 The D&R dete are based on e sample of Srms
with response ratics that are greater for larger Soms
than for small firms.

potential economic impscts on this
industry.

To determine the ansual compliance
costs incurred by commercial and
industrial eonstruction firms, EPA first
divided the total estimated number of
construction starts by the number of
sslablishments to obtain the average
number of starts per establishment, To
estimate the average number of acres per
start, the Agsncy reviewed industry cost
data (R.8. Means, 2000. “Building
Construction Cost Data, $8th Annual
Edition,” Kingston, MA)} for
representative projects. EPA estimated
an average of three acres per start, and
then used this average to calculate the
average number of acres developed per
astablishment. The number of acres
developed per establishment was then
multiplisd by the regulatory costs per
acre to obtain the annual regulatory
costs incurred per establishment. As
noted above, EPA examined the impact
of these costs by examining changes in
financial ratios for the median-sized
firm. To do this, EPA scaled the
financial deta for the median firm
drawn from the D&B data to the Census
madian firm, using the median income
frenn each soures as the scaling facter,
EPA requests comument on the extent to
which basing the analysis on the
median-sized firm will appropriately
;a;glwm impacts on smaller or larger

s.

3. Housing Market Impacts

EPA also developed models to agsess
the potential impacts of the regulations
on the national honsing market. To
anslyze the impacts of compliance costs
on housing affordability, EPA estimated
the level of income that would be
necessary to purchase the average
priced new home without the proposed
regulation, and the change in income
needed to purchase the average priced
new home under each of the proposed
regulatory options. The Agency then
used income distribution data to
estimate the change in the number of
households that would qualify to
purchase the average priced new home
under each of the regulatory options. In
this way, EPA was able to determine the
number of households that may he
priced out of the new housing market,
assuming that all prospective buyers
were targeting the averaged priced new
home, The results of this analysis may
be found in the Economic Analysis,

4. Tmipacts on the National Economy

The market model generates an
estimate of the change in the total value
of construction produced by the
industry, i.e., industry ouiput. Two
sifects of the regulation are acting on the
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market value of construction output.
First, the cost of construction increases,
leading to a price rise and an increase
in market value of final projects.
Second, the quantity of houses sold is
reduced because of the higher price due
to compliance costs. The net effect on
market value may be either positive or
negative, depending on whether the
elasticity of demand for housing is less
than or greater than 1. There are also
secondary impacts in other markets,
vaused by the shift in consumer
spending, necessitated by the increased
housing costs, from other goods to
housing,

As these changes pass through the
economy, they generate shifts in
production end employment. The U.S,
Department of Commerce uses input-
output techniques to derive
“multipliers” which indicate, fora
given change in one industry’s output,
how output and employment in the

whole U.3. econamy will respond. EPA
has applied the multipiiers from the
Regional Input-Chatput Modsling
System, version 2 (RIMS 1I] to the
change in output estimated from the
market model to estimate the impacts on
national output and employment.

D, Results
1. Firm-Level Impacts

EPA has estimated the economic
impacts of the proposal at the firm level
by estimating the number of firm
closures, the number of lost jobs, and
the decrease in firms’ profits. The
sconomic impact analysis at the firm
level agsumes that none of the
incremental costs would be passed
through to the final conswmer, i.e, zero
cost pass-through. The Agency used this
asswmption for the sconomic impact
smalysis, because it presents the worst-
case scenario (1., the Jargest impacts to

the firm). However, EPA’s review of the
academic literature and its discussions
with industry officials indicate that
most, if not all costs, are passed through
to the final consumer and are not
absorbed by firms in the indusiry.

The firm is the responsible entity for
the installation of ESC BMPs and is the
entity responsible for managing
financial and economic inforration,
Moraover, the firm is responsibie for
maintaining and monitoring financial
accounts. For the C&D category, most of
the business establishments, as defined
by the Census Bureay, are firms. A small
number of establishments are entities
within a larger firm. A siall percentage
of firms have multiple establishments
and some firms ere regional or national
in scope.

Table XII--3 presents one economic
indicator, firm closures, by regulatory
options and by industry (e.g., Multi-
family Residential},

TABLE Xli-3.—FiRM CLOSURES BY INDUSTRY FOR THE REGULATORY OPTIONS: ZERO COST PASS-THROLGH ASSUMPTION

{Number of firms, percent of fotal finns}

Singie-Family | Multi-family res- | Commergial Manufacturing
Option Residental idential and institutionad |  and industrial
{#/%%) (8%} (W%} (#/%}
1. Seikinspection, cartification, 1 acre or more . o 4/0.01 1/0.02 110.03 2/0.03
2. Cadification, self—unspecuc;n, certrﬁeation, 5 acres cr more 1310.02 S0.07 43/0.11 7/0.08
3. NB fQUIBHON oo e e e e 00 a0 00 oo

Sourca: Economic Analysis,

EPA alzo estimated the number of potential jobs that could be lost as a result of the proposal. Teble X4 provides
the number of potential job losses by option and by industry.

TapLE X4, JoB LOSSES 8Y INDUSTRY FOR THE REGULATORY OPTIONS: ZERO COST PASS-THROUGH ASSUMPTION
[Number of jobs, percent of jobs]

Single-Family Muiti-Farn! l Commarcial Manufacturin
Oplion Residential Fesident! | and Institutionai | and Indushial
(#55) {#/%;) {#9%) (#7%)
1. Self-inspection, cerification; 1 acra or more . 34/0.04 124003 182/0.03 43/0.03
2, Ceoglficafion, se f«mspec{ten ca!tiﬁcatzon, 5 acres ar mcre 145/0.04 610,17 804/0.11 133/0.09
B NO regUIBLON .o cenrcrscnn o sm s s oo o o 0/0 o0

Souree: Economic Analysis.

EPA also estimated potential decreases in firms’ profits. These results are presented in Table XII-5 by regulatory
options and by industry. The potential changes in profits are in the range of a decrease in profits of one percent

or less
TagLe Xll-5.—CHANGES IN PROFITS BY INDUSTRY FOR THE REGULATORY OPTIONS: ZERO COST PASS-THAQUGH
ASSUMPTION
[Pereant of profits]
. Single tamily Muiti-farnily Commercigl Industrial
Option (%) (%) (%) (%)
1. Selfinspsction, certification; 1 acre or moe . - £2.23 031 017 014
2. Codification, selfménspecticn, c:amfecanen, 5 ms cr mcre -0.52 ~0.98 -0.40 -0.32
3. MO FRGUBHON et vscovr et msmr et sy s tensns e conre dannn s aikenans s Emmmeee 4408 g o 0 iy

Bource: Economic Analysis.
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For additional information on EPA’s
analysig of the change in financial
position, see Chapters 4 and 5 of the
Economic Analysis for the methodology
and enalysis on estimating firm-level
impacts.

2. Impacts on Governments

EPA has analyzed the impacts of
today’s proposed rule on government
entities. This gnalysis includes both the
tost to governments for compliance &t
government-owned construction project
sites {construcHon-related) and
government costs associzted with
implementation of storm water
programs (administration costs), For
construcHon-related costs EPA assumed
that 100 percent of the incremental
compliance costs that contractors incur
at government-owned construction sites
are passed through to the government.
Under this assumnption EPA estimates
the following impacts:

* Under Option 1, EPA estimates that
State and local governments would
incur about $12 million in annual costs
and the private sector would incur
ghout $114 million in annual costs. Of
the $12 million in annual costs to State
and local governments, about 32 million
would be incurred by small government
entities, less than 56,000 population,
and about 310 million annually weuld
be incurred by large government
entities, greater than 50,000 population.

¢ Under Option 2, about $50 million
of annual incremental costs would
acerue to State and local governments.

» Of the 350 million in costs accruing
to State and local government agencies,
about $5 million per year would be
incurred by small government agencies,
communities with less than 50,000
population, and about $45 million
would accrue fo large communities,
those with more than 50,000
population.

A subsidy or other complementary
financing of these projects with Federal
or State grants or revolving funds could
reduce the direct impact on local

ayers.

or administration costs, the analysis
is baged upon two elements for
construction storm water programs: {1)
incremental costs to establish or modify
programs, and {2} incremenial costs to
implement the proposed optons. Table
X6 provides information on the costs
to establish or modify construction
storm water programs. The program
elements to establish the proposed
options may include, among other
program needs, those needed to revise
State general permits, In addition, the
States, and to some extent local
governments, may need to provide basic
program administration, education,

public hearings, and public notifications
as appropriate, Thege incremental
program elements may be in place and
may not he needed by all States or local
governments,

TABLE X8 ~ANNUALIZED ONE-TIME
INCREMENTAL COSTS TO STATE AND
LOCAL GOVERNMENTS FOR EsTab-
LISHING OR MODIFYING CTONSTRUC-
TION STORM WATER MANAGEMENT
PROGRAMS

Total
FPragram siement {year 2000 &
miliign}
General permit development ¢.30
Program adminisiaiion ... .15
Edueation and inforaation
GISIDUBON ..o menrvrrnnanin 0.01
Public hearifgs ... 007
Quarterly public notification .. 5,80
TOMBl 1ovirversreminnencsvremennni 633

The detailed analysis is available in
its entirety in the Economic Analysis,

3, Comrrunity-Level Impacts

EPA has estimzated community-level
impacts based upon the incremental
costs of the proposal st the household
lavel. The househeld impacts are those
that would affect local communities in
terms of the costs of housing. EPA’s
analysis consgiders the impacts on the
price of housing based on the increase/
decrease in the average price per house,
Table XII-7 shows the change by
selected option in the price per house.

TABLE X7 ~CHANGE IN HOUSING
Prices FOR SELECTED OPTIONS

{104 Percent cost pass-through)]

Average price
. increase per
Option house
{year 2000 §}
1. Seftinspection, certi-
cation; 1 &Cre oFf more ..., 18
2. Codification, self<nspee-
tion, cerification; 5 acres
OF MO v ceceeee e ceemeenens 97
3. No regulalion .. it}

Source: Economic Analysis.

The price increase per house that mey
be attributable to the proposal compared
to the average price of 8 new house in
the U.5., carrenily about $250,900, is
very small. For these costs, the average
monthly mortgage payment would
ingrease by less than $5.00 per month.

4. Foreign Trade Impacts

Ag part of its economic analysis, EPA
hasg evaluated the potential for changes
in U.8, trade (imports, exports) of

consuction and development related
goods and services. A significant
component of the U.S. construction and
development category operates
internationally, and, in eddition,
nurnerous foreign firms that participate
in this category also operate in the 1.8,
EPA judged that the potentlal for U8,
construction and development firms to
be differentially affected by the
proposed rule is negligible, The
proposed rule will be implemented at
the project level, not the firm level, and
will affect projects within the U.5. only.
All firms undertaking such projects,
domestic or foreign, will be subject to
the proposed rule. 11.8. firms doing
business outside the U.5. will not be
differentially affected compared to
forslgn firms, nor will foreign firms
doing business in the U.8,

‘The proposed rule could theoretically
stimulate or depress demand for some
construction-related goods. To the
extent that the proposed rule acts to
depreas the overall construction market,
demsnd for conventional construction-
related products may decline, This
decline may be offset by purchase of
goods and services related to erosion
snd sediment control. Overall, EPA does
not enticipate that any shifts in demand
for such goods and services resulting
from the proposal would have a
gignificant implication for U.8, and
foreign trade.

5. Impacts on New Facilities

EPA has conducted an analysis to
assess the impacts on new firms that
choose to enter the C&D category. This
analysis uses a method called “barrier to
entry” analysis. EPA examined the ratic
of compliance costs to current and total
assets to determine if new market
entrants could find it more difficult to
obtain construction loans to start a
project then would existing firms, The
Egonomic Analysis provides more
complete information on the barrier to
enfry analysis. As discussed in more
defail in the Economic Analysis, this
methodology is conservative, because it
doesn’t account for the fact that a firm
would typically be expected to finance
20 percent of the incremental
cormpliance costs from their own
financial resource to obtain the loan-—
not the full amount as assumed here. In
addition, existing firms would more
than likely need to meet the same
requirement, and therefore would not
cbtain a competitive advantage over
aew entrants.

From the barrier to entry analysis,
annwal incremental compliance oosts
under Option 2 would comprise a
meximum of Q.82 percent of the current
assets for the Multi-Family Residential



42672

Federal Register. vol. 67, No. 121/Monday. June 24, EOUaIfPIGPOSSd Rules

Bailding Industry. For the Commercial
and Institutional Building and
Manufacturing and Industriel Building
Industries, incremental compliance
costs comprise less than 0.5 percent of
current assets, For the Single Family
Housing Industry, incremental costs
comprise less than 0.2 percent of
current assets. These costs are small as
a percent of current assets. EPA believes
that thess costs pose 20 significant
harrier to entry for potentisl businesses
and proiscts,

6. Social Costs

EPA's analysis of social costs for
Option 2 contains four costs
compoenents: {1) installation, design,

and permitting costs; (2) O&M costs; (3)
government costs; and (2] deadweight
loss. When surmmed, these four cost
categories comprise the total social costs
for each option.

For Option 2 fcodify CGP, self-
inspection, certification, 5 acres or
more), the total social costs of the
proposal arg sbout $505 million
annually {year 2000 8}. EPA has
zonducted a social cost analysis for sach
option. The Economic Analysis
provides the complete social cost
analysis for the proposed regulation,

7. Small Business Impacts

Section XIX.C of today’s document
provides EPA's SBREFA analysis. For

purposes of assessing the sconemic
impacts of today’s rule on small entitles,
“grnall entity” is defined by SBA size
standards for small businesses and RFA
default definitions for smali
governmental jurisdictions. The small
entities regulated by this proposed rule
are szl land developers, small
residential construction firms, small
comrnercial, institutional, industrial and
manufacturing building firms, and small
heavy construction firms.

Table XI1-8 shows the impacts of the
proposal using the one percent and
thrae percent revenue tests, a method
used by EPA to stimate the impacts on
smal] businesses. The table presents the
results for the proposed options.

TapLk XH-8.—SmaLt BUSINESS ANALYSIS FOR REGULATORY OPTIONS, 1% AND 3% REVENUE TESTS, ASSUME ZERO

COST PASS-THROUGH

1% Revenue test 3% Fevenue test
Cption Number of  Percentof small | Numbero! | Percent of smaf
small firns firms smail firms tirms

Seif-ingpection and cenification; 1 acre or more | 126 <0301 42 <001
Codify CGP, salf inspectm certfication; 5 acres or more . 428 0.07 140 <0
No regulalion ... - 0 0| o 0

Sopres: Economic ﬁfialysz&
XIII. Cost-Effectiveness Analysis pmpose& options (including the *no substantial degree during land

EPA has conducted a cost- change” option)}, would sigonificantly disturbange.

reasonablensss analysis that indicates
that the cost of this proposal for option
2 is about $0.01 per pound for TSS. EPA
customarily performs a cost-
sffectiveness (C-E) analysis using toxdc-
pound equivalents, The pollutant
removal calculations in foday's
propased rule are all based on TS8, 2
conventional pollutant, The Agency
does not have a methodology for
converting TSS to toxde pound
equivalents for a C-E analysis.

XIV. Non-Water Quality Environmental
Impacts

Under sections 304{b) and 306 of the
CWA, EPA s to consider the “non water
quality” environmental irmpacts when
setting effluent limitation guidelines
and standards. FPA used varfous
methods to estimate the NWQI for each
of the options considered for today’s
proposed mle. Far the purposes of
today’s proposal, the Agency interprets
the term “non water quality” impacts to
mean epvironmental impacts other than
those related to surface water quality,
and therefore is including groundwater
impacts in this section,

A. Air Pollution

EPA sstimates that today’s proposed
rile would have no measurable effect on
alr pollution because nons of the

alter the use of heavy aquipment at
constmation sites, nor the manmner in
which construction sites are prepared.
Accordingly, the levels of exhaust
emnissions from diesel-powered heavy
construction equipment and fugitive
dust emissions generated by
construction activities would not
change substantially from current
conditions,

B. Solid Woste

Generation of solid waste would not
be substantially affected regardliess of
the option selected becanse the majority
of solid waste generated at construction
activities derives from wastage of
materials brought onto and used at
construction sites. Likewlise, for
redevelopment projects, the amount of
solid waste generated, while greater
than the amounts generated al new
developmente, would not vary
regardless of the option selected
{facluding the “no change” option).

C. Energy Usage

The consumption of energy 8s a result
of today’s proposed rule is not expecied
to be measurably affected regardless of
the option selected because the
operations that currently consume
energy (both divect fossil fuel use and
slectricity} will not be changing to any

D, By-Products From BMPs

EPA projects that by-products from
BMPs used during the construction
phase as a result of today's ruls would
not subgtantially change the pollutant
types or quaniities generated, Pollutant
sources during the construction phase
are primarily characterized by sediment
from the in-place soils {frapping and
uitimate removal or repositioning on the
site), warious constituents in excess
concrete slurry and wash water {these
include high pH and solids, such as
sand and the fine particulate matter that
comprise cement), and the possible
residual effects from soil amendments
such as polyacrylamide (PAM;.

XV. Environmental Assessment

A. Introduction

In jts Envirgnmental Assessment (see
“Supporting Docomentation™), EPA
evaluated environmental impacts
associzted with the discharge of storm
water from construction activities.
Construction and land development
activities can genergte a broad range of
environmental impacts by infroducing
new sources of contamination and by
altering the physical characteristics of
the affected land area. In particular,
these activities can result in both short-
and long-term adverse impacts to
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surface water quality in streams, rivers,
and lakes within the affected wetershed
by increasing the loads of varions
pellutants in receiving water bodies,
including sediments, metals,
polynuclear-aromatic hydrocarhons
(PAHs), oil, grease, pathogens, and
nutrients. Groundwater can also be
adversely affected through diminished
recharge capacity. Other potential
impacts may include the physical
alteration of existing streams and rivers
due to excessive flow and velocity of
storm water runioff. The 1998 Nationa!
Water Quality Inventory identifies
siltation as one of the leading pollutants
coniributing to impairments in assessed
strearm miles, and lists weban runof and
hydrolegic modification as two of the
leading sources of impairments,

Sediment is an important and
ubiquitous constituent in urban storm
water runoff. Surface runoff and
raindrops detach goil from the land
surface, and thig often resulis in
sediment transport into streams.
Sediment can be divided into three
distinct subgroups: turbidity, suspended
solids, and dissolved solids. Total
suspended solids (T58) are 2 measure of
the suspended material in water, The
measurement of TSS in wrban storm:
water allows for estimation of sediment
transport, which can have significant
effects lecally and in dewnstream
receiving waters, Turbidity is a function
of the suspended solids and is a
measure of the ability of light to
penetrate the water, Turbidity can
exhibit control over biologicel
functions, such ag the ability of
submerged aguatic vegetation to receive
light and the ability of fish to breathe
dissolved oxygen through their gills.
Totnl dissolved golids are a measure of
the dissolved copstituents in water and
are a primary indication of the purity of
drinking water.

Using total suspended solids (TSS) as
an indicator pollutaut, EPA quantified
the impacts of construction site storm
water discharges on water quality, As
detailed in the economic assessiment
and described in section X1 of today’s
document, economic benefits wers
estimated to the extent reductions in
water quality impacts could be
attributed to implementation of the
proposed rule.

B, Methodology for Estimating
Environmental Impacts and Pollutant
AReductions

For purposes of the environmental
assessnent, EPA is using the term
“impact” broadly to refer to negative
conditions related to elevated
concentrations of pollutants, physical
destruction of habitat by sxcessive

flows, elevation of water temperature,
and loss of fish spawning access due to
new road crossings.

The Agency was able to assess only a
subzet of all of the potential
environmental impacts of storm water
discharges from construction sites,
Construction activities generate initial
snvironmental irmpacts on each acre of
land as the Jand is converted from an
undeveloped state (e.g., forest or rural
fand) to a developed condition. In
addition, environmental impacts
continue long afier construction
activities are completed because
developed lands are perranently and
hydrologicelly altered from their pre-
developed state. Hydrologic changes
resuit from alterations in storm water
discharge patterns and characterigtics
that can lead to ongoing environmental
damages.

In its analysis of the options
contained in this proposal, EFA only
considered the benefits that result from
reductions in sediment discharges that
ocour while land is disturhed due to
implementaiion of erosion and sediment
controls and conducting site Inspections
and certifications, The Agency limited
its an;}ggis to this category of impacts
primarily because some environmental
impacts are difficult {o correlate with a
specific industry activity and/or assess
on a national basis due to the wide
variety of pollutants and sources of
impairment present in a water body.
The technical tools and analyiical
approaches available simply do not lend
themselves to isolating imypacts
atiributable to this industry from other
SOUrCes,

For this analysis, BPA Brst analyzed
toadings that would occur nationrwide
in the absence of any erosion and
sediment coniral requirements. EPA
built on an earlier analysis developed
for the Phase X rulemaking and
described in the Phase I economic
analysis (op. cit.}. This analysis
estimated sediment discharged from 2
variety of “model construction sites”
incorporating various site characteristics
{3 soil erodibility levels with 5 slopes in
15 climatic regions). From this model
site analysis, EPA was able to estimate
that the tots] sediment discharged from
construction sites nationwide in the
ashsence of any controls would be about
80 million tons per year. EPA did not
calculate the total reduction in this
loading that is expected to occur
following implementation of existing
Federal, State and local requirements
fthe haseline condition), but rather
astimated the expected incremental
reduction that would regult from the
proposed options. For option 1, EPA
estimated based on its experience and

engineering expertise thet the additional
site inspecton and certification
provisions would reduce this national
loading estimate by approximately 5 to
15 percent (a midpoint estimate of this
range was used for caloulating benefits}
over the reductions atiributable to
existing requirements. For option 2,
EPA estimated based on its experience
and engineering expertise that the
additional site inspection and
certification provisions along with the
technology requirements would reduce
this national loading estimate by
approximately 25 percent over the
reductions atiributable to existing
requirements. EPA then further
subdivided these loading estimated into
two size categories, turbidity and
gottleable solids, in order to estimate
specific benefits estimates using
appropriate indicators. EPA estimated
based on its experience and engineering
expertise that the sediment discharged
would be comprised of B0 percent
particles as settlesble solids and 20
percent of particles as turbidity, by
mass. The settleable solids loads are
used to calculate monetized benefits for
water storage capacity and navigational
dredging. The turbidity producing
solids loads are used to calculate
monetized henefiis for water treatment,
The annual loads were reduced to
reflect states with equivalent programs
for Opton 1 and Option 2, The
supporting documents discusses in
detai! this analysis.

EPA solicits data and comments on
this approach, as well as the merits of
conducting a more detailed analysis that
estimates actual BMP efficiencies and
associated national loadings reductions,
EPA also solicits data and comments on
conducting an analysis that incorporatas
other pollutant indicators, such as
nuirients, metals and any additional
pollutants that would be attached to
sadiments or contained in runoff
discharged from construction sites.

C. Potential Lending Reductions of
Propased Options

EPA used TSS as the primary
indicator to evaluate loadings
reductions and to determine potential
water quelity benefits of the proposed
options, Reductions in TS5 from
construction sites would arise from
greater oversight of construction
ectivities and better implementation of
BMPs (Options 1 and 2), as well as mere
efficient BMPs in certain cases {Option
2). The estimated reductions due to
implementation of EPA’s proposed
Option 1 would be an ancual reduction
of 1.05 million tons of turhidity
producing solids per vear and a
reduction of 4.2 million tons of
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settleable solids per year. The estimated
reductions due to Option 2 would be 2.2
moiilion tons of turbidity preducing
solids per year and a reduction of 8.9
miilion tons of settleable solids per year.
EPA expects that the potential for
considerable benefits from today's
proposal exists due to decresses in
sediment discharges to water bodies.
EPA solitits date and comments that
can provide information on the extent of
impairments that are caused by the
construction and land development
industries, and methods of quantifying
the benefits of today's proposal.

XVI. Benefit Analysis

EPA has identified, quantified and
monetized certein benefits attributable
1o the construction co-proposal options
in today’s docurment. For some benefits,
EPA has identified benefits categories,
but is unable te quantify and/or
monetize them at this time. Section XV,
Environmental Assessment, established
the analyticsl framework for the benefits
analysis.

A. Benefits Categories Estimatad

As discuseed in section XV, EPA has
chosgen TSS as the most sppropriste
environmental indicator for the analysis
of environmental impacts and benefits
analysgis. The primary environmental
indicator selscted was sediment
entering waterways. The Agency used a
simplified approach for the
environmental essessment, because
monitoring representative sites for a
cross-section of the 2.2 million acres
developed would not be technically and
economically feasible.

Section XV.C discusses the
anticipated amount of TSS removals as
aresuit of today’s document, The
Agency estimates that 11,1 million tons
of T88 each vear would be ramoved
from constructon site discharges with
Option 2 and 5.3 million tons of THS
each year would he removed with
Option 1 presented in today's proposal.
EPA used its experience and
engineering expertise to determine the
amount of T5S removal that each option
would achieve.

‘When identifying environmental
impacts to assess for this Industry, the
Agency decided against analyzing
impacts that ars extremely difficult to
correlate with the specific industry
activity and/or assess on 4 patiopal
bagis. Large natural varigtions in
watershed ecology {(e.g., changes in
species diversity, density of aguatic
species) and variable climatic
conditions greatly complicate the task of
determining cause and effect with
regard to construction site storm water
discharges. In particular, the Agency did

not analyze construction impacts in the
following areas: (1) Hebitat/biology, (2)
strearn temperatures, (3} flow and
velooity, {4) conventional pellutants and
nollutant loadings, (5) human health,
and (8) groundwater. EPA believes that
these benefit categories may have
substantial benefits, Howevar, the
Agency has chosen not 1o analyze these
benefits at this time for the proposed
options because EPA is unable to
guantify and/or monetize them. EPA
solicits comirnents on appropriate
methods te quantify these benefits
calegories.

B. Quantification of Benefils

TSS discharged from construction
sites bave a substantial and adverse
impact on downsiream property owners,
The T8S is suspended in the water
column that may serve as a source of
drinking water for a commuuity or
municipal water system, When influent
for drinking water supplies ia
contaminated with T8S, the system
would Iikely need io treat the water to
remove the TSS and provide additional
disinfection before distribution to
system customers. These costs will lead
to rate increases for drinking water
systern custorers. Thus, the upstream
actions of the construction activity
impose both direct costs (e.g., higher
treatment costs for utility operators) and
indirect costs (e.g., higher water bills for
system customers). These costs could be
reduced by controlling construction site
runcff through the use of erosion and
sediment controls and other BMFPs.

Another impact of the discharge of
sediment from construction sites is to
reduce the capasity of water storage
reservoirs. Settleable solids fall out of
suspension and settle into water storage
reservoirs. These ascoumulated solids
reduce the capacity of the reservoir to
bold as much water as in the past. With
the reduced capacity of the water
regervoir, the water supply system will
bear the direct cost of dredging the
water supply reservoir or replacing the
water reservoir as it is taken out of
service for accumulation of sediment.
Water system customers generally bear
indirect costs through rate increases.
Again, by installing erosion and
sediment controls end other BMPs at
construction sites, these costs can be
reducad.

Yet another impact of construction
and the discharge of TSS and storm
water Is the sediment that falls out of
suspension and into navigational and
shipping chanpnels. In most cases, the
public pays for the consequent dredging
through taxes and/or higher cost of
products. Use of erosion and sediment

controls and construction sites can also
reduce these costs.

Redueed costs for water treatment,
water storage, and navigalional dredging
are three benefit categories that EPA ig
using to estimate the benefits of the
proposed rule, The Agency believes that
there are many more henefits to this
rale, but the state-of-the-art of benefit
analysis does not provide the tools at
this point to quentify and monetize
them. For examnple, hebitat preservation
and protection is not easily quantified
and sstimated for benefits analysis.
However, we know that people value
hebitat protection, because they are
spending funds to repair streams for
habitat preservation and protection.

EPA has formulated & numeric
estimate of the benefits of the propoged
options by determining the reduction in
the amount of sediment discharged from
construction sites and in furn
quantifying certain environmental
benefits. In particular, the amount of
sediment reduced Is the primary
variable in the benefits analysis.

EPA identified three potential
economic methods to monetize the
benefits: (1) Aveided damages, (2]
contingent evaluation, (3} hedonic
assessments of property values, The
Economic Analysis provides the details
of these 1uethods. The method that the
Agency used initially to monetize
benefits is the method of avoided
damages. EPA recognizes that svoided
damages is not the preferred approach,
and is working to improve its methods.
The Agency also considered contingent
svaluation and hedonic assessments to
validate and confirm the avoided
damages methodology,

The avoided damages approach is a
method that considers the demages
avoided as & result of the proposal. EPA
has analyzed the magnitude of costs
primarily using the avoided damaeges.
This method may also be referred to as
the avoided cost approach. This method
uses the costs of repair to estimate the
benefits. These are costa that could be
avoided if construction sites did not
discharge sediment and storm water
into surfgece waters,

These costs are used to estimate the
maonetary value of the benefits of the
proposal. EPA has also locked at
academic literature for contingent
valuation studies, such those used in
the economic analysis for the NPDES
Phase II storm water regulations, The
Agency has used those studies to
validate the benefits models and for
sensitivity enalyses to gain a clearer
picture of the benefits of the proposed
tule, Additional information on the
benefits analysis may be found in the
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Environmental Assessmant and
Economic Analysis.

The benefits analysis results are
shown in Table XVI-1.

TasLE XVi-1.—ANNUAL BENEFITS FOR PROPOSED CONSTRUCTION AND DEVELOPMENT REGULATORY OPTIONS

Ragutatory options
. Cption 2
Benelit categories (s e;f? g;mi on {Codification, Opticn 3

cerfification; 1 s;ﬁgmpg, {No regulation)

acre or more) ar;

acres or more)
Turbidity Reduction
Turbidity producing solids {milfion tons per yeat} .. 1.05 2.2 0
Water eatment monslized benefits {year 2000 § rmlllons) 0.t 0.2 )
Settleable Solids Reduction

Setlleable Sofids {miilion tons per year) ... 4.2 8.9 O
Water storage monetized benefits {year 2000 $ mi Isorzs} 7.6 18.0 o
Navigationai dradging monslized benefils (year 2000 $ mutirons) 2.7 5.8 0
Total Monetized Benefits {year 2000 $ mifions} ..., 104 22.0 0

Source: Economic Analysls, Environmental Assassment.

XVIL Benefit-Cost Comparison

EPA has conductsd a bepefit-cost
analysis of the congtruction and
develepment sffluent guidelines
proposed in today's document. The
benefit-cost analysis may be found in
the complete set of support docurnents,
Sections XTI, XV, and XVI of this
preamble provide additional details of
the benefit-cost analysis.

Table XVII-1 provides the results of
the benefit-cost analysis,

TABLE  XVH-1.--TOTAL ANNUALIZED
BeNnERITS AND COSTS OF THE PRO-
POSED REGULATORY OPTIONS

[Tons of sedimant, year 2000 §]

S | ooy
Option s | e
per year} | per year}
Self-inspection, car-
fitication; 1 acre or
more . . 130 104
(';ﬁdiicatcn self»nrzn
spagtion, certifi-
cation; 5 acres or
MO wvvcvirrrrrninseess BOS 220
Mo reguiation .o ) 1]

XVIL Regulatory Implementation
A, Compliance Dates

C&D sites must comply with the C&D
regulation, once finalized, at the time of
issuance, re-issuancs, or modification of
thelr NPDES permit,

New sources musi comply with the
new source performance standards
[NSPS) fonce it is finalized) at the fime
they comruence discharging process
wagstewater {i.e., storm water runoff

from land disturbing construction
activities). Because the final rule is not
expected within 120 days of the
proposed rule, the Agency considers the
date for compliance under NSPS to be
when the discharge from a new source
construction site commences following
promulgation of the final rule (see 40
CFR 122.2]. See secHon X.D of today’s
document for the discussion on defining
new sources for the C&D category.

EPA expects to issue g renswed
Construction General Permit (CGP) in
2003. Following promulgation of the
C&D rule, which is expected in 2004,
the Agency plans to incorporate the
provisions of any effective ELG at the
time of the next permit renewal. Based
on the standard five-year period for
NPDES permits, that renewal would
take place in 2008. However, States that
have issued aither genaeral or individual
permits may choose a different (i.e.
ghorter] time period to implement the
final effluent guidelines requirements.
EPA requests comment on this planned
schedule.

B. Relationship of Effluent Guidelines to
NPDES Permits

Effiuent Hmitation guidelines and
pretreatment standards act as a primary
mechanism to conirel the discharges of
pollutants to waters of the United
States, Once finglized, the proposed
C&D regulations would be appliad to
sites through individual NPDES permits
or a general permit issued by EPA or
authorized States under section 402 of
the Act,

The Agency has developed the
limitations for this proposed ruls to
cover the discharge of pollutants for this

industrial category. In specific cases, the
NPDES permitting authority may elect
o establish technology-based permit
limits for pollutants not covered by this
regulation. In addition, if State water
quality standards or other provistons of
State or Federal law require Hmits on
pollutants not covered by this regulation
{or reguire more stringent lrnits or
standards on covered pollutants to
achieve compliance}, the permitting
authority must apply those limitations
or standards.

C. Upset and Bypass Provisions

A “bypass” is an intentional diversion
of the streams from any portion of a
frestment facility. An “upset’ is an
exceptional ingident in which there is
unintentional and temporary
noncompliance with technolugy-based
permit effluent limitations because of
factors beyond the reasonable control of
the permittes. EPA’s regulations
concerning bypasses and upsets for
direct dischargers are set forth at 40 CFR
122.41(m} and (n).

Beczuse much of today's proposal
includes design standards for design,
instellation, and meintenance of ESC
BMPs, EPA considered the need fora
bypass-type provision in regard to large
storm events. However, EFA did not
specificaily include such a provision
because today's propossd design
standards only require BMPs to be
designed to capture s specified volume
of storm runoff for pollutent removal,
Because EPA is not establishing
requirements for control of larger storm
avents, specific bypass provisions were
not necessary.
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D. Variances and Waivers

The CWA requires applvation of
effluent limitation guidelines
established pursuant to section 301 to
all direct dischargers, However, the
statute provides for the modification of
these national requirements in a limited
number of cirgumstances. Moreover, the
Ageney has esteblished administrative
mechanisms to provide an opportunity
for relief from the appiication of the
national effluent limitation guidelines
for categories of existing sources for
toxic, conventional, and
nonconventional pollutants. “Ability to
Pay” and “water quality” waivers do
not apply to conventional or toxic
pollutants {e.g.,, TSS, PCHs) and,
therefore, do not apply to today's
proposal, However, the variance for
Fundamentally Different Factors {FDFs)
may apply in some circumstences.

1. Fundamentally Differert Factors
Veariance

EPA will develop effluent limitations
or standards different from the
otherwise applicable requirements if an
individual discharging facility is
fundamentally different with respect to
factors considered in establishing the
limitation of standards applicable to the
individua! facility, Such a modification
is known as a “fundamentally different
factors” {FOF] variance.

Early on, EPA, by regulation provided
for the FDF modifications from the BPT
and BAT limitations for toxic and
nonconventional pollutants and BPT
limitations for conventicnal pollutants
for diract dischargers. For indirect
dischargers, EPA provided for
modifications for PSES, FDF variances
for toxic pollutants were challenged
judicially and ultimately sustained by
the Supreme Court, (Chemical
Manufecturers Assn v, NRDC, 479 U.5.
116 (1985)).

Subsequently, in the Water Quality
Act of 1887, Congress added new
section 301{n] of the Act explicitly to
authorize modifications of the otherwise
applicable BAT effluent limitations or
vategorical pretreatment standards for
existing sources if a facility is
fundamentally different with respect to
the factors specified in section 304
(other than costs) from those considered
by EPA in establishing the effluent
limitations or pretreatment standard.
Section 307(n) also defined the
conditions under which EPA may
establish alternative requirements,
Under section 301(n), an application for
approval of a FOF veariance must be
based solely en (1) information
submitted during rulemaking raising the
factors that are fundamentally different

or (2) information the applicant did not
have an opportunity to submit, The
alternate limitation or standard must be
no less stringent than justified by the
difference and must not result in
markedly more adverse non-water
guality environmental impacts than the
nationgl limitation or standard.

EPA regulations at 40 CFR part 125,
subpart ), authorizing the Regional
Administrators to establish alternative
limitations and standards, further detail
the substantive criteria used to evaluate
¥DF variance requests for direct
dischargers. Thus, 40 CFR 125.31(d]}
identifies six factors {e.g., volume of
process wastewater, age and size of a
discharger’s facility] that may be
considered in determining if a facility is
fundamentally different. The Agency
must determine whether, on the basis of
one or inore of these factors, the facility
in question is fundamentaily different
{from the facilities and factors
considered by EPA in developing the
nationally applicable effluent
guidelines. The regulation algo lists four
other factors {(e.g., infeasibility of
installation within the fims allowed or
a discharger's ability to pay) thet may
not provide a basis for an FDF variance.
Inn addition, under 40 CFR 125.31(b} (3),
a request for limitations less stringent
than the nationsl limitstion may be
approved only if compliance with the
national limitations would result in
either (a) a removal cost wholly out of
proportion to the removal cost
considered during development of the
national limitations, or (b a non-water
guality environmental imapact
{including energy requirements)
fundamentally more adverse than the
impact considered during development
of the national limits, EPA regulations
provide for an FDF variance for indirect
dischargers at 40 CFR 403.13. The
conditions for approval of a request to
modify applicable pretreatment
standards and factors gonsidered are the
same as those for direct dischargers.

The legislative history of section
301(n) underscores the necessity for the
FI3F variance epplicant to establigh
eligibility for the variance. EPA’s
regulations at 40 CFR 125.32(b}{(1) are
explicit in imposing this burden upon
the applicant. The applicant must show
that the factors relating to the discharge
contrelled by the applicant's permit
which are claimed to be fundamentally
different are, in fact, fundamentally
different from those factors considered
by the EPA in establishing the
applicable guidetines. An FDF variance
is not availsble to # new source subjsct
to NSPS,

2. Low Soil Loss Potential Waiver

Some sites may qualify for a waiver
due to low potential for seil loss. The
waijver is provided for small sites {1 to
5 acres} in the existing NPDES storm
water regulations. See
§122.26(b){15)(1){A).

E. Other Clpan Water Act Requirements
Compliance with the provisions in
any of the rules proposed today would

not exempt a discharger from any
requirement for a permit for dredged or

fill material under section 404 of the
CWA.

XIX, Related Acts of Congress,
Execative Orders, and Agency
Initiatives

A. Paperwork Reduction Act

The information collection
requirements in today’s proposed rule
have been subrnitted for approval to
OMB under the Paperwork Reduction
Act, 44 U.8.C. 3501 et seq. An
Information Collection Request (JCR)
document has been prepared by EPA
{ICR No. 1842.03) and a copy may be
obtained from Susar Auby by mail at
Collection Strategies Division; 1.8,
Environmental Protection Agency
{2822T); 1200 Pennsylvania Ave., NW,
Washington, DC 20450, by email at
auby.susan@epe gov, or by calling (202]
566-1672. A copy may also be
downloaded from the internet at
hitp:/feeww.epa.govdicr, In today’s
proposed Option 2, 40 CFR 450.21{f)
and {g} would require operators to
maintain a site log. The equivalent
provisien in proposed Option 1 is 40
CFR 122.44(1]. See section X.D. of
today's document for a description of
these provisions. EPA estimates that this
provision would create a total annual
burden of about 760,158 hours for
Option 1 and 633,033 hours for Option
2. This estimate is the incremental
burden ahove the currently-approved
burden level for the EFA and State
construction general permits, EPA has
received OMB approval for the current
permit requirements under control no,
20400188, “Notice of Intent for Storm
Water Discharges Associated with
Construction Activity under s NPDES
General Permnit,”

In today’s proposed Option 2, 40 CFR
450.21{a} would require permittees to
prepare a Storm Water Pollution
Prevention Plan (SWPPPL This
requirement would essentially codify
purrent CGP requirements and no
additional burden would be imposed.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provids information to or for a
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Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize techmology
and systems for the purposes of
collecting, validating, and verifying
inforntation, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnsl to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person. is not required to
respand to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numrhers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

Comments are requested on the
Agency's need for this information, the
accuracy of the provided burden
estimates, and any suggested methods
for minimizing respondent burden,
including through the use of automated
collection technigues. Send comments
on the ICR to the Director, Collecton
Strategies Division; U.S. Environmental
Protection Agency (2822); 1200
Pennsylvania Ave., NW, Washington,
IXC 20460; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th St, NW, Washington, DC 20503,
marked “Attention: Desk Officer for
EPA.” Include the ICR number in any
correspondence. Since OMB is required
to make a decision concerning the ICR
between 30 and 60 days after June 24,
2002, a comment to OMDB is best asgured
of having its full effect if OMB receives
it by July 24, 2002, The final rule will
respond to any OMB or public
comments on the information collsction

requirements contained in this proposal.

B. Unfunded Mandates Reform Act
{UMRA]

Title II of the Unfunded Mandates
Reform Act of 1995 {UMRA]}, Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governmenits and the private
sector, Under section 202 of UMRA,
EPA generally must prepare a written
statement, including a cost-benafit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any oite year.
Before promulgating an EPA rule for
which a written statement s needed,

section 205 of UMRA generally requires
EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply wher they are
inconsistent with applicable law,
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or lesst
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirsments that may
gignificantly or uniquely affect smal]
governments, including tribal
governments, it must have developed
under section 203 of UMRA a small
governmnent agency plan. The plan must
provide for notifying potentially
affected gmall governments, enabling
officials of affecied small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
mtergovernmental mandates, and
informing, educating, and advising
small governments on complience with
the regulatory requirements.

EPA hag determined that this rule
contains a Federal mandate that may
result in the expenditure by State, local,
gnd Tribzl governments, in the
aggregate, or by the private sector of
$100 million or mere in any one year.
Accordingly, EPA has prepared under
section 202 of UMRA a writien
statement which is summarized below.

EPA is proposing the technology-
based construction snd development
{Caly) effluent guidelines under sections
301, 304, 306, 308, 402.and 501 of the
Clean Water Act CWA], 32 U.8.0. 1311,
1314, 1316, 1318, 1242 and 1361 and
under authority of the Pollution
Prevention Act of 1990, 42 U.8.C. 13101
et seq.

Today, EPA is co-proposing three
options for this C&D effluent Hmitation
guideline: (1) Construction site
permittee self-inspection and
certification, (2) “codify” provisions of
the current EPA construction general
permit with inspection and certification,
and (3) no regulation, EPA is
considering each of the three aptions;
no option is preferred over the other.
Options 1 and 2 would impose a
mandate on the States, local, or Tribal
governments, in the aggregate, or private
sector that would exceed $100 million
per year. Option 3 would not impose a
mandate with costs that exceed $100
million per year for the public or private
sectars, The Agency bas conducted
economic analyses for each of the three

options, which are provided in the
Economic Analysis for today's proposed
rule (see “Supperting Documentation”).
Additional surmary economic
information may be found in sections
X, XVI, and XV of today’s document.

Option 1 would establish permitiee
self-inspection and certification
reguirements to improve the
effectiveness of ESCs at construction
sites subject to NPDES storm water
permits, Option 1 would apply to sites
1 acre or more. This option weuld
Tequire permitiees to periodically
inspect their ESCs during land
disturbiug activities and certify that
they have been properly installed and
maintained. Option 1 would cost about
$130 million asmually; the bensfits for
this option are sbout $10 million per
year. This option would encourage
permittees to adopt better ESC practices
and, in the process, reduce discharges of
sediment and other pollutants from
those sites, Under Option 1, EPA
estimates that State and local
governments would incur about $13
million in annual costs and the private
sector would incur about $117 millien
in anmual costs. Of the $13 million in
annual costs to State and local
governments, about $3 million would be
incurred by small governument entities,
less than 50,000 population, and about
$10 million annually would be incurred
by large government entities, equal to or
greater than 50,000 population, EPA has
determined that this option is the least
expensive of the set of two regulatory
options in today’s proposal, Option 1
would amend the existing NPDES
regulations and improve the
effectiveness of the storm water permit
program. The no regulation option,
discussed later in this section, is the
Ieast expensive proposed option in
terms of direct costs outlays,

Option 2 would establish a new
national standard for ESC at
econstruction sites of five acres or more,
basically codifying the requirements of
EPA’s construction general permit. In
addition, this option would add
permittee self-inspection and
certification requirements for ESCs to
improve compliance. EPA estimates that
these contrals would remove, on
average, 80 percent of tha total
suspended solids (T85] discharged from
construction sites, The problem that
EPA ie addressing through this
proposed rule is the need to reduce
canstruction site srosion and reduce the
amount of sediment discharged during
tand disturbance activities. EPA
estimates that Option 2 would cost
gbout $505 million annually and would
have about $22 million in anmal
monetized benefits. The benefits of the
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proposal would accrue to the public in
the form of reduced sediment and
polluted storm water discharged to the
Nation's surface waters. The sediment
and polluted storm water is discharged
from active construction sites and
settles into stream beds, drinking water
reservoirs, and navigationa! channels. ¥
the excess sediment discharged from
construction sites could be reduced or
avoided altogether, the public would
benefit with improved water quality and
less frequent dredging of drinking water
reservoirs and navigational channels,
This option is the more expensive of the
options. The codification of the CGP
phus self-dnspection and certification
{Option 2} would improve controls at
construction sites and in the process
reduce the amount of sediment and
storm water discharged from
construction sites. EPA found that the
cost of sediment removed is about $0.07
per pound. The Agency belisves that
this cost is reagsonable for the pollutant
reduction achieved.

Under Option 2, gbout $50 million of
annual incremental costs weuld accrue
{o State and local governments and
about $455 million to the private sector.
The Agency does not have data to
estimate the costs to Tribal lands and is
searching for additional informetion
about Tribal lands for the final rule. The
Agency requests information ahout the
impeacts and costs on Tribal lands, Of
the 850 million {n costs accruing to
State and local government agencies,
about §5 million per year would be
incurred by small government agencles,
communities with less than 50,000
population, end asbout $45 million
would accrue to large communities,
thosge with more than 50,000
population. EPA has analyzed the
impacts on small government entities.
This analysis is discussed later in this
section, EPA estimates that about $2
million of the annual benefits will come
from improvements to State and local
government-funded projects and sbout
$20 miilion in benefits will come from
improvements to private sector projects.
This distribution of the benefits reflacts
the distribution of construction and
development in the United States
economy, About 25 percent of ali
construction is funded by Federal, state
and local governments, according to the
1997 Census of Construction. The
Federal portion of the incremental costs
of the proposal are not covered by
UMRA,

State and local governments may find
resovrces evailable at the Federal, State
and local level to defray some of the
costs associated with the proposed rule,
The Clean Water Act State Revolving
Fund [SRF} provides capitalization

grants to eligible States, that provide a
twenty percent metch, and then provide
financial agsistance to municipalities or
State agencies. Some of these funds are
eligible to finance storm water controls.
In sorne cases, these funds are available
to the private sector if projects are
located in a desipnated estuary. Other
funds are available through other
prograums such as grant and loan
programs, public/private parinerships,
and private sector gontributions.

This proposal will not have any
disproportionate impacts on parficular
regions of the country, or particular
Stats, local, or Tribal governments, or
communmnities, or particuler segments of
the private sector. The regulatory
options proposed in today’s document
apply broadly to the construction end
development industry in the United
States. The proposed options will have
an impact in those locations, wherever
they happen to be, in which
construction and development is
occurring. Over time, different regions
of the country experience more
construction and development than
other regions of the country. For
example, at this time, California and
Texas are experiencing a relatively large
amount of development, along with
Florida and Pennsylvauia,

Cption 3 is the no-regulation option
for the construction and development
industry. Under Option 3, there would
be 1o costs or benefits directly
atiributable to government entities or to
the private sector, with the following
important exception, Executive Order
12886 advises agencies to consider the
state of the world before and after the
prospective regulation. Under the no-
regulation opticn, the current state of
the world would not be changed, nor
would the dischargs of sediment into
the Nation’s surface waters from C&D
activities. These partially-controlled
sediments would continue to contribute
to the loss of water quality, and
gedimentation in water reserveirs and
streams. These effects can be attributed
as costs imposed on society as an
gxternality, and realized when choices
are made to reclaim or restore the
functionality of the water body. EPA’s
benefit methodology is limited in terms
of the state-of-the-art to monetize these
benefits, However, the Agency believes
that the benefits may be substantially
jarger than EPA is clalming through
monetized benefits.

Additional information about the
costs and economic impacts of the
proposed rule may be found in section
X0 of today’s document. In addition,
section XVI and section XVII of today’s
document provide information and
analyses about the environmental

assessment and benefit analysis. The
analyses for these proposed options may
be found in the support documents in
the record for this proposed action.

‘The proposed regulatory options
would not impose eny costs on the
industry or government entities after
termination of the applicable NPDES
perinits. Option 1 would require only
petmnittee gelf-inspection and
certification activities during the active
construction period. Option 2, in
addition to the inspection and
certification requirements, would
require installation, operation and
maintenance of temporary ESCs during
the active construction period. Option 2
would not require maintenance of these
controls after the active construction
period.

EPA has determined that the
mandates under this proposal will not
have a significant impact on the
nationeal econormy in the form of
productivity, sconomic growth, fiull
amlfioyment, creation of productive jobs
and international competitiveness.
Nevertheless, the Agency has conducted
an extensive analysis of the economic
impacts of the proposed rule on the
construction and development industry
and the national economy. These
analyses are presented in section XIJ of
today’s documment. While the impact
analysis shows that less than one
percant of firms in the industry could
potentially fail under the rule and that
less than one percent of jobs in the
industry could be lost from the most
stringent options under analysis, the
Agency conchuded that, based upon the
scale of this industry which is a major
componernt of the U.8, economy, even a
smell percentage of jobs or firms closed
is significant, especially in a sluggish
sconomy. Accordiagly, the burden on
the economy is one of the reasons the
Agency rejected more stringent options.
The options proposed today are a regult
of an extensive economic analysis of a
suite of construction and storm water
options, The Agency determined that
Option 1 is the least costly and least
burdensome reglﬂator%o tomn.

EPA is not required by to
consult with elected representatives (or
their designated authorized employees)
of the affected State, local, and Tribal
governments, because the proposed rule
would not impose a Federal mandste on
Stats, local and tribal governments, in
the aggregats, of 100 miliion or more
in any one year. The Agency estimates
that the costs to State, local and tribal
governments is about $50 million onan
annual basis. Nevertheless, EPA has
conducted outreach to the pubiic and
private sectors to obtain their input on
the proposed regulations. The Agency
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has conducted twe national public
meetings in the past year: one in
Washington, DC and one in Denver,
Colorado. Representatives of several
State and local agencies, and
engineering consultants reprasenting
builders and developers attended these
national meetings. The Agency also
convened a 60-day Smell Business
Advocacy Review {SBAR) Papel on July
16, 2001 to obtain input from the small
business community on the possible
impacts of the proposed regulations on
gmall businesses. The SBAR Panel was
composed of representatives of the
Office of Management and Budget, the
Small Business Administration, and
EPA. The SBAR Panel met with smel!
entity representatives (SERs] and held
conference calls with the SERs to
discuss the impact of the proposal. The
Panel issued a final report to the
Administrator in October 2001, In
addition, through the auspices of the
Nationai Association of Home Builders
{NAHMEB), EPA conducted six focus group
meetings with residential builders and
developers to learn more about the
economic and business practces of the
construction and development industry.
Fipally, the Agency has conducted
numerous conference calls with
builders and developers to learn more
about their business and technical
practices and participated in
conferences and meetings across the
couniry.

EPA has determined that none of the
options proposed today might
significantly or uniquely affect small
governments. Thus, today's rule is not
subject to the reguirements of section
203 of UMRA. Nevertheless, the Agency
has tsken steps to provide information
and accesaability to sroall government
agencies. The Agency has conducted an
extensive smell government economic
impact analysis, because the Agency
wants to understand the impacts of the
proposed rule. Moreover, the Agency
usually conducts a8 gmall government
analysis for all effluent guidelines to
vomply with all applicable Federal
reguirements and Executive Orders. The
most expensive proposed regulatory
option would impose reguirements for
ESC at construction sites. These
requirements are technology-based
requirements for construction sites that
are designed to work with the NPDES
storm water program. Some
construction and development projects
are funded by $tate and local
governments, but most are funded by
the private sector, The Agency has
determined that about 12 percent of all
projects funded by State and local
governments are funded by small

government entities, those with a
population under 50,000, and about 88
percent are funded hy large
governments, those with a population
greater than 50,000, EPA’s economic
analysis shows that the nost to small
governments of the most costly option is
significantly less than one tenth of one
percent of the revenues of those
comnaiities.

Nevertheless, EPA considered
approaches to reduce any impact and
assessed methods to find better ways to
meet the objectives of the proposal with
as fow impacts as possible. EPA used
several methods to determine costs to
small communities, and each method
shows that the cost to small
cormunities from the most costly
optioxn is much less than one tenth of
one percent of their ennual revenues.
{Inder one method the Agency
compsred the aggregate incremental
costs of the most costly option to small
governments with the aggregate annual
revenue of small governments. In
another method, the Agency analyzed
the impects on average small
governument agencies, based upon data
on small povernment annual revenues
and costs. Asg aresult, this rule will not
result in & significant cost to small
communities. The Agency requests
comment on the impacts on simall
communities from the requirements
under this proposal. The small
government agency analysis can be
found in the Economic Analysis,

EPA is developing procedures and
methods with which to provide
information about this proposal to small
government agencies. In particular, the
Agency has established a website to
distribute information to the public,
industry, and government entities, in
particular small government agencies,
about today's proposed rule. The
website may be accessed at hitp.//
www.epa.gov/walersclence/guide/
construction/. This website provides
information on EPA's effluent
guidelines program and will contain
information sbout today's proposed
regulation,

C. Regulatory Flexibility Act (AFA} as
Amended by the Small Business
Begulatory Enforcement Fairness Act of
1996 (SBREFA)

1. Introduction

The RFA, 5 U.S.C, 601 et. seq.,
generally requires an agency to prepare
a regulatory Hexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have z significant

impact on a substantisl number of small
entities, Small entities include small
businesses, small organizations, and
small governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, EPA
defined: (1} $mall businesses, according
to SBA size standards, as construction
businesses that receive less than $27.5
million in annual revenue and
developers that receive less than 35
million in armusl revenue; {2} small
government jurisdictions as small
governments of a city, county, towa,
school district or special district with a
population of less than 50,000; and {3)
small organizations as any not-for-profit
enterprise that Is independently owned
and operated and is not dominant in ity
field,

In accordance with section 603 of the
RFA, EFA has prepared an initial
regulatory flexibility analysis (IRFA)
that examines the impact of the
proposed rule on small entitles along
with regulatory alternatives that could
reduce that Impact. The IRFA is
available for review in the decket and is
summarized below.

The chjective for the proposed
sffluent guidelines for the construction
and development (C&D} industry is to
reduce sediment end storm water
discharged from active construction
sites, EPA's analysis indicates that
storm water discharges from
construction sites gontribute sediment
1o the nation’s surface waters that is
deposited in stream beds, lakes,
navigational channels, and water supply
reservoirs. Notwithstanding the social
policy objective of reducing sediment
and storm water discharges, EPA hes
conducted extensive analyses of the
impacts on small businesses based upon
the costs and impacts of three co-
proposed options. EPA used the smzll
business analyses to identify approaches
that would reduce and minimize
impacts en small businesses, while at
the same tirne striking a balance that
would achieve the highly desireble goal
of reducing storm water pollution. EPA
also is soliciting comments on other,
less costly approaches to meet the
objective of the proposal, The Economic
Analysis in its entirety and the initial
regulatory flexibility analysis
(IRFA){Chapter 6 within the Ezonomic
Analysis] provide EPA's analysis of the
proposed requirements on small
business entities. Additional
information on the economic impacts
and, in particular, the impacts on small
businesses, may be found in section X1
of today's document.

EPA proposes to set technology-based
effluent giidelines to control sediment
and storm water discharges from active
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construction sites. Consiruction and
developrent activity disturbs the soil
on consiruction gites, and, in the
process, releases sediment and storm
water into surface streams, lakes, and
water supply reservoirs, See section
V1.B.2, Clearing, Excavating and
Grading of today's document for
additional details. Disturbed soil, if not
managed properly, can be easily washed
off-site during storm events. Starm
water and sediment discharges during
construction can cause an array of
physical, chemical end biological
impects. Water quality impairment
results, in part, because pollutants
availahle at construction sites are
released into surface waters. The
interconnected process of erosion
{detachment of the soil particles),
sediment transport, and delivery is the
primary pathway for introducing key
pollutants, such as nutrients {nitrogen
and phosphorous), metals and organic
compounds into surfece waters and
aquatic systems.

The pruposed rule would establish
technology-based effluent guidelines for
the control of erosion and sediment on
active construction projects. The
technology-based options would
complement the requirements of the
existing NPDES storm water
requirements. EPA is proposing this
regulation under the authorities of
sections 301, 304, 306, 308, 402 and 501
of the Clean Water Act, 33 U1.8.C. 1311,
1314, 1316, 1818, 1342 and 1381 and
under authority of the Pollution
Prevention Act of 1990, 42 U,5.G. 13101
et seg., Public Law 101508, November
5, 1940.

For purposes of assessing the
economic impacts of today's rule on
small entities through the IRFA, “small
entity” is defined by 3BA size standards
far small businesses and RFA default
defiritions for small governmental
prisdictions and small organizetions.
The small sutities directly regulated hy
this proposed rule include small land
developers, small residential
construction firms, small commercial
and industrial firms, and small special
trade firms. Over ninety percent of the
businesses in the coustruction gnd
development industry are small
businesses, EPA recognizes the
tremendous confributions that these
small businesses make to the fabric of
the American economy, Accordingly,
the Agency has attempted to reduce
impacts to small businesses while, at
the same time, working to identify ways
to achieve the chijective of today's
document,

Table X[I-£ in section XII of today's
document presents the results of EPA’s
small business analysis.

EPA also bas analyzed the projscted
reporting, recordkeeping, and other
compliance requirements under the
Paperwork Reduction Act for today’s
proposed rale, including an estimate of
the classes of small entities that would
he subject to the proposed rule. The
results of the analysis are reported in
section XIX.A, Paperwork Reduction
Act. EPA anficipates that small firms
may incur sonie incremental costs for
reporting, record keeping and other
gompliance requirements. However,
these incremental costs are expacted to
be small. EPA hae analyzed the
incremental burden and costs of
reporting and record keeping
requirements. These costs are covered
by the approved information collection
raquest {ICR] for the existing NPDES
Storm Water Program. Moreover, these
costs are included in the engineering
cost modals and in the economic impact
models that support the regulstory
options in today's document,

EPA hes not identified any rules that
duplicete, overlap, of conflict with
today’s proposal. Moreover, this
proposal would complement the
existing NPDES storm water regulations.

There may be alternatives to the
proposed options that accomplish the
ohjectives of today's proposal. EPA is
seeking comment on variations to these
options and is perticularly interested in
information thet would accomplish
these ohiectives and minimize any
significant economwic impact on small
entities,

The Agency as analyzed a broad suite
of reguistory options and technology
alternatives. The three regulatary
options in today’s document provide the
final set of options that the Agency is
vonsidering for the proposal,

As required by section §09(b] of the
RFA, as ameandad by S8BREFA, EPA also
conducted outreach to small entities
and convened a Small Buginess
Advocacy Review (SBAR) Panel to
obtain advice and recoramendsations of
rapresentatives of the small entities that
potentially would be subject to the
rule’s requirements. On Tuly 16, 2001,
EPA’s 5mell Business Advocacy
Chairperson convened the C&I SBAR
panel under section 609(b). In addition
to the Chairperson, the Panel consists of
the Director of the Enginseering and
Analysis Division of the Office of
Spience and Technology within EPA’s
Office of Water, the Administrator of the
Office of Information and Regulatory
Affeire within the Office of Management
and Budget (OMB), and the Acting Chief
Counsel for Advocacy of the Small
Business Administration (SPA)

Prior to convening the Panel on July
16, 2001, EPA held a conference call/

meeting on June 14, 2001 to receive
information from prospective small
entity representatives (SER)} about plans
for vonvening the Panel and their early
coengerns ahout the planned proposed
regulation. EPA invited seven
residential builders and developers, five
heavy construction company
representatives, one local government
officiai, one trade association
representative, ard five consultants to
serve a3 potential SERs during the pre-
panel outreech process. The full Panel
report lists the materials provided to the
SERs and summarizes their comments,
Their full written comments alsp are
attached to the report. Ini light of these
comments, the Panel considered the
regulatory flexibility issues specified by
RFA/SBREFA and developed the
findings and discussion summarized
below,

Consistent with the RFA/SBREFA
requirements, the Panel evaluated the
assembled materials and small-entity
comments on issues related to the
alaments of the IRFA. A copy of the
Panel report is included in the docket
for this proposed rule.

2, Summary of Panel Recommendations

The SBAR Panel submnitted a final
report of the sixty day panel process,
that convened on july 16, 2001, to the
Administrator of EPA in October 2001,
The following issues and EPA's
response provides information about the
discussions between the SBAR Panel
and the SERs. The final SBAR Panel
Report is gavailable in the docket for the
proposed efftuent guidelines for the
construction and development industry.

a. Related Federal Rules

s The Panel recommended that EPA,
during the development of the proposed
effluent guidselines, evaluate the
adequacy of the current NPDES storm
water program. The Panel also
recommended that EPA proceed with
the development of proposed effluent
guidelines, but that in doing so, keep
open the option of ultimately declining
o promulgate final guidelines until the
eftectiveness of Phase I and Phase 11,
without national effluent guidelines,
can be evaluated more fully.

EPA response. EPA is proposing a set
of three options that is consistent with
the comments from the Small Business
Advacacy Review (SBAR) Panel. One of
the options would require additional
ESCs, The three options are: (1) Self-
inspection snd cerfification for projects
one acre or more; (2] Codify the CGP
with self-imspection and certification for
projects five acres or more; (3) a no-
regulation opton that considers the
possibility of not issuing a final
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regulation. The Agency appreciates the
cornenents from the SBAR Panel, and
the regulatory options in today’s
document reflect the Panel's final
report,

¢ The Panel further recommended the
inclusion in the proposal of rezulatory
language that would provide a
mechanism by which construction sites
could meet the effluent guidelines
requirement by complying with State
and/or local regulations that provide a
comparable level of environmental
protection. The Panel also noted and
endorsed EPA's intention 1o incorporate
any additional requirements for ESC
and storm water management developed
under the effluent guidelines into the
existing construction general permitting
system, which should ease the
regulatory burden associated with the
new reguirements, at least in terms of
permitiing and related paperwork costs,

EPA regponse. EPA plans to recognize
States with excellent storm water
programs. In those States, there would
be no additional requirements beyond
those cirrently in place. In addition,
there would be no incrementsl costs to
those States or the dischargers in those
States.

EPA plans to implement the
technology-based effluent puidelines
through the existing NPDES ¢torm water
program. Moreover, EPA plans to
implement the effluent guidslines
through the construction general
permits as recomuuended by the SBAR
Panel,

&, Regulatory Alternatives

s Many of the SERs commented that
guantitative or numerical effiuent
stendards are not appropriate for storm
water discharges. Another SER
indicated that numeric Hmits are
unproven in a construction discherge
context and are extremely cost-
ineffective, The Panel recommended
against establishing across-the-hoard
storm water monitoring reguirernents as
patt of the effluent guidelines.

EPA response. For the reasons
discussed in section IX.B of today’s
document, EPA is not proposing
quantitative or numerical effluent
standerds for construction and
development, and is not proposing
storm water moniforing requirements in
today's proposed rule,

* The Panel urged EPA, as it conducts
evaluations of the feasibility of
establishing numeric effluent
limitations to comply with the
settlement agreement with NRDC, to
fully consider the many challenges
asgociated with developing numeric
effluent standards, such as monitoring
difficulties, site-specific variability, and

the stochastic nature of rainfall and
runoff events. The Panel recormmended
that EPA acquire and evaluate data on
both cosis and effectiveness of such
reguirements from sites across the
country, reflecting a variety of
geographic, weather, soil, and other site
conditions, before it makes any
determination on the utility and
feasibility of such standards. The Panel
also recommended that any BMFP
certification requirements that may be
included in the guidelines be limited to
design parameters only and not include
performance vertification or lighility of
the certifier for failure of BMPs to
perform as expected.

EPA response. As described in the
Agency's response to the previous Panel
recommendation, EPA is not proposing
guantitative or numericel affiuent
standards, EPA has compiled data from
across the country and found that
numeric limits and monitoring
requirements are not the most effective
tools for management and control of
storm water discharges.

+ Severasl SERs suggested that EPA
base the effluent msidelines on the
existing CGP requirements. The panel
recommended that EPA give
consideration to this approach and that,
at a minimum, EPA sbould present it fer
conument in the preamble to the
propased effluent guidelines as a
regulatory option under consideration.

EPA response. EPA gave considerable
weight to this recommendation from the
SBAR Panel, The Agency has concluded
that using the technology-hased
requirements to complement those in
the CGP has considerable advantages
and served as the basis for one of the
options proposed today.

¢. Methodological Issues

» The Panel recoromended that EPA
fully evaluate the appropriateness of the
selected baseline requirements and the
estimated costs, and the regulatory
requirements and their costs in the
development of the proposed rule. The
Panel further recommended that EPA
specifically consider the cormmments of
the SERs in this effort.

EPA response. EPA has assessed the
baseline and understands the progress
that the industry has made in improving
the implementation of ESCs. The
Agency has conducted an analysis that
reflects the current level of progress and
the progress anticipated under the
exigting storm water programs,

EPA invites comments on all aspects

of this proposal and its impacts on small
antites.

D, Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant” and therefore
subject to OME review and the
reguirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

{1} Have an annual effect on the
economy of $160 million or more or
adversely affect in a material way the
economy, & sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

{2} Create a serious Inconsistency or
otherwise interfers with an action taken
or planned by another agency;

{3) Meterially alter the budgetary
impact of entitiements, grants, user fees,
or loan programs or the rights and
ehligations of recipients thereof; or

{4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order,

Pursuant to the terms of Executive
Order 12866, EPA has concluded that
this rule is a “significant regulatory
action,” As such, this action was
submitted to OMB for review, Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record.

E. Executive Order 13132; Federalism

Executive Order 13132, entitled
“Federallsm’™” [84 FR 43255, August 14,
1899], requires EPA to develop an
scconntable process to ensure
“meaningful and imely input by State
and local officials in the development of
regulatory policies that have Federalism
implications.” “Policies that have
Federalism implications” i¢ defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities emong the
various levels of government.”

This proposed rule does not have
Federalism implications. It will not
have substantial direct effects on the
States, on this relationship between the
national govermment and the States, or
on the distribution of power and
responsibilities among the varicus
levels of government, ss specified in
Executive Order 13132, EPA estimates
that the average impact on all
authorized States and local governments
of the most expensive of the options
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proposed today is $50 million {year
2000 §) annually. EPA does not consider
an impact of $50 million (year 2000 §)
on States and local governmenis a
substantial effect. Moreover, this annual
cost is less than one tenth of one percent
of the revennes of State and lneal
government.

Further, the revised regulations would
not alter the basic State-Federal schemas
established in the Clean Water Act
undar which EPA authorizes States to
garry out the NPDES permiiting
program. EPA expects the revised
reculations te have Hitle effect on the
relationship betweern, or the distribution
of power and responsibilities among,
the Federal and State governments.
Thus, Executive Order 13132 doss not
apply to this rule.

In the spirit of Executive Order 13132,
and consistent with EPA pelicy to
promote corununications between EPA
and State and local governments, EPA
specifically solicits comments on this
proposed rule from State and local
officials.

F. Executive Order 13045: Protection of
Children From Envirenmental Heolth
Risks and Safety Risks

Executive Order 13045, “Protection of
Children from Environmental Heslth
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to eny rule that:
{1} Is determined to be “economically
significant” as defined under Execufive
Oirder 12866, and {(2) concerns an
enviropmental health or safety risk that
EPA has reason to believe may have a
digproportionats effect on children, If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effocts of
the planned rule on children, and
explaii why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This proposed rule is not subject o
Executive Order 13045 because it does
not concern an enviromunental health or
safety risk that EPA has reason to
helieve may have a disproportionate
effect on children, This rule is based on
technology verformance, not health or
safety risks.

. Executive Order 131 75: Congultation
and Coordination With Indipn Tribal
{rovernments

Exerutive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Govermments” (55 FR
67248, November 6, 2000}, requires EPA
to develop an accountable process to
ensure “mesningful and timely input by
tribal officials in the development of

regulatory policies that have tribel
implications.”

“Polities that have Tribal
implications” is defined in the
Executive Order to include regulations
that have substantial direct effects on
gne or more Indian Tribes, on the
relationship between the Federal
governument and ths Indian Tribes, o on
the distribution of power and
responsibiljties between the Federal
government and Indian Tribes. This
proposed rule does not have tribal
implications, It will not have substantial
direct effects on Tribal governments, on
the relationship between the Federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes as
specified in Executive Order 131785,
Today's proposed rule contains no
Federal mandates for Tribal
governments and does not impose any
enforceable duties on Tribal
governments. Thus, Executive Order
13175 does not apply to this rule. In the
spirit of Executive Order 13175, and
consistent with EPA policy to promote
compuunications between EPA and
Tribzl governments, EPA specifically
solicits comment on this proposed rule
from tribel officials.

H, National Technology Transfer and
Advancement Act

Section 12{d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995, {Public Law 104~
113, secton 12{d}; 15 US.C. 272 note)
directs EPA to use voluntary consensus
stanidards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluniary consensus
standards are technical standards {e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standard hodies.
The NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and appliceble voluntary
consensus standards.

The Agency is not aware of any
consensus-based technical standards for
the types of controls contained in
today's proposal. EPA welcomes
comunenis on this aspect of the
proposed rnlemaking and, gpecifically,
invites the public to identify
putentially-applicable voluntary
consensus standards and to explain why
such standards should be used in this
regulation.

I Plain Language Directive

Executive Order 12866 requires each
agency to write all rules in plain
language, EPA invites comments on
how to make this proposed rule easier
to understand,

J. Executive Order 13211 (Energy
Effects}

This rule is not & “significant energy
action" as defined in Executive Order
13211, "Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FF, 28355, May
22, 2001) because it is not likely to have
& significant adverse effect on the
supply, distribution, or use of energy.
The treatment systems required by
today’s proposal rely on passive
treatment techniques that do not utilize
mechanical equipment, The proposed
rale may require larger sediment basins
in certain cases, aud therefore may
result in the use of additional fuel for
consiruction equipment conductng
excavation and soil moving activities,
EPA sstimates that this additional fuel
usage will be approximately 700,000
gallons per year, which is insignificant
compared to the annual consumption in
the United States.

XX, Solicitation of Data and Comments

A. Specific Solicitation of Cormuments
and Dota

EPA solicits comunents on 21l aspects
of today’s proposal. In addition to the
various topics on which EPA has
specifically solicited comments
throughout this proposal, EFA solicits
commenis in several additional areas.

Today's propozal at §450.21(1)
specifies requirements for permittees to
remove accumulated sediment from
sediment traps and ponds when design
capacity has been reduced by 50
percent. Today's proposal does not
require any other specific mainterance
requirements, altthough some additional
maintenance costs such as replacing
mulching have been 'mciucief in the
costs of Option 2. EPA solicits
cormuments on the assumption that these
maintenance activities would be a
natural outcome of the inspection
requirements. Alternatively, EPA
solicits comment on additional
maintenance requirements that the
Agency should consider requiring
through regulation, as well as the costs
and benefits of such requiraments.

EPA solicits comments on the
effectiveness and appropriateness of
sach of the technologies contained in
today's proposal, The Agency also
solicits comments on any other
equivalent techuologies the Agency
should consider, as well as the costs,
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benefits and effectiveness of such
tschnologies,

EPA has attempted to capture all of
the provisions of the EPA’s “national”
CGP {63 FR 7301, February 17,1998) in
today’s proposal. EPA solicits comments
on the components of the CGP that were
inadvertently left out of today's
proposal, as well as the costs and
benefits of such components. In
addition, EPA recognizes that the EPA
CGP ia scheduled to be revised in 2003
and that certain provisions contained in
the permit may change prior to final
action on the effluent guideline, EPA
solicits comments on the appropriate
approach to take to reconcile any
changes made in the EPA CGP with
today's proposal.

B. Genergl Solicitation of Comment

EPA encourages public participation
in this rulemeking. EPA asks that
commenters address any perceived
deficiencies in the record suppeorting
this proposal and that suggested
revisions or corrections to the rule,
preamble or record be supported by
data. EPA invites all parties to
coordinate their data collection
activities with the Agency to facilitate
mutually beneficial and cost-effective
data submissions. Please refer to the FOR
FURTHER INFORMATION section at the
beginning of this preamble for technical
contacts at EPA.

List of Subjects
40 CFR Part 122

Environmental protection,
Administrative practice and procedurs,
Confidential business information,
Hazardous substances, Reporting and
recordkeeping requirements, Water
pollution contral.

20 CFR Part 450

Environmental protection,
Construction industry, Land
development, Erosion, Sediment, Storm
water, Water pollution control.

Dated: May 15, 2002,

Chrigtine Todd Wkitman,
Administrator.

For the reasons set out in the
preamble, EPA proposes to amend title
40, chapter I of the Code of Federal
Regulations as follows:

[Option 1]

Part 122 is proposed to be amended
1o read as follows:

PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

1. The authority citation for part 122
continues to read as follows:

Authority: The Clean Water Act, 33 US.C.
1251 et seq.

2. Section 122,44 is amended by
revising paragraph {i}{4) and adding
paragraph (1) to read as follows:

§122.44 Establishing limitations,
standardys, and other permsit conditions
{applicable o State NPDES programs, see
§ 123.25).

* * * * *

(1) * o *

(4) Requirements to report monitoring
resulis for storm water discharges
assoclated with industrial activity (other
than construction activity pursuant to
40 CFR 122.26{bi{14){x]) and those
discharges addressed in paragraph (1)(3)
of this section) shall be established on
a case-by-case basls with a frequency
dependent on the naturs and etfect of
the discharge. * * *

* " * ¥* *

{t) Inspection and certification for
construction site storm water
discharges.

(1) Site lag book. The permittee for a
point source discharge under
§ 122.26(bY14)(x) or § 122.26(b)(15)
shall maintain a record of site activities
in & site log book. The site log book shall
he maintained as follows:

{i) A copy of the site log book shall
be maintained on site and be made
available to the permitting authority
upon request;

{if] In the site log book, the penuittes
shall cextify, prior to the
commencement of construction
activities, that eny plans required by the
permit meet all Federal, State, Tribal
and local erosion and sediment control
requirements and are available to the
permitiing authority;

{iii) The permitiee shall have 2
gualified professional (knowledgeable
in the principles and practices of
srosion and sediment controls, such as
a licensed professional engineer, or
other knowledgeable person) conduct an
assessment of the site prior to
groundbreaking and vertify in the log
book that the appropriate best
management practices (BMPs) described
in plans required by the permit have
been adequately designed, sized and
ingtalled to ensure overall preparedness
of the site for initiation of
groundhbreaking avtivities, The permittes
shall record the date of tnitial
groundbreaking in the site log book. The
permittes shall also certify that any

inspection, stabilization and BMP
maintenance requirements of the permit
have been satisfied within 48 hours of
actually meeting such requirements; and

{iv) The permutiee shall post at the
site, in a publiciy-accessible location, a
summary of the site inspection activities
on a monthly basis;

(2] Site Inspections, The permitiee or
designated agent of the permittee (such
as a consultant, subcontractor, or third-
party inspection flom) shall conduct
regular inspections of the site and
record the results of such inspection in
the site lgg iéeek 1fn tﬁfcardance with

aragraph (t1{1] of this section.
F {331' Aﬁ%r initia) groundbreaking,
permittess shall conduct site
inspections at least every 14 calendar
days and within 24 hours of the end of
& storm event of 0.5 inches or greater,
These inspections shall be conducted by
a qualified professional, During each
inspection, the permittes or designated
agent shall record the following
information:

{A} Indicate on a site map the extent
of all disturhed site areas and drainage
pathways. Indicate site areas that are
expected to undergo initial disturbance
or significant site wark within the next
14 days;

{B} Indicate on a site map all ereas of
the site that have undergone temporary
or permanent stabilization;

C} Indicate all disturbed site areas
that have not undergone active site work
duoring the previous 14 days;

(D) Inspect all sediment control
practices and note the approximate
degree of sediment accurnulation as a
percentage of the sediment storage
volume [for example 10 percent, 20
percent, 50 percent, stc.}. Note all
sadiment control practices in the site log
bouok that have sediment accumulation
of 50 percent or more; and

() Inspect all erosion and sediment
control BMPs and note compliznce with
any maintenance requirements such as
verifying the integrity of barrier or
diversion systems {e.g., earthen berms or
silt fencing) and containment systems
{e.g., sediment basins and sediment
traps). Identify any evidence of rill or
gully erosion occurring on slopes and
any loss of stabilizing vegetation or
seading/mulching, Document in the site
log book any excessive deposition of
sediment or ponding water along barrier
or diversion systems. Note the depth of
sediment within containment
structures, any erosion near putlet and
overflow structures, and verify the
ahility of rock filters around perforated
Tiger pipes to gﬁlﬁf water.

(i1} Poor to filing of the Notice of
Termination or the end of permit term,
a final site erosion and sediment control
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inspection shall be conducted by the
permittes or designated agent. The
inspector shall certify that the site has
undergone final stabilization as required
by the permit and that all temporary
erosion and sediment controls [such as
silt fencing) not needed for Jong-term
erosion control have been removed.

[Option 2]

Part 122 is proposed to be amended
and part 450 is proposed to be addad to
read as follows:

PART 122-—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

1. The authority citation for part 122
continues to read ag follows:

Authority: The Clean Water Act, 33 US.C.
1251 et seq.

2. Section 122.44 is amended by
revising paragraph {i}(3] as follows:

512244 Esteblishing limitations,
standards, and other permit condifions
{applicable to State NPDES programs, see
§123.25).

L3 * * * *

(i] *® * K

{3} Requirernents to report monitoring
results for storm water discharges
sssociated with Industrisl activity, with
the exception of construction activity as
defined in §122.26(b)(14)(x], that are
subject to an effluent limitation
guidsline shall be established on a case-
by-case basis with a frequency
dependent on the nature and effect of
the discharge, but in no case less than
once a year. Discharges from
construction activity pursuant to
§ 122.26(b)(14)(x) shall be governed
instead by 40 CFR part 450,

3. A new part 450 is added to read as
follows:

PART 450—CONSTRUCTION AND
DEVELOPMENT POINT SQURCE
CATEGORY

Subpart A—General Provisions

Sac.
450.18  Applicability,
450,11  Genersl Definitions.

Subpart B—Erosion and Sediment Controls

450.21 Effluent imitations reflecting the
hest practicabie technology currently
zvailable {(BPTL.

450,22 Efflient limitations reflecting the
best gvatlable techuology economically
achievable (BAT).

450.23 Effluent limitations reflecting the
best conveational pollutant control
technology (BCT).

450,24 New source performance standards
(NSPS).

Authority: Sections 301, 304, 3086, 308,
402, snd 501 of the Clean Water Act, as
amended; 33 1.8.0C. 1311, 1814, 1318, 1318,
1342, and 1381,

Subpart A~—{3eneral Provisions

§450.10 Applicability.

This part applies to any point source
discharges from construction and
development activities that are subject
to an NPDES permit under the
definition of “construction activity” at
40 CFR 122.26(1){14)(x). This may
include, but is not restricted to,
construction of residential buildings
and non-residential buildings, and
heavy construction {including highways
and sireets, bridges and tunnels,
pipelines, transmission lines and
industrial non-building structures).
Where there is more than one operator
of a discharge at a site, the requirements
of this part may be shared among
operators if all the requirements of this
part are met for the entire site. The
Storm Water Pollution Prevention Plan
{SWPPF) required by § 450.21{d) shall
clearly delineate the responsibilities of
all operators.

§450.11 General definitions.

In addition to the definitions set forth
in 40 CFR 122.2, 122,26(b) and 40 CFR
401.11, the following definitions apply
to this part:

Best Manugement Practices (BMPs)
meang schedules of activities,
prohibitions of practices, maintenance
procedures, and other management
practices to prevent or reduce the
discharge of pollutants to waters of the
United States. BMPs also include
treatment raquirsments, operating
procedures, and practice fo control
plant site runoff, spillage or leaks,
sludge or waste disposal, or drainage
from raw material storage.

Commencement of construction
means the initial removal of vegstation
and disturbance of soils associated with
clearing, grading or excavating activities
or other construction activities,

Final stabilization means that sither:

{1) Al soil-digturbing activities at the
site have been completed and a uniforms
{e.g. evenly disiributed, without large
bars areas} perennial vegetative cover
with a density of 70 percent of the
native background vegstative cover for
the ares has been established on all
unpaved areas and areag not covered by
permanent structures, or equivalent
permanent stabilization measures (such
as the use of riprap, gabions, or
gaotextiles) have been employed; or

(2} For individual lots in residential
construction by either: The homebuilder
completing final stabilization as
specified above; or the bomebuilder

establishing teraporary stabilization
including perimeter controls for an
individual lot prior to accupation of the
homae by the homeowner und informing
the hormgowner of the need for, and
benefits of, final stabilization; or

{3} For construction projects on land
used for agricultural purposes (a.g.,
pipelines across crop or range lend),
{inal stabilization may be accomplished
by returning the disturbed land to its
preconsiruction agricultural use.
Disturbed areas that ware not previously
used for agricultural activities, such as
buffer strips immediately adjacant to
“waters of the United States,” and areas
that are not being returned to their
preconstruction agricultural use must
meet the final stabilization criteria in
paragraph (1) or {2] of this definition,

Groundbreaking means the
commencement of construction activity
at a site,

MNew Source means any soutce from
which there may be a discharge
associated with construction activity
pursuant to 40 CFR 122,26(b){14)(x] that
will resuit in a building, structure,
fucility or ingtallation from which there
may be a discharge of pollutants
regulated by new source performance
standards elsewhere under subchapter
N.

Operator for the purpose of this Part
and in the context of storm water
associated with construction activity,
means any party associated with a
coustruction project that meets sither of
the following two criteria:

{1} The party has oparational control
over construction plans and
specifications, including the ability to
make modifications to those plans and
specifications; or

{2} The party hag day-to-day
operational control of those activitias at
a project that are necessary to ensure
compliance with a storm water
pollution prevention plan (SWPPP) for
the site or other permit conditions (e.g.,
they are autborized to direct workers at
a site to carry out activities required by
the SWPPP required by §450.21(dJ or to
comply with other permit conditions),

Perimeter controls means beat
maneagement practices that are designed
to prevent uncontrolled discharge of
sediment from the site, Parimeter
controls include BMPs such as
diversion dikes, storm drain inlet
protection, berms, and silt fencing.

Qualified professional means a person
knowledgeable in the principles and
practice of erosion and sediment
controls, such as a Heensed professional
enginger, or other knowledgeable
parson,
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Runoff coefficient means the fraction
of total rainfall that will appear at the
conveyance as runoff.

Stabilization mesns covaring or
maintaining an existing cover over sojl.
Cover can be vepetative [s.g., grass,
treas, seed and mulch, shrubs, or turf)
or non-vegetative {e.g., geotextiles,
riprap, or gabions).

Subpart B—Erosion and Sediment
Control

§450.21 Effluent limitations reflecting the
best practicable technology currently
available (BPT}.

Except as provided in 40 CFR 125,30
through 125.32, any existing point
source subject to this subpart must
achieve the following effluent
limitations representing the application
of the hest practicable control
technology currently availeble (BPT].
Permittees with operational control over
construction plans and specification,
including the ability to make
modifications to those plans and
specifications (e.g.. developer or owner],
must ensure the project specifications
that they develop meet the minimum
requirements of 2 SWPPP required by
paragraph (d] of this section.

{a) General Erosion and Sediment
Controls, BEach SWPFP shall include a
description of appropriate controls
designed to retain sediment on site to
the extent practicable. These general
groston and sediment controls shall be
included in the SWPPP developed
pursuant to paragraph {d) of this
section. The SWPPP must include a
description of interim and permanent
stabilization practices for the site,
including a schedule of when the
practices will be implemented.
Stabilization practices may include:

{1} Establishment of temporary or
permanent vegetation;

{2} Mulching, geotextiles, or sod
stabilization;

{3} Vegetative buffer strips;

{4} Protection of {rees and
preservation of mature vegetation.

{b) Sediment controls. The SWPPP
must include & description of structuzal
practices to divert flows from exposed
soils, store flows, or otherwise limit
runoff and the discharge of pallutants
from exposed areas of the site to the
degree atteinable.

{1) For comumon drainage locations
that serve an area with 10 or more acres
disturbed at one time, & temporary (or
permanent) sediment basin that
provides storage for a calculated volume
of runoff from a 2 year, 24-hour storm
from each disturbed acre drained, or
eguivalent coutrol measures, shall be
provided where attaingble until final

stabilization of the site. Where no such
calculation has been performed, a
temporary (or permanent) sediment
basin providing 3,600 cubic feet of
storage per acre drained, or equivalent
contrel measures, shall be provided
where attainable until final stabilization
of the site. When computing the number
of acres draining into a common
Incation it is not necessary to include
flows from off-site areas and flows from
un-site areas that are either undisturbed
or have undergone final stabilization
where such flows are diverted around
both the disturbed area and the
sediment basin.

{2) In determining whether a sediment
basin is attainable, the operator may
consider factors such as site scils, slope,
available area on site, efc. In any event,
the operator must consider public
safety, especially as it relates to
children, as a design factor for the
sediment basin, and alternative
sediment controls shall be used where
site limitations would preclude a safe
busin design.

{3} For portions of the site that drain
0 a common location and have a total
contributing drainage erea of less than
10 disturbed acres, the operater should
use smaller sediment basins and/or
sadiment traps.

{4) Where neither a sediment basin
nor equivalent controls are attainable
due to site limitations, silt fences,
vepetative buffer strips or equivalent
sediment controls ave required for all
down slope boundaries of the
eonstruction ares and for those side
slope boundaries desmed appropriate as
dictated by individual site conditions.

{e] Pollution Prevorntion Measures.
The SWPPP shall include the following
pollution prevention measures:

(1] Litter, construction chamicals, and
construction debris exposed to storm
water shall be prevented from becoming
a pollutant spurce in storm water
discharges [e.g., screening outfalls,
picked up daily); and

{2) A description of construction and
waeste materials expected te be stored
on-site with updates ss appropriate, and
a description of centrols to reduce
pollutants from these materials
including storage practices to minimize
exposure of the materials to storm
water, and spill prevention and
TeSponse.

(d) Storm Water Pollution Prevention
Plan, Operators subject to this part shall
compile Storm Water Pollution
Prevention Plang (SWPPPs] prior to
groundbreaking at any construction site.
In arens where EPA is not the permit
authority, operators may be required to
prepare decuments that may serve as
the hunctiona!l equivalent of a SWPPP,

Such alternate documents will satisfy
the requirements for a SWPPP so long
as they contain the nacessery elements
of a SWPPP. A SWPPP shall incorporate
the following information:

{1} A narrative description of the
construction activity, including a
description of the intended sequence of
major activities that disturb soils on the
site (major activities include grubbing,
excavating, grading, and utilities and
infrastructure instaliation, or any other
activity that disturbs soils for majer
portions of the site);

{2} A general location map [e.g.,
portion of a ity or county map)} and a
site map, The site map shall include
descriptions of the following:

(i} Drainage patterns and approximate
slopes enticipated after major grading
activities;

{11} The total area of the site and areag
of disturbance;

{ii1) Areas that will not be disturbed;

{iv) Locations of major structural and
nonstructural controls identified in the
SwWepp;

{¥] Locations where stabilization
practices are expected to occur;

{¥i] Locations of off-site material,
waste, borrow or equipment storage
areas;

[vii} Surface waters (including
wetlands); and

fviii} Locations where storm water
discharges to a surface water;

£3) A desvription of available dataon
solls present at the site;

{4 A description of BMPs to be used
to conirol pollutents in sterm water
discharges during construction as
described elsewhere in this section;

{5} A description of the general timing
{or sequence) in relation to the
construction schedule when each RMP
is to be implemented;

{61 An estimate of the pre-
development and post-construction
runoff coefficients of the site;

{7} The name(s) of the receiving
water{s);

{8) Delineation of SWEPP
implementation responsibilities for each
site owner or operator;

(9) Any existing data that describe the
storm water runoff cheracteristics at the
site.

{e) Updating the SWPPP, The operator
shall amend the SWPPP and
corresponding erosion and sediment
conirol BMPs whenever:

{1) There is a change in design,
construction, or mainfenance that hasa
significant effect on the discharge of
pollutants to waters of the United States
which has not been addressed in the
SWEFPP; or

{2} Inspections or investigations by
site operators, local, State, Tribal or
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Federal officials indicate thet the
SWPPP is proving ineffective in
eliminating or significantly minimizing
pollutant discharges.

(f} Site Log B:;i/(?emﬁca&on. The
operator shall maintain 2 record of site
activities In a site log book, as part of
the SWPPP, The site log book shall be
maintained as follows:

{1} A copy of the site log book shall
be maintained on site and be made
available to the permitting authority
upon request;

{2] In the site log book, the operator
shall certify, prior to the
commencement of construction
activities, that the SWPPP prepared in
accordance with paragraph {d] of this
section meets all Federal, State and
local erosion and sediment control
requirements and is available to the
permitting authority;

{3} The operator shall have a gualified
professiopal conduct an assessment of
the site prior to groundbreaking and
certify in the log book that the
appropriate BMPs and erosicn and
sediment controls described in the
SWPPP and required by paregraphs {a).
(b}, (e] and {d) of this section have been
adequately designed, sized and installed
to ensure overall preparedness of the
site for inttiation of groundbreaking
activities. The operator shall record the
date of initial groundbreaking in the site
iog book. The aperator shall also certify
that the requirements of paragraphs {g},
{h) and (i} of this section have been
satisfied within 48 hours of actually
meeting such requirements;

{4} Tﬁa oparator shall post at the site,
in a publiciy-accessible location, a
suminary of the site inspection activities
on a monthly basis.

{g} Site Inspections. The operator or
designated agent of the operator (such as
a gonsultant, subcontragtor, or third-
party inspection firm) shall conduct
regular inspections of the site and
record the results of such inspection in
the site log book in accordance with

a h (f) of this section.
Paflﬁager initial groundbreaking,
operators shall conduct site inspections
at least every 14 calendar days and
within 24 hours of the end of a storm
avent of 0.5 inches or greater. Thess
inspections shall be conducted by a
qualified professional. During each
inspection, the operator or designated
agent shall record the foilowing
information:

(i) On a site map, indicate the extent
of ail disturbed site areas and drainage

pathways. Indicate site areas that are
expected to undergo initial disturbance
or significant site work within the next
14-day period;

{ii} Indicate on a site map all areas of
the site that have undergone termporary
or permanent stabilization;

1ii) Indicate all disturbed site areas
that have not undergone actve site work
during the previous 14-day period;

{iv} Inspect all sediment contral
practices and note the approximate
degree of sediment accumulation as a
percentage of the sediment storage
volume (for example 10 percent, 20
percent, 50 percent, =tc.). Record all
sediment control practices in the site log
book that have sediment acowmulation
of 50 percent or more; and

{v} Inspect all erosion and sediment
control BMPs and record all
maintenance requirements such as
verifying the integrity of barrier or
diversion systems {earthen berms or silt
fencing} and containment systems
{sediment basins and sediment traps].
Identify any evidence of rill or gully
erosion occurring on slopes and any loss
of stabilizing vegetation or seecling/
mulching. Document in the site log book
any excessive deposition of sediment or
ponding water along barrier or diversion
systems, Record the depth of sediment
within containment structures, any
srosion near outlet and overflow
gtructures, and verify the ability of rock
filters around perforated riser pipes to
pass water.

£2} Prior to filing of the Notice of
Termination or the end of permit term,

a final site erosion and sediment gontrol
inspection shall be conducted by the
operator or designated agent. The
inspector shall certify that the site has
undergone final stabilization using
either vegetative or structural
stabilization methods and that all
{emporary erosion and sediment
controls {such as silt fencing) not
needed for long-term erosion control
have been removed,

{b) Stobilization. The operator shall
initiate stabilization measures as soon as
practicable in portions of the site where
construction activities bave temporarily
or permanently ceased, but in no case
mare than 14 days after the construction
activity in that portion of the site has
temporarily or permanently cessed. Thig
requirsment does not apply in the
following instances:

{1} Where the Initiation of
stabilization measures by the 14th dey
after construction activity temporarily

or permanently ceased is precluded by
snow cover or frozen ground conditions,
stabilization measures shall be initiated
as soon as practicable;

(2) Where construction activity on 2
portion of the site is teroporarily ceased,
and earth-disturbing activities will be
resumned within 21 days, temporary
stabilization measures need not be
initisted on that portion of the site.

{3) In arid areas (areas with an average
annel rainfal] of 0 to 10 inches), semi-
arid arees {areas with an average annual
rainfall of 10 to 20 inches), ang areas
experiencing droughts where the
initietion of stabilization meagures by
the 14th day after construction activity
has temporarily of permanently ceased
is precluded by seasonably arid
conditions, the operator shall initiate
stabilization measures as soon as
practicable.

(i} Maintenance. Sediment shall be
removed from sediment traps or
sediment ponds when desipgn capacity
has been reduced hy 50 percent.

£450.22 EHluent Hmitations reflecting the
best available technology economicaily
achievable (BATL

Except as provided in 40 CFR 125.30
through 125,32, any existing point
source subject to this subpart must
employ the best management practices
{BMPs) in this section, represeating the
application of the best available
technology sconomically achisvable
{(BAT): The effluent limitations are the
same as those specified in § 450.21.

§450.23 Etfluent limitations reflecting the
best convertional poliutant control
technology (BCTY

Except as provided in 40 CFR 125,30
through 125.32, any existing point
source subject to this subpart must
employ the best management practices
{BMPs) in this section, representing the
application of the best conventional
pollutant control technology (BCT): The
effluent limitations are the seme as
these specified in §450.21.

§450.24 HNew aource performance
standards (NSPS).

Any new source subject to this
subpart must achieve new source
performance standards (NSPS): The
effluent Mmitations are the same as
those specified in § 450.21.

[FR Doz, 02-12963 Filed 6-21-02; 8:45 am)
BILUING DODE 6560508



MENU OF MANAGEMENT PROGRAM OPTIONS

Construction Site Storm Water Runoff Control
Final Draft

The following *Menu of Management Program Options” has been developed from a nurmber of
sources, including suggsstions by Regional Program participants at the Construction Site
Runoff Control Workshops, local erosion and sediment control ordinances, EPA documents,
and others. Participants may consider these options in the process of developing the
construction component of their municipal storm water management plan.

These suggestions do not represent the complete universe of alternatives available, nor do they
represent an attempt to present a packaged storm water management plan. |t is the
responsibility of each city or county fo develop a complete storm water management plan that
meets the regulatory requirements. Consider the regulatory goal of “maximum extent
practicable” (MEP} when developing your storm water management plan and realize that
implementation of the plan and related ordinances becomes a condition of your storm water
permit. Prepare a plan that ig funclional and can be implemented effectively in your jurisdiction.

The italicized text included below is the language for the “Construction Site Storm Water Runoff
Control® Minimum Measure taken from EPA's Final Phase [l Rule. The Final Phase I Rule
establishes the minimum requirements that TNRCC will use in drafting the corresponding storm
water permit for small municipalities in Texas. Cities and counties should use these
requirements in planning thelr storm water management programs untit TNRCC issues the
Texas permit (TNRCC must issue the Phase Il municipal storm water permit by December 9,

2002).

“Your NPDES M54 permit will require at a minimum that vou develop, implement and
enforce a storm water management program designed to reduce the discharge of pollutanis
from vour MS4 to the maximum extent practicable (MEP) [and] to protect water quality... Your
storm water management program must include the ffollowing] minimum control measures...”

“Construction site storm water runoff control, (i) You must develop, implement, and enforce
a program to reduce pollutants in any storm waler runoff to vour small MS4 from construction
activities that result in a land disturbance of greater than or equal to one acre. Reduction of
storm water discharges from construction activity disturbing less than one acre must be included
in your program if that construction activity is part of a larger commeoen plan of development or
sale that would disturb one acre or more.”

i} Your program must include the development and implementation of, at a minimum:”

YA} An ordinance or other requlatory mechanism o require erosion and sediment conirofs,
as well as sanctions to ensure compliance, o the extent allowable under State, Tribal or local

law;”

Note: For organizational purposes, this section will primarily cover policy and procedural
elements of the ordinance. Technical requirements imposed by the ordinance are covered
under other sections.
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Coordination with Federal/State Construction Permits and NCTCOG Regional Program

*

Require NPDES or TPDES construction permit coverage as part of ordinance and require
copy of Netice of Intent to be filed with MS4 operator

Establish that a violation of an NPDES or TPDES censtruction permit is a violation of the
local ordinance

Establish local minimum training requirements and require confractors to  submit
qualifications of individuals with responsibility for inspection and maintenance of storm
water pollution prevention best management practices

Require usage of best management practices (BMPs) detailed in the NCTCOG
Construction BMP Manual

Require NCTCOG Construction BMP Manual recommended 70% site rating (E&S plan
designed to retain a minimum of 70% of potential sediment loss)

Local Permit Options

Note: The Phase 1l MS4 storm water regulations do not specifically require citiesfcounties to
have a local permit for earth disturbing activities; however a permit system may help in tracking
clearing and grading activities.

-

Hequire a grading permit for any earth disturbing or filling activities; and/or
Require a building permit for any construction {including grading) or demolition activities

Discharge Prohibition

Prohibit all non-storm water discharges {except those allowed by EPA/TNRCC) from the
site under development; and/or

Prohibit sediment, trash, or debris from leaving the site under development; and/or

Prohibit sediment, trash, or debris from entering the MS4 (including streets) and receiving
waters as a result of construction activities on a property

Sanctions for Noncompliance
Note: Provide for escalating levels of sanctions depending on severity of violation and
repeated failure of operator o correct identified deficiencies {warnings, fines, stop work
orders, efc.)

»

Require posting of bond (or deposit) to cover cost of restorationffinal stabilization if
operator defaults; and/or

Establish procedures for issuance of warning notice of violation (with no fine associated)
for first time offense; and/or

Establish provisions for fines for violations, with each day of noncompliance constituting a
separate offense; and/or

Establish provisions to issue stop-work orders; and/or

Establish provisions for the local government te correct violations and charge the offender
for reimbursement of costs incurred; and/or

Establish provisions for the local government to take out a lien against the property to
recover expenses to correct violations; and/or

Establish provisions t¢ deny further permit approvals or project authorizations to non-
complying developers or contractors

Residential Subdivision Issues

Incorporate requirement in subdivision regulations for developers and contractors to
comply with state and federal construction storm water permit rules {particularly useful for
counties with limited enforcement authority)
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Require the developer to post an erosion control deposit for each ot in a residential
development (Planoc)

Require final stabilization of all disturbed ground prior to acceptance of infrastructure
Require the land developer to maintain temporary and permanent erosion and sediment
controls on all lots for which a building permit has not been issued (unless entire project
transferred to one builder who would then assume the responsibility)

Require the land developer to maintain all temporary and permanent erosion and sediment
controls not associated with individual lots (inlet protection, sediment basins, common
areas, etc.) until the subdivision is built-out or the project is transferred to one builder who
would then assume the responsibility for BMP maintenance

Require that all utilities be in place prior to acceptance of infrastructure

Require individual purchasers of new homes to establish final stabilization if not conducted
by homebuilder

B} Heagujrements for construction site operators to implement appropriate erosion and

sediment control best management practices”

Note: These requirements can be included in the erosion and sediment control ordinance, or
may be implemented by other procedural means such as engineering or drainage standards.

Erosion and Sediment Control Plan

*

Require submission and approval of an erosion and sediment control (E&S) plan prior to
earth disturbing activities; and/or

Require submission of the Storm Water Pollution Prevention Plan (SWPPP) specified by
the NPDES or TPDES construction permit

Require E&S plan (or SWPPP} to be prepared by an individual with appropriate
credentials (erosion control certification, licensed engineer or landscape architect, etc.)
Require E&S plan (or SWPPP) 1o reflect different phases of construction (clearing,
grading, infrastructure, building, completion/landscaping)

Require E&S plan {or SWPPP) to note sequence of construction/installation of BMPs
Provide a checkiist to developers, engineers, and contractors with specific erosion and
sediment control plan requirements

Best Management Practices

»

Require BMPs to be installed and maintained as specified in the NCTCOG Construction
BMP Manual {or TPWA, ASCE, etc.)

« Require disturbed area to be limited 10 the greatest extent possible

*

Require specific approval and permanent stabilization measures for cut/ill slopes over 3:1
Require local approval for temporary stream crossings and construction activities in
waterways {in addition to any required Army Corps ¢of Engineers approval)

Require velocity dissipation for water or fire line flushing operations

Practices for Individual Residential Lots

Require a "limited” or "generic” erosion and sediment control plan as a condition of issuing
a building permit

Require a minimum of 8 (or other appropriate width) of erosion control matting around
downslope perimeter of ot or adjacent to curb face and drainage swales
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‘(C) Requirermnenis for_construction site operators lo eontrol wasle such _as discarded
building materials, concrete lruck washout, chemicals, Iter, and sanitary waste at the
construction site that may cause adverse impacts to water quality”

Waste Management Plans/Procedures

s Require usage of best management practices (BMPs) detailed in the NCTCOG
Construction BMP Manual (or TPWA, ASCE, etc.)

» Require locations of waste containers, concrete washout facilities, chemical storage areas,
refueling areas, sanitary faclilities, and chlorinated water treatment facilities 1o be shown on
appropriate plans {construction, E&S, SWPPP, efc.)

» Require waste collection areas to be located such that they do not receive substantial
runoff from upland areas and do not drain directly to the MS4 (including streets} or
receiving waters

*» Require sanitary waste facilities (portable toilets) fo be located a specified minimum
distance (~10 to 20 feet) away from storm drain infets and receiving waters; and/or
Require containment for sapitary waste facilities (portable toilets)

+ Require management of chiorinated water discharge from water line sanitation operations
to provide for dissipation of chiorine (and velocity) prior to discharge to M54 or recelving
waters (sheet flow over vegetation, spray irrigation over vegetation, temporary
impoundment, etc.)

» Provide a checklist to developers, engineers, and contractors with waste management
plan requirements

« Audit facilities that collect waste materials from construction sites to ensure they are not
dumping illegally

Hazardous Waste Management

« Require chemicals, paint, petroleum, fertilizer, and pesticide to be stored in a covered
enclosure

« Redquire above ground petroleumn storage tanks to be placed in a bermed enclosure

» Require disposal of empty/lunused chemical containers in accordance with label
instructions {(or provide more detailed local instructions)

» Require segregation of potentially hazardous and non-hazardous wastes

» Require spill control procedures and notification of spills to the MS4

Construction Waste and Trash Management
¢ Require appropriate waste containers that prohibit poliutant runoff
* Require dally cleanup of construction site and placement of all waste and trash in
approved containers
» Require disposal of all construction site wastes at authorized disposal facilities
+ Require (or encourage) recycling of appropriate waste construction materiais (Frisco)

D} Procedures for site plan review which incorporate consideration of potential water
guality impacls”

Development Review Commitiee
« Implement a Development Review Committee to review applicable plans to ensure
compliance with erosion and sediment/waste control requirements for all public and private
construction projects
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» Development Review Committee composition could include staff from engineering, public
works, and environmental management as appropriate

+ Require a free survey (if a tree ordinance is in place) to be included in the development
plans

Pre~construction Meeting
» Require a pre-construction meeting for all public and private projects to oufline sediment
and erosion/waste control requirements to the developer and contractors
» Include inspector with responsibility for storm water inspection for the project in the pre-
construction meeting
» Provide an information packet outlining storm water program requirements to developers
and contractors

Education/Training for Developers, Builders, and Contractors
» Conduct periodic meefings to educate companies involved in public and private
construction in the jurisdiction on local pollution prevention requirements and procedures

“E] Procedures for receipt and consideration of information submitted by the public”

Complaint Response
» Establish a *hotline” phone number for citizen complaints (NCTCOG could establish
regional hotline)
» Establish a maximum fime fo investigate and report back to person making complaint
» Establish procedures for recordkeeping of complaints and corrective actions taken
» Incorporate response to citizen complaints into the construction inspection process

F} Procedures for site inspection and enforcement of control meastures”

Organization
» Use existing inspection organizations (engineering, public works, building) and incorporate
inspection of erosion and sediment/waste controls into their normal functions; or
+« Create a storm water or environmental management department with sole or primary
responsibility for erosion and sediment/waste control inspections

Training and Materials
» Provide training to all personnel involved in construction inspection and enforcement on
inspection of storm water pollution prevention practices for construction
= Provide training to other personnel fo recognize erosion and sediment control problems
and report 1o appropriate department
s Provide a standard form with all inspection requirements for use on inspections

Inspection Frequency/Notification Requirements
» Establish appropriate frequencies for inspection of construction storm water BMPs for
different types of development; residential subdivision infrastructure construction (once per
weaek or two weeks, and/or at other required inspections); single family residence (at each
code inspection); commercial construction (clearing, grading, code inspections); and/or
» Establish a general frequency of inspection of all active construction sites (i.e. all sites
inspected at least once per month); and/or
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+ Establish priorities for inspections of construction sites depending on probable impact (size
or type of development, proximity to sensitive receiving waters, eic.)

» Conduct inspections in response to observations by local government personnel or citizen
complaints

* Require nofification from contractor prior to start or on completion of various stages of
construction {filing of NOI, start of clearing, compietion of installation of BMPs, completion
of clearing, completion of grading, completion of final fandscaping, filing of NOT, etc)

Procedures
» Establish procedures for notifying operators of viclations and reguired corrective actions
depending on the type of violation
+ Establish allowable time for corrective action depending on severity of actual or likely
impact on receiving waters as a result of violation
« Esiablish procedures for recordkeeping of inspections and compliance actions

Enforcement

Note: These measures can be used in addition to the sanctions included in the ordinance

section above.

+ Withhold payment on public projects (authority may need to be provided for in contract
documents)

« Withhold building, plumbing, electrical, etc. inspection approvals (authority may need to be
provided for in building ordinance) until corrective measures are completed

« Utilize litter, health, nuisance or other related ordinance authority to require cleanup of
construction sites
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IMPLEMENTING STORMWATER
MANAGEMENT REQUIREMENTS
FOR DEVELOPMENT

4.1 Overview

Adaption of a comprehensive and integrated set of stormwater management requirements for
new deveiopment and redevelopment projects is one of the key compaonenis of a comprehensive
local stormwater management program. Performance requirements and minimum standards for
controlling runoff from development are critical to addressing both the water quantity and quality
impacts of post-construction urban stormwater and are a required component of NPDES
municipal storrmwater programs.

Minimum stormwater management standards must also be supported by a set of design and
management tools and an integrated design approach for implementing both structural and
nonstructural stormwater controls. The following elements of a local toolbox for addressing
development activities are described in this chapter:

« Stormwater Better Site Desian — The first step in addressing stormwater managemert begins
with the site planning and design process. The goal of better site design is to reduce the
amount of runoff and poliutants that are generated from a development site and provide for
some nonstructural on-site ireatment and control of runoff by imptementing a combination of
approaches collectively known as sformwater betler site design practices. These include
maximizing the protection of natural features and resources, developing a site design which
minimizes impact, reducing overall site imperviousness, and utilizing natural systems for
stormwater management.

+ LUnified Stormwater Sizing Criteria — An integrated set of design oriteria for stormwater quality
and guantity management which addresses the entire range of hydrologic events. These
criteria allows the site engineer to calculate the stormwater contral volumes required for water
quality, downstream channe! protection, and overbank and extreme flood protection.

» Stormwater Credits for Better Site Design — A set of stormwater “credits” can be used to
provide developers and site designers an incentive fo implement better site design practices
that can reduce the volume of stormwater runoff and minimize the pollutant loads from a site.
The credit system directly translates into cost savings 1o the developer by reducing the size of
structural stormwater contro!l and conveyance facilities.

« Downstream Assessments ~ Peak flow downsiream assessments can be required to ensure
that a proposed development is not adversely impacting downstream properties after the
stormwater management requirements have heen addressed. These assessments can also
potentially be used to waive the need for detention for overbank and extreme flood control.

« Guidance on Structural Stormwater Controls — This Manual recommends a set of structural
stormwater controls that can be used to meet stormwater management water quantity and
quality goals. Specific technical guidance on how to select, size, design, construct and
maintain structural controls (as provided in Volume 2) must be provided by a community in
requiring the use of structural measures.
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» Stormwater Management Site Plans — Communities can reguire the preparation of 3
stormwater management site plan for development activities. A stormwater site plan is a
comprehensive report that contains the technical information and analysis te allow a local
review authority to determine whether a proposed new development or redevelopment
project meets the local stormwater reguiatory requirements.

Figure 4.1-1 illustrates how these design tools would be used in the development process fo address
the local stormwater management requirements.

Stormwater "Credits”
for Better Site Design

Unified Sizing Criteria
Used to Determine
Stormwater Control and
Treatment Volumess

Concept Plan
Developed Using

Applied to Reduce
Volumes

4L

Better Site
Design Practices

Structural
Stormwater Conirols

Downstream Structural Controls
Assessment Are Sized,

Are Screened and
Selected

Performed Designed and
Siled

Figure 4.1-1 Typical Stormwater Management System Design Process

4.2 Minimum Standards for Development

4.2.1 introduction

This section presents a comprehensive set of minimum performance standards for stormwater
management for development activities. These recommended standards provide Georgia
communities with an integrated approach to address both the water quality and quantity problems
associated with stormwater runcff due to urban development. They are designed to assist local
govemments in complying with regulatory and programmatic requirements for various state and
Federal programs including the National Poliutant Discharge Elimination System (NPDES)
Municipal Separate Storm Sewer System (MS4) permit program and the National Flood
insurance Program under FEMA,

These minimum standards are ideally built into 2 community's development ordinances and
supported by the plan review process. They may be adopted by lacal jurisdictions as stormwater
management development requirements and/or may be modified to meet local or watershed-
specific stormwater management goals and objectives.

The*goal of stormwater management requirements for areas of new development and significant
redevelopment is to reduce the impact of post-construction stormwater runoff on the watershed.
This can be achieved by (1) maximizing the use of sile design and nonstructural methods to
reduce the generation of runoff and pollutants; (2) managing and treating stormwater runoff
though the use of structural stormwater controls; and (3} implementing pollution prevention
practices o limit potential stormwater contaminants. The minimum stormwater management
standards presented here incorporate these concepts and cover the entire cycle of development
from site planning through long-term maintenance of stormwater management facilities.
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4.2.2 Applicability

It is recommended that the stormwater management standards listed below be required for any
new development and redeveiopment site that meets one or more of the following criteria:

{1} New development that includes the creation or addition of 5,000 square feet or greater of new
impervious surface area, or that involves fand disturbing activity of 5,000 square feet of land
or greater.

(2} Redevelopment that includes the creation or addition of 5,000 square feet or greater of new
Impervious surface area, or that involves land disturbing activity of 1 acre or mare.

(3) Any commercial or industrial new development or redevelopment, regardiess of size, with 4
Standard Industrial Classification (SIC} code that falls under the NPDES Industrial
Stormwater Permit program, or a hotspot fand use as defined below.

in addition, redevelopment sites that involve land disturbing activity of 5,000 square feet or
greater, but less than 1 acre, are reguired to meet Minimum Standard 8 (to mee! state and
NPDES construction erosion and sediment control requirements) and should be required to meet
Minimum Standards 2, 8 and 10 to the maximum extent practicable.

Definitions

New development is defined as land disturbing activities, structurat development (construction,
installation or expansion of a building or other structure}, and/or creation of impervious surfaces
on & previously undeveloped site.

Redevelopment is defined as structural development (construction, installation or expansion of a
building or other structure), creation or addition of impervious surfaces, replacement of
impervious surface not part of routine maintenance, and land disturbing acliviies associated with
structural or impervious development. Redevelopment does not include such activities as
exterior remodeling.

A hotspot is defined as a land use or aclivity on a site that produces higher concentrations of
trace metals, hydrocarbons ar other priority poliutants than are normally found in urban
stormwater runoff. Examples of hotspots include gas stations, vehicle service and maintenance
areas, salvage vards, material storage sites, garbage transfer facilittes, and commercial parking
lots with high-intensity use.

Exemptions

The following development activities are suggested to be exempted from the minimum
stormwater management standards:

(1) Developments that do not disturb more than 5,000 square feet of land,;

(2) Individual single family residential lots. {Single family lots that are pari of a
subdivision or phased development project should not be exermnpt from the minimum
standards); and

(3) Additions or modifications to existing single-family structures

Additional Requirements

New development or redevelopment in critical or sensttive areas, or as identified through a
watershed study or plan, may be subject to additional performance and/or regulatory criteria.
Furthermare, these sites may need fo utilize or restrict ceriain structural controls in order to
protect a special resource or address certain water quality or drainags problems identified for a
drainage area.
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4.2.3 Minimum Sformwater Management Standards »ip;ﬁ: Conbeal Texas.

The foliowing standards are the recommended minimum stormwater management performance
requirements for new development or redevelopment sites falling under the applicability criteria
above.

(The word "shall” in brackets is provided for local Jurisdictions that wish to adopt these standards
as part of their stormwater management ordinances)

A detailed technical explanation of each mirimum standard is provided in Volume 2, Section 1.2

2 Minimum Standard #1 — Use of Better Site Design Practices for Stormwater Management

Site designs should preserve the natural drainage and treatment systems and reduce the
generatfon of additional stormwater runoff and pollutants to the fullest extent practicabls.

o Minimum Standard #2 — Stormwater Runoff Quality

All stormwater runoff generated from a site should [shall] be adequately treated before
discharge. Stormwater management systems (which can include both structural stormwater
controls and better site design practices) should Imust] be designed to remove 80% of the
average annual post-development total suspended solids (TS8) load and be able to meet any
other addifional watershed- or site-specific water quality requirements.

it is presumed that a stormwater management system complies with this performance
standard if:

+ ltis sized to capiure and treat the prescribed water quality treatment volume, which is
defined as the runoff volume resulting from the first 1.2 inches of rainfall from a site; and

« Appropriate structural stormwater confrols are selected, designed, constructed, and
maintained according to the specific criteria in this Manual.

+ Runoff from hotspot land uses and activities is adequately treated and addressed through
the use of appropriate structural stormwater ¢ontrols and pollution prevention practices.

0 Minimum Standard #3 - Stream Channel Protection

Stream channel protection should [shalll be provided by using all of the foliowing three
approaches: {1} 24-hour extended detention storage of the 1-year, 24-hour retum frequency
storm event; (2) erosion prevention measures such as energy dissipation and velocity control;
and (3} preservation of the applicable stream buifer.

g Minimum Standard #4 - Overbank Flood Protection
Downstream averbank flood protection should [shall] be provided by confrolling the post-
development peak discharge rate to the predevelopment rate for the 25-year, 24-hour return
frequency storm event. If control of the 1-year, 24-hour storm (Minimum Standard #3} is
exempled, then overbank flood protection should [shall] be provided by controlling the post-
development peak discharge rate to the predevelopment rate for the Z-year through the 25-
year return frequency storm events.

G Minimum Standard #5 - Extreme Flood Protection

Extreme flood protection should {shall] be provided by controlling and/or safely conveying the
100-year, 24 hour return frequency storm event such that flooding is not exacerbated.
Existing and future floodplain areas should be preserved as possible.

O Minimum Standard #6 - Downstream Analysis

A downstream hydrologic analysis should [shall] be performed to determine if there are any
additional impacts in terms of peak flow increase or downstream flooding while meeting
Minimum Standards #1 through 5. This analysis should [shall] be performed at the outiei{s}
of the site, and downstream at each tributary junction to the point{s} in the conveyance
system where the area of the portion of the site draining into the system is less than or equal
1o 10% of the tofal drainage area above thal point.

4-4 Georgio Stormwater Managerment Manual Volume 1 (Policy Guidebook])



Q Minimum Standard #7 ~ Groundwater Recharge

Annual groundwater recharge rates should be maintzined to the extent practicable through
the use of nonstructural methods.

g  Minimum Standard #8 —~ Construction Eresien and Sedimentation Control

Erosion and sedimenrdation conirol practices shall be utilized during the construction phase or
during any land disturbing aclivities.

O Minimum Standard #9 - Stormwater Management System Operation and Maintenance

The stormwater management system, including all structural stormwater controls and
convevyances, should [shall] have an operation and maintenance plan o ensure that it
continues to function as designed,

QO Minimum Standard #10 — Pollution Prevention

To the maximum extent practicable, the development project shoukd [shalll implement
poliutant prevention practices and have a stormwater pollution prevention plan.

0 Minimum Standard #11 « Stormwater Management Site Plan

The development project should {shall] prepare a stormwater management site plan for local
government review that addresses Minimum Standards #1 through 10.

4.3 Stormwater Better Site Design Practices

4.3.1 introduction

The first step in addressing stormwater management begins with the site planning and design
process. Development projects can be designed {0 reduce their impact on watersheds when
carefut efforts are made to conserve natural sregs, reduce impervious cover and better integrate
stormwater treatment. By promoting & combination of these nonstructural approaches collectively
known as stormwater better site design practices, a community can help developers reduce the
amount of runoff and pollutants that are generated from a development or redevelopment site and
provide for some nonstructural on-site treatment and control of runoff. The goals of betler site
design include:

= Managing stormwater (quantity and quality) as close to the point of origin as possible and
minimizing collection and conveyance

= Preventing stormwater impacts rather than mitigating them

+  LHilizing simple, nonstructural methods for stormwater management that are lower cost
and lower maintenance than structural controls

s« Creating a multifunctional landscapse
« Using hydrology as a framework for site design

Better site design for stormwater management includes a number of sife design techniques such
as preserving natural features and resources, effectively laying out the site elements to reduce
impact, reducing the amount of impervious surfaces, and utilizing natural features on the site for
stormwater management. The aim is to reduce the environmental impact "footprint” of the site
while retaining and enhancing the ownerideveloper's purpose and vision for the site. Many of the
hetter site design concepts can reduce the cost of infrastructure while maintaining or even
increasing the value of the property.

Better site design concepts can be viewed as both water quantity and water quality management
tools and can reduce the size and cost of required structural stormwater controls—sometimes
eliminating the need for them entirely. The site design approach can result in a more natural and
cost-effective stormwater management system that better mimics the natural hydrologic congitions of
the site, has a lower maintenance burden and provides for more sustainability.
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4.3.2 Suite of Stormwaier Better Site Design Praciices

Listed below are the stormwater better site design practices and techniques recommended in this
Manual. Each of the practices iisted here are covered in more detafl with exampies in Volume 2,
Section 1.5. Figures 4.3-1 and 4.3-2 illustrate the use of some of these betler site design
principles for a residential and office park example, respectively.

Conservation of Natural Features and Resotirces

The first step in the better site design process is to identify and preserve the natural features and
resaurces that can be used in the protection of water resources by reducing stormwater runoff,
providing runcff storage, reducing flooding, preventing soil erosion, promoting infiliration, and
remaving stormwater pollutants. Some of the natural features that should be taken into account
include;

Natural drainage pathways Cther natural features or crifical areas

Intermittent and perennial streams

s Areas of undisturbed vegetation « Aguifers and recharge areas
+ Floodplains and riparian areas «  Wellands

» Ridgetops and steep slopes » Soils

» L 4

»

Delineation of natural features is typically dane through a comprehensive site analysis and
inventory befare any site layout design is performed. Approaches that should be followed in
conserving natural features and resources include:

* Preserving Undisturbed Natural Areas
s Presaerving Riparian Buffers

s+  Avoiding Floodplaing

«  Avoiding Steep Slopes

»

Minimizing Siting on Porous or Eradible Soils

Lower Impact Site Design Technigues

After conservation areas have been delineated, there are additional opportunities in the
prefiminary stages of a site design for avoiding downsiream impacts from the develapment,
These primarily deal with the location and configuration of lots or structures on the site and
include the following recommendations and options:

Fitting the Design to the Terrain

Reducing the Limits of Clearing and Grading

Locating Development in Less Sensitive Areas

Litllizing Open Space Development and/or Nontraditionat Lot Designs for Residential
Areas .

+ Considering Creative Development Design

5. & s

Heduction of Impervious Cover

Reducing the area of total impervious surfage on a site directly reduces the volume of stormwater
runoff and associated pollutants that are generated. it can also reduce the size and cost of
necessary infrastructure, Some of the ways that impervious cover can be reduced in a
deveglopment include:

Reducing Roadway Lengths
Reducing Roadway Widlhs
Reducing the Footprint of Bulldings
Reducing the Parking Foolprint
Reducing Setbacks and Frontages
Fewer or Alternative Cul-de-sacs

% % % & & W

4-6 Georgia Stormwoter b Volume 1 {Policy Guidebook)



rg:imi I—" TR r I _/ » Site is Mass Graded
" : T T ; » Hatural Drainage Patteras Destroyed

?...,w I J E;E]mlﬂlmlm'mj& « Existing Tree Cover Removed

) B | oo e m By 4 » Gharacter of $ite is Destroyed
e - = = - = Extensive Storm Drain System Reqguired

r_ =] §; o \ = Amenity Canter is Only Open Space

."‘@ ! ; EI \ ¥

L beo- : ¥ g

0

=

—= |

¢ [T

Lo

. RN >/

P SR

-

| T\

-

ey
: 1E: =k N2 LR
i = Y

BB IR

’("7 U A S oy

Figure 4.3-1 Comparison of a Traditional Residential Subdivision Design {above} and an
Innovative Site Plan Developed Using Betier Site Design Practices (below).
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Figure 4.3-2 Comparison of a Traditional Office Park Design (above} and an Innovative
Site Plan Developed Using Better Site Design Practices (below).
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Utilization of Natural Features for Stormwaler Management

Traditional stormwater drainage deslgn tends fo ignore and replace natural drainage patterns and
often results in overly efficient hygraulic conveyance systems. Structural stormwater controls are
costly and often can require high levels of maintenance for optimal operation. Through use of
natural site features and drainage systems, careful site design can reduce the need and size of
structural conveyance systems and controls. Some of the methods of incorporating natural
featuras into an overall stormwater management site plan include the following:

Using Buffers and Undisturbed Areas

Using Naturai Drainageways Instead of Storm Sewer Systems
Use Vegetated Swales Instead of Curb and Gutter

Draining Runoff to Pervious Areas

. » % &
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4.7 Guidance on Structural Stormwater Controls

4.7.1 Infroduction

The impacts of stormwater runoff from development cannot be completely mitigated by land use
and nonstructural approaches. Therefore, a community must develop a program to require the
use of structural stormwater control measures on new development and redevelopment sites.
Structural stormwater controls (sometimes referred to as structural best marnagement practices or
BMPs) are constructed stormwater management facilities designed to treat stormwater runoff
and/or mitigate the effects of increased stormwater runoff peak rate, volume, and velocity due to
urbanization.

Volume 2 recommends a number of structural stormwater controls for Georgia that can be used
for meeting the minimum stormwater management standards for development and the unified
stormwater sizing criteria. These recommended controls are divided into three categories:
general application, limited application, and defention structural controls. The next several pages
describe the structural eontrols recommended for use in Georgia communities. -

4.7.2 Recommended Structural Stormwater Conirol Practices for Georgia
Communities

General Application Controls

General application structural controls are recommended for use with a wide variety of land uses
and development types. These structural controls have a demonstrated ability to effectively treat
the Water Quality Volume {(WQ,} and are presumed to be able to remove 80% of the total annual
average TS5 load in typical post-development urban runoff when designed, constructed and
maintained in accordance with recommended specifications. Several of the general application
structural controls can also be designed fo provide water quantity control; i.e., downstream
channel protection (CP,), overbank flood protection {Qg;s) andfor extreme flood protection (Qy).
General application condrols are the recommended stormwater management facilities for a sile
wherever feasible and practical.
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There are six types of general application controls, which are summarized below. Detailed
descriptions of each structural control along with design criteria and procedures are provided in
Volume 2, Section 3.2.

Stormwater Ponds

Stormwater ponds are constructed stormwater retention basins that have a permarent pool {or
micropool} of water. Runoff from each rain event is detained and treated in the pool. Pond
design variants include:

Wet Pand

Wet Extended Detention Pond
Micropool Extended Detention Pond
Multiple Pond Systems

Stormwater Wetlands

Stormwater wetlands are constructed wetland systems used for stormwater management.
Stormwater wetlands consist of 2 combination of shallow marsh areas, open waler and semi-wet
areas above the permanent water surface. Wetland design variants include:

Shallow Wetland

Extended Deatention Shallow Wetland
PondWetland Systems

Pocket Wetland

® » & @

*« » & @

Bioretertion Areas

Bigretention areas are shallow stormwater basins or landscaped areas that ulllize engineered
solls and vegetation {o capture and treat stormwater runoff. Runoff may be returned to the
conveyance system, or allowed to fully or partially exfiltrate inte the soil.

Sand Filters

Sand filters are muiti-chamber structures designed to treat stormwater runoff through filtration,
using a sand bed as the primary filler media. Filtered runoff may be returned to the conveyance
system, or allowed to fully or pantially exfilirate into the soil. The two sand fiter design variants
are:

» Surface Sand Filter
» Perimeter Sand Filter
infittration Trenches

An infiftration trench is an excavated trench filled with stone agygregate used to capture and aliow
infiltration of stormwater runeoff into the surrounding soils from the bottorn and sides of the trench.

Enhanced Swales

Enhanced swales are vegetated apen channels that are explicitly designed and constructed to
capture and treat stormwater runoff within dry or wet ceils formed by check dams or other means.
The twe types of enhanced swales are:

s Dry Swale
s Wet Swale/Wetland Charinel

Limited Application Controls

Limited application structural controls are those that are recommended only for imited use or for
special site or desigh conditions. Generally, these practices: (1) cannot alone achieve the 80%
TSS removal target, (2) are intended to address hotspot or specific land use constraints or
conditions, and/or (3} may have high or special maintenance requirements that may preclude
their use. Limited application confrols are typically used for water quality treatment only.
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Some of these controls can be used as a pretreatment measure or in series with other structural
controls to meet poliutant removal goals. Limited application structural controls should be
considered primarily for commercial, industrial or institutional developments.

The following Timited application controls are provided for consideration in this Manual. Eachis
discussed in detail with appropriate application guidance in Volume 2, Section 3.3.

Bicfilters

» Filter Strip
» (Grass Channel

Filtering Practices

s Organic Filter
» Underground Sand Filter

Waelland Systems
+ Submerged Gravel Wetland

Hydrodynamic Devices
»  Gravity (Oil-Grit) Separator
Porous Surfaces

» Modular Porous Paver Systems
» Porous Concrete

Chemical Treatment

+  Alum Treatmem Systemn

Proprietary Systems
« Commergial Stormwater Controls

Detention Controls

Detention strustural controls are used only for providing water quantity control {channel
protection, overbank ficod protection, or extrermne channel protection), and are typically used
downstream of a general application or limited application structuraf control. Types of detention
controls include:

= Dry Detention and Dry Extended Detention Basing
s Multi-purpose Detention Areas
« Underground Detention

A detailed discussion of each of the detention controls, as well as design criteria and procedures
can be found in Voltime 2, Section 3.4.

4.7.3 Suitability of Structural Stormwater Controls fo Meetl Stormwater
Management Requirements

Table 4.7-1 summarizes the stormwater management suitability of the various structural condrols in
addressing each of the unified stormwater sizing oriteria. Given that many structural controls cannot
meet all of the sizing criteria, typically two or more controls are used in serigs to form what is known
a5 a stormwater “treatmentt train.” Volume 2, Section 3.1 provides guidance on the use of &
treatment frain as well as how fo calculate the pollutant removal efficiency for structural confrols in
seres. Volume 2 also provides guidance for choosing the appropriate structural stormwater
control(s) for a site as well as the basic considerations and limftations on the use of a particular
structural control.
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Table 4.7-1 Suitability of Structural Stormwater Controls to Maet Unified Stormwater Sizing
Criteria
Structural Stormwater Water Quallty P?;gggzi‘ Oi?;boghk Extreme Aood
Conhol Volume (WQ.) (CPY) ?r?gefigoa Protection {()
2]

General Application
Stormwater Ponds v’ v v v
Stormwater Wetlands v v v v
Bioretention Areas v o ] ® E
Sand Filters v o e ®
Infiltration Trenches v o ® °
Enhanced Swales v k] A ®

Limited Application
Biofilters ] ® ® ®
Fitering Practices v ® e ® !
Wetland Systems v ® ® ®
Hydrodynamic Devices o L ® ®
Porous Surfaces v < ® ® 1

i Chemical Treatment v ® o ® 1

Proprietary Systems * * * *

Detention Controls ® v v v

‘/ = Able 1o meet stormwater sizing criterion (for water quality, this controf is presumed o meet the 80% TSS
reduclion goal when sizad o treat the WQ, and designed, constructed and maintained properly)

O = Typically provides partial reatment of WQ,.. May be used in pretraatment and as part of 2 “treatment trzin®

D = canbe ingorperated into the structural control in certain situations

® =t typically able or used to meet stormwater sizing oriterion

* . ] . .
= The application and performance of specific commertial devices and systerns mus? be provided by the
manufactisrer and should be verified by independent third-party sources and data

4.7.4 Implementing Application and Design Criteria for Structural Stormwater
Controls

In order t¢ implement a structural stormwater control program and requirements, a local govemment
must first determine the suite of structural controls that will be allowed by the community. The
recommended struciural controls for Georgia communities provided in this Manual is a good starting
point, as these controls were setected by a task force of local government staff and stormwater
experts. Communities can allow confrols not included in this Manual (including various commercial
systerns) at their discretion, but should not do so without independentiy derived information
concerning perfformance, mamtenance, and application requirements and fimitations.

Onee the list of allowable stormwater controls has been determined, specific application and design
guidarice should be developed and provided for each structural control practice, including:
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General Description of the Structural Stormwater Control
Stormwater Management Suitability

Pollutant Removal Capabilities and Design Removal Efficiencies
Application and Site Feasibility Criteria

Planning and Design Criferia

Deslgn Procedures

Inspection and Maintenance Requirements

Construction and Materials Specifications

Example Schematics

Design Forms

= & » B 8 & & B 0

This guidance should be provided in a design manual or handbook along with specific design
examples. Volume 2 contains this information for many of the recommended structural controls
listed above. Additional guidance in the form of training seminars and workshops is invaluable to
educating the developrment community on the design, construction and ongoing maintenance
issues involved with using structural stormwater controls.

4.8 Stormwater Management Site Plans

4.8.1 infroduction

To encourage and ensure that local stormwater guidelines and requirements are implemented,
communities should implement a formal site plan preparation, submitial, and review procedure
that facilitates open communication and understanding between the involved parties.

A stormwater management site plan is a comprehensive report that contains the technical
information and analysis to allow a community to determine whether a proposed new
development or redevelopment project meets the local stormwaler regulatory requirements. This
section discusses the typical corfents of a stormwaler management site plan and the
recommended review and consuliation checkpoints between the local government staff and the
site developer.

The procedures and guidefines far the preparation of a site stormwater plan should be explicitly
stated in a local ordinance. The ordinance, in turm, may refer fo a design guidance document for
additional detail. ldeally, site stormwater plans are developed with open lines of communication
hatween the developer (and developer's engineer} and the plan reviewer. Stormwater plans are
more than just the preparation of a document and maps. Instead, stormwater plans should be
thought of as a process that occurs over the planning and development cycle and then continues
after buiidout via regular inspection and maintenance of the stormwater management system.

4.8.2 Contents of a Stormwater Management Site Plan

The following elements are recommended components for local stormwater management site
plan requirements. Based on a community's prerogative, small-scale projects could be allowed to
prepare a site plan that includes a defined subset of the elements outlined below,

1)} Existing Condifions Hydrologic Analysis

(14

A topographic map of existing site conditions (minimum 2-foot contour interval
recommended) with the basin boundaries indicated

Acreage, soil types and land cover of areas for each subbasin affected by the project

All perennial and intermittent streams and other surface waler features

All existing slormwater conveyances and structural control facilities

Direction of flow and exits from the site

Analysis of runoff provided by off-site areas upstream of the project site

Methodologies, assumptions, site parameters and supporting design calculations used in
analyzing the existing conditions site hydrology
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2) Fost-Development Hydrologic Analysis

+  Atopographic map of developed site conditions {minimum 2-foot contour interval
recommendad) with the post-development basin boundaries indicated

¢ Total area of post-development impervious surfaces and other land cover areas for each
subbasin affected by the project

« Unified stormwater sizing criteria runoff calcuiations for water quality, channe! pratection,
overbank flaoding protection and extreme flood protection for each subbasin

s Location and boundaries of proposed natural feature protection areas
Documentation and calcufations for any applicable site design credits that are being
utilized

s Methodologies, assumptions, site parameters and supporting design caiculations used in
analyzing the existing conditions site hydrology

3} Stormwater Management System

s Drawing or sketch of the stormwater management system including the location of non-
structural site design features and the placement of existing and proposed structural
stormwater controls. This drawing should show design water surface elevations, storage
volumes available from zero to maximum head, location of inlet and outlets, location of
bypass and discharge systems, and all orificefrestrictor sizes.

« HNamrative describing that appropriate and effective structural stormwater controls have
been selected

+ Cross-section and profile drawings and design details for each of the structural
stormwater controls In the system. This should include supporting calculations to show
that the facility Is designed according to the applicable design criteria.

« Hydrologic and hydraulic analysis of the stormwater management system for ali
applicable design storms {shouid include stage-storage or outlet rating curves, and inflow
and outflow hydrographs)

+ Documentation and supporting calculations to show that the stormwater management
system adequately meets the unified stormwater sizing criteria

» Drawings, design calculations and elevations for all existing and proposed stormwater
conveyance elements including stormwater drains, pipes, culverts, ¢atch basins,
channels, swales and areas of overland flow

4} Downstream Analysis

¢ Supporting calculations for a downsiream peak flow analysis using the ten-percent rule
necessary to show safe passage of post-development design flows downstream

5} Erosion and Sedimentation Control Plan

» Must contain alt the elements specified in the Georgia Erosion and Sediment Control Act
and lacal ordinances and regulations

» Sequence/phasing of construction and temporary stabilization measures

»  Temporary struciures that will be converted into permanent stormwater controls

6) Landscaping Plan

= Arrangement of planted areas, natural areas and other landscaped features on the site
plan

+ Information necessary to construct the landscaping elements shown on the plan drawings
Descriptions and standards for the methods, materials and vegetation that are to be used
in the construction

7} Operations and Maintenance Plan

» Desuription of maintenance tasks, responsible parties for mainienance, funding, actess
and safety issues

8} Evidence of Acquisition of Applicable Local and Non-local Permits
9) Waiver Requests
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4.8.3 Procedure for Reviewing Stormwater Site Plans

Section 1.3 of Volume 2 describes the general protedure in the preparation of a stormwater site
plan. The following steps are intended to provide a community with a review process and
checkpoints that complements the procedure from the site developer's perspective:

{1) Pre-consultation Meeting and Joint Site Visit
{2) Review Stormwater Concept Plan
{3) Review Preliminary Stormwater Site Plan
{4) Review Final Stormwater Site Plan
Additional steps to ensure compliance with the stormwater management site plan include:
(5) Pre-construction Meeting
{6} Construction Inspections
{7) Ongoing Maintenance Inspections

Step 1. Pre-consultation Meeting and Joint Site Visit

The most important action that can take place at the beginning of the development project s a
pre-consultation meeting between the local review authority and the developer and his team to
outline the stormwater management requirements and other regulations, and to assist developers
in assessing constraints, opportunities, and potential for stormwater design concepls.

This recoinmended step helps fo esiablish a constructive parinership through the development
process. A joint site visil, if possible, can yield a conceptual outline of the stormwater
management plan and stralegies. By walking the site, the two parties can idenfify and anticipate
problems, define general expecialions and establish general boundaries of natural feature
protection and conservation areas. A major incentive for pre-consultation is that permitting and
plan approval requirements will become clear at an early stage, increasing the likelihood that the
approval process will proceed faster and more smoothly,

The site developer should be made familiar with the local stormwater management and
development requirements and design criterla that apply to the site. These may include:

Minimum design and performance standards for stormwater management

Design storm frequencies

Conveyance design criteria

Floodplain criteria

Buffer/sethack criteria

Wetland provisions

Watershed-based criteria

Erosion and sedimentation control requirements

Maintenance reguiremerits

Need for physical site evaluations (infiltration tests, geotechnical evaluations, etc.)

* B & & & & A & » »

This guidance could be provided at the pre-consultation meeting and should be defailed in
various local ordinances {e.g., subdivision codes, stormwater and drainage codes, ete). This
information could be contained in a set of checklists which would be provided to the developer.
Appendix B contains example checklists cutlining the necessary steps to prepare preliminary and
final stormwater management site plans.

Current land use plans, comprehensive plans, zoning ordinances, road and ulility plans,
watershed or overlay districts, and public facility plans should all be consulted to determine the
need for compliance with other local and state regulatory requirements. Opporfunities for spedial
types of development (e.g., clustering) or special land use opportunities {e.g., canservation
easements or tax incentives) should be investigated. There may also be an ability to partner with
the site developer in the development of greenways or open space parks.
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Step 2. Review Stomnwater Concept Plan

During the concept plan stage the site designer will perform most of the layout of the site
including the prefiminary stormwater management systern design and layout. The stormwater
concept plan allows the design engineer to propose a potential site layout and gives the
developer and local review authority a "first look” at the stormwater management system for the
proposed development. The stormwater concept plan should be submitied to and approved by
the local plan reviewer before detailed preliminary sile plans are developed.

H is extremely important at this stage that stormwater design is integrated into the overall site
design concept in order fo best reduce the impacts of the development as well as provide for the
mast cost-effective and environmentally sensitive approach.

Step 3. Review Preliminary Stormwater Site Plan

The preliminary plan ensures that local requirements and criteria are being complied with and that
opportunities are being taken to minimize adverse impacts from the development.

The preliminary stormwater management site plan should consist of maps, narrative, and
supparting design calculations (hydrologic and hydraudic) for the proposed stormwater
management system, and should include the following elements from section 4.8.2;

» Existing Conditions Hydrologic Analysis
s Post-Development Hydrologic Analysis
» Stormwater Management System

¢  Downstream Analysis

It should be demonstrated that appropriate and effective stormwater controls have been selecied
and adequately designed. The preliminary plan should also include, among other things, street
and site layout, delineation of natural feature protection and conservation areas, soils data,
existing and proposed topography, relation of site to upsiream drainage, limits of clearing and
grading, and proposed methods to manage and maintain conservation areas (e.g., easememnts,
maintenance agreements/responsibilities, etc.)

Step 4. Review Final Starmwater Site Plan

The final stormwater management site plan adds further detail to the preliminary plan and reflects
changes that are requested or required by the local review authority. The final slormwater sile
pian should include all of the revised elements from the preliminary plan as well as the following
tems:

» Erosion and Sedimentation Control Plan

¢ Landscaping Plan

+ Operations and Maintenance Plan

s Evidence of Acquisition of Applicable Local and Non-local Permits

« Waiver Requests

This process may be iterative. The reviewer shouid ensure that all submittal requirements have
been satisfactorily addressed and permits, easements, and perlinent legal agreements {e.g.,
maintenance agreements, performance bond, etc.} have been oblained and/or execuled.

The completed final stormwater site plan should he submitted to the local review authority for final
approval prior to any construction activities on the development site. Approval of the final plan is
the last major milestone in the stormwater planning process. The remaining sleps are to ensure
that the plan is installed, implemented, and maintained properly.
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Step b. Pre-construction Meeting

This step ensures that the contractor, engineer, inspector, and plan reviewer can be sure that
each parly understands how the plan will be implemented on the site. A pre-construction meeting
should occur before any dearing or grading is initialed on the site. This is the appropriate time to
ensure that natural feature protection areas and limits of disturbance have been adequately
staked and adequate erosion and sediment control measures are in place.

Step 6. Construction Inspections

Project sites should perigdically be inspected during construction by local agencies to ensure that
conservation areas have been adequately protected and that stormwater control and conveyance
facilities are being constructed as designed. Inspection frequency may vary with regard to site
size and location; however, monthly inspections are a good target. In addition it is recommended
that some inspections occur after larger storm events {e.g.. 0.5 inches and greater). The
inspection protess can prevent later problems that result in penalties and added cost to
developers.

An added henefit of a formalized and regular inspection process is that it should help o motivate
cordractors to internalize regular maintenance of sediment controls as pari of the daily
construciion operations. H necessary, a community can consider implementing a penalty systemn,
whereby fines can be assessed or even stop work orders issued.

A final inspection is needed to ensure that the construction conforms to the intent of the approved
design. Prior to issuing an occupancy permit and releasing any applicable bonds, the review
authority should ensure that: {1} temporary erosion control measures have been removed; {2)
storimwater controls are unobstructed and in good working order; (3) permanent vegetation cover
has been established in exposed areas; (4) any damage to natural feature protection and
congervation areas has been restored; (5) conservation areas and buffers have been adequately
marked or signed; and (B} any other applicable conditions.

Record drawings of the structural stormwater controls and drainage facilities should also be
acqulired by the community, as they are important in the long-term maintenance of the facilities,
The review authority should keep copies of the drawings and associaled documents and develop
a local stormwater control inventory and data storage system. With geographic information
systems (GIS) becoming more widely used, much of these data can be stored slectronically.

Step 7. Ongoing Maintenance Inspections

Ongoing inspection and maintenance of a project site’s stormwater management system is often
the weakest component of stormwater plans. i needs to be clearly detailed in the stormwater site
plan which entity has responsibility for operation and maintenance of all structural stormwater
controls and drainage facilities. Often, the responsibility for maintenance is transferred from the
developer and contractor 1o the owner.  Communication about this important responsibilily Is
usuplly inadeguate; therefore communities may need to consider ways to notify properly owners
of their responsibilities. For example, notification can be made through a legal disclosure upon
sale or transfer of property or public outreach programs may be instituted to describe the purpose
and value of maintenance.

ideally, preparation of maintenance plans should be & reguirement of the stormwater site plan
preparation and review process. A maintenance plan should outline the scope of activities,
schedule, and responsible parties. Vegetation, sediment management, access, and safety issues
showtd also be addressed. It is important that the maintenance plan contains the necessary
provisions to ensure that vegetation establishment occurs in the first few vears after construction.
In addition, the plan should address testing and disposal of sediments that will likely be
necessary.

Annual inspections of stormwater management faciliies should be conducted by an appropriate
local agency. Where chronic or severe problems exist, the local government should have the
authority to remedy the sifuation and charge the responsible party for the cost of the work, This
authority should be well established in an ardinance.
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MENU OF MANAGEMENT PROGRAM OPTIONS

Construction Site Storm Water Runoff Control

The following “Menu of Management Program Options” has been developed from a number of
sources, including suggestions by Regional Program participants at the Construction Site
Runoff Control Workshops, local erosion and sediment control ordinances, EPA documents,
and others. Participants may consider these options in the process of developing the
consfruction component of their municipal storm water management plan.

These suggestions do not represent the complete universe of alternatives available, nor do they
represent an attempt to present a packaged storm water management plan. It is the
responsibility of each city or county to develop a complete storm water management plan that
meets the regulatory requirements. Consider the regulatory goal of *maximum extent
practicable” (MEP) when developing your storm water management plan and realize that
implementation of the plan and related ordinances becomes a condition of your storm water
permit. Prepare a plan that is functional and can be implemented effectively in your jurisdiction.

The italicized text included below is the language for the *Construction Site Storm Water Runoff
Control” Minimum Measure taken from EPA’s Final Phase [l Rule. The Final Phase Il Rule
establishes the minimum requirements that TNRCC will use in drafting the corresponding storm
water permit for small municipalities in Texas. Cities and counties should use these
requirements in planning their storm water management programs until TNRCC issues the
Texas permit (TNRCC must issue the Phase Il municipal storm water permit by December 9,
2002).

“Your NPDES MS4 permit will require at a minimum that vou develop. implement and
enforce a storm water management program designed fo reduce the discharge of pollutanis
from your MS4 to the maximum extent practicable {(MEFP) fand] fo protect waler quality.. . Your
storm water management program must include the [following] minimum control measures...”

"Construction site storm water runcff confrol, (1) You must develop, implement. and enforce
a program to reduce pollutants in any storm water runoff to vour small MS4 from construction
activities that result in a land disturbance of greater than or equal to one acre. Reduction of
storm water discharges from construction activity disturbing less than one acre must be included
in_your program if that construction activity is part of a larger common plan of development or
Sale that would disturb one acre or more.”

“Gii} Your program must include the development and implementation of af & minimum:”

TA) An ordinance or other requlatory mechanism to require erosion and sediment confrols,
as well as sanctions fo ensure compliance. ta the extent allowable under State, Tribal_or local
faw”

Note: For organizational purposes, this section will primarily cover policy and procedural
elements of the ordinance. Technical requirements imposed by the ordinance are covered
under other sections.
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Coordination with Federal/State Construction Permits and NCTCOG Regional Program

* Require NPDES or TPDES construction permit coverage as part of ordinance and require
copy of Notice of Intent to be filed with M34 operator

¢ Establish that a violation of an NPDES or TPDES construction permit is a violation of the
local ordinance

» Establish local minimum fraining requirements and require contractors to submit
qualifications of individuals with responsibility for inspection and maintenance of storm
water pollution prevention best management practices

+ Require usage of best management practices (BMPs) detailed in the NCTCOG
Construction BMP Manual

e Reguire NCTCOG Construction BMP Manual recommended 70% site rating (E&S plan
designed to retain a minimum of 70% of potential sediment loss)

Local Permit Options
Note: The Phase Il MS4 storm water regulations do not specifically require cities/counties to
have a local permit for earth disturbing activities; however a permit system may help in tracking
clearing and grading activities.

¢ Require a grading permit for any earth disturbing or filling activities; and/or

* Require a building permit for any construction (including grading) or demolition activities

Discharge Prohibition
» Prohibit all non-storm water discharges {except those allowed by EPA/TNRCC) from the
site under development; and/or
« Prohibit sediment, {rash, or debris from leaving the site under development; andfor
+ Prohibit sediment, trash, or debris from entering the M54 (including streets) and receiving
waters as a result of construction activities on a property

8anctions for Noncompliance

Note: Provide for escalating levels of sanctions depending on severity of violation and

repeated failure of operator fo correct identified deficiencies (warnings, fines, stop work

orders, efc.)

+ Require posting of bond (or deposit) to cover cost of restoration/final stabilization if
operator defaults; andfor

» Establish procedures for issuance of warning notice of violation (with no fine associated)
for first time offense; andfor

¢ Establish provisions for fines for violations, with each day of noncompliance constituting a
separate offense; and/or

o Establish provisions to issue stop-work orders; and/or

o Establish provisions for the local government to correct violations and charge the offender
for reimbursement of costs incurred; and/or

« Establish provisions for the local government to take out a lien against the property to
recover expenses to correct viclations; and/or

» Establish provisions to deny further permit approvals or project authorizations to non-
complying developers or contractors

Residential Subdivision Issues
s Incorporate requirement in subdivision regulations for developers and contracters to
comply with state and federal construction storm water permit rules {particularly useful for
counties with limited enforcement authority)
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Require the developer to post an erosion control deposit for @ach lot in a residential
development (Plano)

+ Require final stabilization of all disturbed ground prior to acceptance of infrastructure
» Require the land developer to maintain temporary and permanent erosion and sediment

controls on all lots for which a building permit has not been issued (unless entire project
transferred to one builder who would then assume the responsibility)

Require the land developer to maintain all temporary and permanent erosion and sediment
controls not associated with individual lots (iniet protection, sediment basins, common
areas, etc.) until the subdivision is built-out or the project is transferred to one builder who
would then assume the responsibility for BMP maintenance

* Require that all utilities be in place prior to acceptance of infrastructure
» Require individual purchasers of new homes to establish final stabilization if not conducted

by homebuilder

(B) Requirements for conslruction site operators lo implement appropriate erosion and
sediment conlrol best management praclices”

Note: These requirements can be included in the erosion and sediment control ordinance, or
may be implemented by other procedural means such as engineering or drainage standards.

Erosion and Sediment Control Plan

Require submission and approval of an erosion and sediment control (E&S) plan prior to
earth disturbing activities; and/or

Require submission of the Storm Water Pollution Prevention Plan {(SWPPP) specified by
the NPDES or TPDES construction permit

Require E&S plan (or SWPPP) to be prepared by an individual with appropriate
credentials (erosion control certification, licensed engineer or landscape architect, etc.)
Require E&S plan {(or SWPPP) fo refiect different phases of construction (clearing,
grading, infrastructure, building, completion/landscaping)

Require E&S plan (or SWPPP) to note sequence of construction/installation of BMPs
Provide a checklist to developers, engineers, and contractors with specific erosion and
sediment control plan requirements

Best Management Practices

Require BMPs to be installed and maintained as specified in the NCTCOG Construction
BMP Manual {or TPWA, ASCE, etc.)

Require disturbed area to be limited to the greatest extent possible

» Require specific approval and permanent stabilization measures for cutfill slopes over 3:1
s Require local approval for temporary stream crossings and construction activities in

]

waterways (in addition to any required Army Corps of Engineers approval)
Require velocity dissipation for water or fire line flushing operations

Practices for Individual Residential Lots

»

Require a “limited” or “generic” erosion and sediment control plan as a condition of issuing
a building permit

Require a minimum of 8' (or other appropriate width) of erosion control matting around
downsiope perimeter of lot or adjacent to curb face and drainage swales
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C) Reaguirements for construction sife operafors to control waste such as discarded
bullding materials.  concrete fruck washoul, chemicals, [iter, and sanitary waslte at the

construction site that may cause adverse impacts o water gualify”

Waste Management Plans/Procedures

+ Require usage of best management practices (BMPs) detailed in the NCTCOG
Construction BMP Manual (or TPWA, ASCE, etc)

» Require locations of waste containers, concrete washout facilities, chemical storage areas,
refueling areas, sanitary facilities, and chlorinated water treatment facilities to be shown on
appropriate plans {construction, E&3, SWPPP, efc.)

= Require waste collection areas to be located such that they do not receive substantial
runoff from upland areas and do not drain directly to the MS4 (inciuding streets) or
receiving waters

= Require sanilary waste facilities {portable toilets) to be located a specified minimum
distance (~10 {o 20 feet) away from storm drain inlets and receiving waters; and/or

s Require containment for sanitary waste facilities (portable toilets)

« Require management of chiorinated water discharge from water line sanitation operations
to provide for dissipation of chlorine (and velocity) prior to discharge to MS4 or receiving
waters (sheet flow over vegetation, spray irrigation over vegetation, temporary
impoundment, etc.)

+ Provide a checklist to developers, engineers, and contractors with waste managsment
plan requirements

¢ Audit facilities that collect waste materials from construction sites to ensure they are not
dumping illegally

Hazardous Waste Management

= Require chemicals, paint, petroleum, fertilizer, and pesticide to be stored in a covered
enclosure

+ Require above ground petroleum storage tanks to be placed in a bermed enclosure

s Require disposal of emptyfunused chemical containers in accordance with label
instructions (or provide more detailed local instructions)

s Require segregation of potentially hazardous and non-hazardous wastes

+ Require spill control procedures and notification of spills to the MS4

Construction Waste and Trash Management
* Require appropriate waste containers that prohibit pollutant runoff
« Require daily cleanup of construction site and placement of all waste and trash in
approved containers
» Require disposal of all construction site wastes at authorized disposal facilities
+ Require (or encourage) recyceling of appropriate waste construction materials (Frisco)

D) Procedures for site plan review which incorporate consideration of potential water
guality impacts”

Development Review Committee
« Implement a Development Review Commitiee to review applicable plans to ensure
compliance with erosion and sediment/waste control requirements for all public and private
construction projects
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¢ Development Review Committee composition could include staff from engineering, public
works, and environmental management as appropriate

+ Require a tree survey (if a tree ordinance is in place) to be included in the development
plans

Pre-construction Meeting
» Require a pre-construction meeting for all public and private projects to outline sediment
and erosion/waste control requirements to the developer and contractors
« Include inspector with responsibility for storm water inspection for the project in the pre-
construction meeting
« Provide an information packet outlining storm water program requirements to developers
and contractors

Education/Training for Developers, Builders, and Contractors
s Conduct periodic meetings to educate companies involved in public and private
construction in the jurisdiction on local pollution prevention requirements and procedures

“(E) Procedures for receipt and considerafion of information subrmitted by the public”

Complaint Response
s Establish a “hotline” phone number for citizen complaints (NCTCOG could establish
regional hotline)
« Establish a maximum time to investigate and report back to person making complaint
» Establish procedures for recordkeeping of complaints and corrective actions taken
+ |ncorporate response to citizen complaints into the construction inspection process

“F) Procedures for site inspection and enforcement of control measures”

Organization
« Use existing inspection organizations (engineering, public works, building) and incorporate
inspection of erosion and sediment/waste controls into their normal functions; or
« Create a storm water or environmental management departiment with sole or primary
responsibility for erosion and sedimentiwaste control inspections

Training and Materials
» Provide training to all personnel involved in construction inspection and enforcement on
inspection of storm water pollution prevention practices for construction
« Provide fraining to other personnel to recognize erosion and sediment control problems
and report to appropriate department
» Provide a standard form with all inspection requirements for use on inspections

Inspection Frequency/Notification Requirements
+ Establish appropriate frequencies for inspection of construction storm water BMPs for
different types of development: residential subdivision infrastructure construction {(once per
week or two weeks, and/or at other required inspections); single family residence (at each
code inspection); commercial construction (clearing, grading, code inspections); and/or
» Establish a general frequency of inspection of all active construction sites (i.e. all sites
inspected at least once per month); andfor
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+ Establish priprities for inspections of construction sites depending on probable impact (size
or type of development, proximily to sensitive receiving waters, etc.)

+ Conduct inspections in response to observations by local government personnel or citizen
complaints

+ Require notification from contractor prior to start or on completion of various stages of
construction (filing of NOI, start of clearing, completion of installation of BMPs, completion
of clearing, completion of grading, completion of final landscaping, filing of NOT, etc)

Procedures
» Establish procedures for notifying operators of violations and required corrective actions
depending on the type of viclation
» Establish allowable time for corrective action depending on severity of actual or likely
impact on receiving waters as a result of violation
» Establish procedures for recordkeeping of inspections and compliance actions

Enforcement

Note: These measures can be used in addition to the sanctions included in the ordinance

section above.

+« Withhold payment on public projects (authority may need to be provided for in contract
documents)

» Withhold building, plumbing, electrical, etc. inspection approvals (authority may need to be
provided for in building ordinance} until corrective measures are completed

+ Utilize litter, health, nuisance or other related ordinance authority to require cleanup of
construction sites
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United “tates Office of Water EPA 833-F-00-C0B
Envirc  =ntal Protection {4203} January 2000
Agency Fact Sheet 2.6

Storm Water Phase i
Final Rule

Construction Site Runoff Control
Minimum Control Measure

Storm Water Phase ll
Final Rule
Fact Sheet Series

Dverview

1.0 - Storm Water Phase 1 Final
Rije: An Overview

Small M54 Program

2.0~ 8mall M84 Sterm Water
Pragram Overview

2.1 -Wha's Covered? Designation
and Walvers of Regulaled Smalt
M8ds

2.2 Urbanized Areas: Definition
and Dascription

Hinimum Conlrof Measures

2.3 - Public Education and
Culreach

24 — Public Participation/
Involvernent

2.5 - ich Discharge Delection
and Elirsinalion

2.6 - Construction Sile Runoff
Conlrol

27 — Post-Construclion Funolf
Conirgl

2.8 ~ Pullution PreventioryGood
Housekeeping

2.9 Pemitling and Reporting:
The Pracess and Requirements

210~ Federal and State-Opetsled
MS4s: Progiam Implementation

Construction Program

3.0 - Construction Program
Overview

3.1 - Consiruciion Rainfall
Erosivity Waiver

Industrial “No Exposure”

4.0 — Conditional No Exposure
Exclusion for lndustrial Activity

his fact sheet profiles the Construction Site Runoff Control minimum control measure, one

of six measnres that the operator of a Phase 1 regulated small municipal separate storm
sewer system (MS4) is required to inclode in its storm water management program {o meet the
conditions of its National Pollutant Discharge Elimination System (NPDES) permit. This fact
sheet outlines the Phase II Final Rale requirements and offers some general guidance on how to
satisfy them. It is important to keep in nund that the small M54 operator has & great deal of
flexibility in choosing exactly how to salisfy the minimum control measure requirements.

Why Is The Control of Construction Site Runoff Necessary?
olluted storm water runoff from construction sites often Table 1
flows 1o MSds and ultimately is discharged into local

rivers and streams. Of the poHutants listed in Table 1,

sediment is usaally the main poliatant of concern. Sediment

runcff rates from construction sites are typically 10 10 20

times greater than those of agricultural Jands, and 1,000 to

2,000 times greater than those of forest lands. During a

short period of time, construction sites can contribute

more sediment to streams than can be deposited naturally

during several decades. The resulting siltation, and the

contribution of other pollutants from construction sites,

can cause physical, chemdcal, and biological harm to our

nation’s waters. For example, excess sedunent can quickly

fill rivers and iakes, requiring dredging and destroying
aquatic habitats.

Pollutants
Commaonly Discharged
From Construction SHes

Sediment
Solid and sanitary wastes
Phosphorous (fertilizer}
Nitrogen (ferliizer)
FPasticides
Oil and grease
Conorete truck washout
Construction chemicals
Construction debrig

What Is Required?

he Phase IT Final Rule reguires an operator of a regolated smail MS4 1o develop, implement,
and enforce a program to reduze pollutants in storm water runoff o their MS4 from
construction aclivities that result i a land disturbance of greater than or equal to one acre.
The small M54 operator 18 reguired to:

O Have an ordinance or other regulatory mechanism requiring the implementation of
proper erosion and sedirent controls, and controls for other wastes, on applicable
construction sites;

3 Have procedures for site plan review of construction plans that consider potential
water quality impacts;

(2 Have procedures for site ingpection and enforcement of control measures;

O Have sanctions to ensure compliance {established in the ordinance or other regulatory
mechanism);
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3 Establish procedures for the receipt and consideration
of information subritted by the public; and

3 Determine the appropriate best management practices
{BMPFs) and measurable goals for this minimum
control measure. Suggested BMPs (i.e., the program
actions/activities) and measurable goals are presented
below,

What Are Some Guidelines for Developing and
Implementing This Measure?

urther explanation and guidance for each component of a
regulated small MS4’s construction program is provided
below.

Regulatory Mechanism

Through the development of an ordinance or other regelatory
mechanism, the small MS4 operator must establish a
construction program that controis polluted runoff frem
constroction sites with a land disturbance of greater than

or equal to one acre. Because there may be limitations on
regulatory legal authority, the small M54 operator is required
to salisfy this minimum control measure only to the maximum
extent practicable and allowable under State, Tribal, or local
law,

Site Plan Review

The small MS4 operator must include in its construction
program requirements for the implementation of appropriate
BMPs on construction sites 1o control erosion and sediment
and other waste at the site. To determine if a construction site
is in compliance with such provisions, the small MS4 operator
should review the site plans submitted by the construction site
operator before ground is broken.

Site plan review aids in compliance and enforcement efforts
since it alerts the small MS4 operator early in the process 1o
the planned use or non-use of proper BMPs and provides a
way to track new construction activities, The tracking of sites
15 useful not only for the small MS4 operator’s recordkeeping
and reporting purposes, which are required under their
NPDES storm water permil (see Fact Shest 2.9), but also for
members of the public interested in ensunng that the sites are
in compliance.

Inspections and Penaliies

Once construction commences, BMPs should be in place and
the srmall MS4 operator’s enforcement activities should begin.
To ensure that the BMPs are properly installed, the small M54
operator is required to develop procedures for site inspection
and enforcement of control measures to deter infractions.
Procedures could include steps to identify priority sites for
inspection and enforcement based on the nature and extent of

the constroction activity, topography, and the characteristics of
soils and receiving water quality. Inspections give the MS4
operator an opportunity to provide additional guidance and
education, issue warnings, or assess penalties. To conserve
staff resources, one possible option for small MS4 operators is
to have these inspections perfarmed by the same inspector that
visits the sites to check compliance with health and safety
buitding codes.

Information Submitted by the Public

A final requirernent of the smmall MS4 program for
construction activity is the development of procedures for the
receipt and consideration of public inguiries, concerns, and
jnformation submitted regarding Iocal construction activities,
This provision is intended to further reinforce the public
participation component of the regulated small MS4 storm
water program (see Fact Sheet 2.4) and to recognize the
crucial role that the public can play in identifying instances
of noncompliance.

The small M54 operator is required only to consider the
information submitted, and may not need to follow-up and
respond to every complaint or concern, Although some farm
of enforcement action or reply is not required, the small MS4
operator is required to demonstrate acknowledgment and
consideration of the information submitted. A simple tracking
process in which submitied public information, both writien
and verbal, is recorded and then given (o the construction site
inspector for possible follow-up will suffice.

What Are Appropriate Measurable Goals?

easurable poals, which are required for each minirmim
Mcontro] measure, are iatended to gauge permit
compliance and program effectiveness. The measurable
goals, as well as the BMPs, should reflect the needs and
characteristics of the operator and the area served by its small
MS34. Furthermore, they should be chosen using an integrated
appreach that fully addresses the requirements and intent of
the minimum control measure. An integrated approach for
this minirnum measure could include the following measurable
goals:

Target Date Activity

1 year...........  Ordinance or other regulatory mechanism in
place; procedures for information submitted
by the public in place.

2 years.......  Procedures for site inspections implemented,
a certain percentage rate of compliance
achieved by construction operators.

3 years.......  Maximum compliance with ordinance;
improved clarity and reduced sedimentation
of local waterbodies.

4 years......... Increased numbers of sensilive aquatic

organisms in local waterbodies.
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Are Construction Sites Already Covered Under
the NPDES Storm Water Program?

Yes. EPA’s Phase I NPDES storm water program requires
operators of construction activities that disturb five or
more acres to obtain a NPDES construction storm water
permit. General permit requirements include the submission
of a Notice of Intent and the development of a storm water
pollution prevention plan (SWPPP). The SWPPP must
include a site description and measures and controls to prevent
or minimize pollutants in storm water discharges. The

Phase II Final Rule similarly regulates discharges from smaller
construction sites disturbing equal to or greater than one acre
and less than five acres (see Fact Sheet 3.0 for information on
the Phase II construction program).

Even though all construction sites that disturb more than one
acre are covered nationally by an NPDES storm water permit,
the construction site runoff control minimum measure for the
small MS4 program is needed to induce more localized site
regulation and enforcement efforts, and to enable operators of
regulated small MS4s to more effectively control construction
site discharges into their MS4s.

To aid operators of regulated construction sites in their efforts
to comply with both local requirements and their NPDES
permit, the Phase II Final Rule includes a provision that allows
the NPDES permitting authority to reference a “*qualifying
State, Tribal or local program™ in the NPDES general permit
for construction. This means that if a construction site is
located in an area covered by a qualifying local program, then
the construction site operator’s compliance with the local
program constitutes compliance with their NPDES permit. A
regulated small MS4's storm water program for construction
could be a “*qualifying program” if the M54 operator requires
a SWPPP, in addition to the requirements summarized in this
fact sheet.

The ability to reference other programs in the NPDES permit
is intended to reduce confusion between overlapping and
similar requirements, while still providing for both local and

national regulatory coverage of the construction site. The
provision allowing NPDES permitting authorities to reference
other programs has no impact on, or direct relation to, the
small MS4 operator’s responsibilities under the construction
site runoff control minimum measure profiled here.

Is a Small MS4 Required to Regulate
Construction Sites that the Permitting Authority
has Waived from the NPDES Construction
Program?

No. If the NPDES permitting authority waives
requirements for storm water discharges associated with
small construction activity (see 122.26(b)(15)(i)), the small
MS4 operator is not required to develop, imptement, and/or
enforce a program to reduce pollutant discharges from such
construction sites.

For Additional Information

Contact
= U.S. EPA Office of Wastewater Management

* Phone: 202 260-5816
* E-mail: SW2@epa.gov
» Internet: www.epa.gov/owm/sw/phase2

Reference Documents
r5 Storm Water Phase I Final Rule Fact Sheet Series
= Internet: www.epa.gov/owm/sw/phase2

tF  Storm Water Phase II Final Rule (64 FR 68722)
» Internet: www.epa.gov/owm/sw/phase2

»  Contact the U.S. EPA Water Resource Center
—  Phone: 202 260-7786
—  E-mail: center.water-resource @epa.gov



mailto:center.water-resource@epa.gov
www.epa.gov/owmlsw/phase2
www.epa.gov/owmlsw/phase2
www.epa.gov/owmlsw/phase2
mailto:SW2@epa.gov




Building a Storm Water Management Plan, Part 1:
Construction Site Runoff Control Workshop Wrap-up

An important component of the effort to assist local governments in meeting Phase Il storm
water regulations is underway. A series of workshops was recently held in each of the four main
watershed areas to gather implementation options related to the Construction Site Runoff
Control Minimum Measure of the regulations.

Representatives of approximately 35 Phase Il cities and counties attended the meetings and
shared information on activities currently underway in their cities, along with ideas for expanding
their programs to meet the regulations where necessary. Storm water management
professionals from each of the seven Phase | cities in the Metroplex were also on-hand at the
workshops to provide suggestions and insight gained from years of experience with
implementing construction management programs in their cities.

The ideas presented at these workshops will form the core of a *“Menu of Management Program
Options” to be prepared by North Central Texas Council of Governments (NCTCOG) staff.
Regional Storm Water Program participants will be able to select from the menu when
developing their storm water management plans. As an example, ene of the Construction Site
Runoff Control Minimum Measures is that Phase i cities and counties must have sanctions to
ensure that construction site operators are implementing erosion and sediment control
practices. Some of the enforcement techniques suggested at the meetings included denying
building permits, withholding building inspection approvals, fines, withholding payment to
contractors on public projects, and others.

NCTCOG staff is preparing a draft of the Construction Site Runoff Control section of the manu,
which will be distributed to participants and made available on the dfwstormwater.com Web site
in early December,

Future workshops will address each of the remaining Phase H Minimum Measures. The next
series, targeted for mid-January, will cover the Hllicit Discharge Detection and Elimination
Minimum Measure. Storm water program contacts will be notified of meeting locations and
dates once established. For more information, contact Jeff Rice, NCTCQOG, at {(817) 695-9212
or jrice@diwinfo.com.


mailto:jrice@dfwinfo.com
http:dfwstormwater.com
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MENU OF MANAGEMENT PROGRAM OPTIONS

Consftruction Site Storm Water Runoff Control

The following "Menu of Management Program Options” has been developed from a number of
sources, including suggestions by Regional Program participants at the Construction Site
Runoff Control Workshops, local erosion and sediment controi ordinances, EPA documents,
and others. Participants may consider these options in the process of developing the
construction component of their municipal storm water management plan.

These suggestions do not represent the complete universe of alternatives available, nor do they
represent an attempt to present a packaged storm water management plan. it is the
responsibility of each city or county to develop a complete storm water management plan that
meets the regulatory requirements. Consider the regulatory goal of “maximum extent
practicable” (MEP) when developing your storm water management plan and realize that
implementation of the plan and related ordinances becomes a condition of your storm water
permit. Prepare a plan that is functional and can be implemented effectively in your jurisdiction.

The italicized text included below is the language for the “Construction Site Storm Water Runoff
Control” Minimum Measure taken from EPA’s Final Phase Il Rule. The Final Phase |l Rule
establishes the minimum requirements that TNRCC will use in drafting the corresponding storm
water permit for small municipalities In Texas. Cities and counties should use these
requirements in planning their storm water management programs until TNRCC issues the
Texas permit (TNRCC must issue the Phase Il municipal storm water permit by December 9,
2002).

Your NPDES MS4 permit will require at a minimum that vou develfop, implement and
erforce a storm water management proqram designed to reduce the discharge of pollutants
from vour MS4 fo the maximum extent practicable (MEP) fand] fo protect water guality.. . Your
storm water management program must include the ffolfowing] minimum conitrol measures...”

"Construction site storm water runolf control. (i) You must develop, implement, and enforce
a program fo reduce pollutants in aty storm waler runoff fo vour small MS4 from construction
activities that result in a land disturbance of greater than or equal fo one acre. Reduction of
storm water discharges from construction activify disturbing fess than one acre must be included
in your program i that construction activity is part of a larger common plan of development or
sale that would disturb one acre or more.”

“(ii} Your program must include the development and implementation of_at a minimum.”

“(A) An ordinance or other regulatory mechanism (o require erosion and sediment confrofs.
as well as sanctions to ensure compliance, fo the extent aliowable under State, Tribal or local
faw.”

Note: For organizational purposes, this section will primarily cover policy and procedural
elements of the ordinance. Technical requirements imposed by the ordinance are covered
under other sections.
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Coordination with Federal/State Construction Permits

+ Require NPDES or TPDES construction permit coverage as part of ordinance and require
submission of Notice of Intent

» Establish that a violation of an NPDES or TPDES construction permit is a violation of the
local ordinance

¢ Establish minimum training requirements and require contractors to submit qualifications
of individuals with responsibility for inspection and maintenance of storm water pollution
prevention best management practices

Discharge Prohibition
¢ Prohibit all non-storm waler discharges (except those allowed by EPA/TNRCC) from the
site under development; and/or
* Prohibit sediment, trash, or debris from leaving the site under development; andfor
» Prohibit sediment, trash, or debris from entering the MS4 (including streets) and receiving
waters as a result of construction activities on a property

Permits
Note: The Phase Il MS4 storm water regulations do not specifically require cities/counties to
have a local permit for earth disturbing activities; however a permit system may help in
tracking clearing and grading activities.
» Require a grading permit for any earth disturbing activities; and/or
+ Require a building permit for any construction {including grading} or demdlition activities

Sanctions for Noncompliance

Note: Provide for escalating levels of sanctions depending on severity of violation and

repeated failure of operator to correct identified deficiencies (warnings, fines, stop work

orders, efc.}

+ Require posting of bond (or deposit} to cover cost of restorationffinal stabilization if
operator defaults; and/or

» Establish provisions for fines for violations, with each day of noncompliance constituting a
separate offense; and/or

» Establish provisions to issue stop-work orders; and/or

+ Establish provisions for the local government to correct violations and charge the offender
for reimbursement of costs incurred; andfor

+ Establish provisions for the local government to take out a lien against the property to
recover expenses to correct violations

Residential Subdivision Issues

+ Require the developer to post an erosion control deposit for each lot in a residential
development (Planc}

¢ Require final stabilization of all disturbed ground prior to acceptance of infrastructure

+ Require the land developer to maintain temporary and permanent ercsion and sediment
controls on all lots for which a building permit has not been issued (unless entire project
transferred to one builder who would then assume the responsibility)

» Regquire the land developer o maintain all temporary and permanent erosion and sediment
confrols not associated with individual lots {inlet protection, sediment basins, common
areas, etc,) until the subdivision is bullt-out (Unless entire project transferred to one builder
who would then assume the responsibility)

+ Require that all utilities be in place prior to acceptance of infrastructure
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B} Requirements for construction sffe operafors fo implement appropriate erosion and
sediment control best management practices”

Note: These requirements can be included in the erosion and sediment control ordinance, or
may be implemented by other procedural means such as engineering or drainage standards.

Coordination with Regional Program
= Require usage of best managsment practices (BMPs) detfailed in the NCTCOG
Construction BMP Manual
* Require NCTCOG Construction BMP Manual recommended 70% site rating (E&S plan
designed to retain a minimum of 70% of potential sediment loss)

Erosion and Sediment Control Plan

» Require submission and approval of an erosion and sediment control (E&S) plan prior to
earth disturbing activities; and/or

+ Require submission of the Storm Water Pallution Prevention Plan (SWPPP) specified by
the NPDES or TPDES construction permit

» Require E&S plan (or SWPPP} to be sealed by an licensed professional engineer

» Reguire E&S plan (or SWPPP} to reflect different phases of construction (clearing,
grading, infrastructure, building, completionflandscaping)

* Provide a checklist to developers, engineers, and contractors with specific erosion and
sediment control plan requirements

Best Management Practices
» Require BMPs to be instalied and maintained as specified in the NCTCOG Construction
BMF Manual
» Require disturbed area to be limited to the greatest extent possible
+ Require specific approval and permanent stabilization measures for cut/fill slopes over 2:1
» Require specific approval for temporary stream crossings and construction aclivities in
waterways

Practices for Individual Residential Lots
+ Require a "limited” or "generic” erosion and sediment control plan as a condition of issuing
a building permit
» Require a minimum of 8 of erosion control matting around perimeter of lot or adjacent to
curb face and drainage swales

“IC) Reguirements for construction site operalors fo contrel waste such as discarded
building materials, concrete fruck washout,__chemicals, fiffer. and sanjlary waste at the
construction site thal may cause adverse impacts to water quality”’

Waste Management Plans/Procedures
« Require usage of best management practices (BMPs) detailed in the NCTCOG
Construction BMP Manual
+ Require locations of waste containers, concrete washout facilities, chemical storage areas,
refueling areas, sanitary facilities, and chlorinated water treatment facilities to be shown on
appropriate plans (constfruction, E&S, SWPPP, etc.)
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+ Require waste collection areas to be located such that they do not receive substantial
runoff from upland areas and do not drain directly to the MS4 (including streets) or
receiving waters

* Require sanitary waste facilities (portable toilets) to be located a specified minimum
distance (~10 to 20 feet) away from storm drain inlets and receiving waters; and/or

¢ Require containment for sanitary waste facilities {portable toilets)

* Require management of chlorinated water discharge from water line sanitation operations
to provide for dissipation of chlorine prior to discharge to MS4 or receiving waters (sheet
flow over vegetation, spray irrigation over vegetation, temporary impoundment, etc.)

o Provide a checklist to developers, engineers, and contractors with waste management
plan requirements

e Audit facilities that collect waste materials from construction sites to ensure they are not
dumping illegaliy

Hazardous Waste Management
¢ Require chemicals, paint, petroleum, fertilizer, and pesticide to be stored in a covered
enclosure
¢ Require disposal of empty/unused chemical containers in accordance with label
instructions {or provide more detailed local instructions)
¢ Require segregation of potentially hazardous and non-hazardous wastes
¢ Require spill control procedures and notification of the MS4

Construction Waste and Trash Management
* Require covered waste containers
¢ Require daily cleanup of construction site and placement of all waste and trash in
approved containers
¢ Require disposal of all construction site wastes at authorized disposal facilities
* Require {or encourage) recycling of appropriate waste construction materials (Frisco)

(D) Procedures for site plan review which incorporate consideration of potential water
quality impacts”

Development Review Committee
+ Implement a Development Review Committee to review applicable plans to ensure
compliance with erosion and sediment/waste control requirements for all public and private
construction projects
* Development Review Committee composition could include staff from engineering, public
works, and environmental management as appropriate
¢ Require a tree survey to be included in the development plans

Pre-construction Meeting
* Require a pre-construction meeting for all public and private projects to outline sediment
and erosion/waste control requirements to the developer and contractors
¢ Include inspector with responsibility for storm water inspection for the project in the pre-
construction meeting

Education/Training for Developers, Builders, and Contractors

e Conduct periodic meetings to educate companies involved in public and private
construction in the jurisdiction on local pollution prevention requirements and procedures
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“{E) Procedures for receipt and consideration of information submitted by the public”

Establish a “hotline” phone number for citizen complaints

Establish a maximum time to investigate and report back to person making complaint
Establish procedures for recordkeeping of complaints and corrective actions taken
Incorporate response to citizen complaints into the construction inspection process

. & 2 >

"(F) Procedures for site inspection and enforcement of control measures”

Organization
» Use existing inspection organizations {engineering, public works, building) and incorporate
inspection of erosion and sediment/waste controls into their normat functions; or
« Create a storm water or environmental management department with sole or primary
responsibility for erosion and sediment/iwaste control inspections

Training and Materials
e Provide training to all personnel involved in construction inspection and enforcement on
inspection of storm water poliution prevention practices for construction
¢ Provide a standard form with all inspection requirements for use on inspections

Inspection Frequency/Notification Requirements

+ Establish appropriate frequencies for inspection of construction storm water BMPs for
different types of development: residential subdivision infrastructure construction {once per
week or two weeks, and/or at other required inspections); single family residence (at each
code inspection); commercial construction (clearing, grading, code inspections); and/or

+ Establish a general frequency of inspection of all active construction sites (i.e. all sites
inspected at least once per month); and/or

« Establish pricrities for inspections of construction sites depending on probable impact (size
or type of development, proximity to sensitive receiving waters, etc.)

« Require notification from contractor prior {0 start or on completion of various stages of
construction (start of clearing, completion of installation of BMPs, completion of clearing,
completion of grading, completion of final landscaping, etc)

Procedures
+ Establish procedures for netifying operators of violations and required corrective actions
depending on the type of violation
» Establish allowable time for corrective action depending on severity of actual or likely
impact on receiving waters as a result of violation
+ [Establish procedures for recordkeeping of inspections and compliance actions

Enforcement

Note: These measures can be used in addition to the sanctions included in the ordinance

section above.

» Withhold payment on public projects (authority may need to be provided for in contract
documents)

» Withhold building, plumbing, electrical, etc. inspection approvals {authority may need to be
provided for in building ordinance)

« Ltilize litter ordinance authority to require cleanup of construction sites

North Central Texas Council of Governments December 17, 2001






CONSTRUCTION SITE STORM WATER RUNOFF CONTROL

Phase Il Minimum Control Measure Requirements
and ltems for Consideration

The italicized text included below is the language for the “Construction Site Storm Water Runoff
Control” Minimum Measure taken from EPA’s Final Phase !l Ruie. The Final Phase 1l Hule
establishes the minimum requirements that TNRCC will use in drafting the corresponding storm
water perrnit for small municipalities in Texas. Cities and counties should use these requirements
in planning their storm water management programs until TNRCC issues the Texas permit
(TNRCC must issue the Phase Il municipal storm water permit by December 9, 2002).

In addition to the regulatory language, included under each of the EPA reguirements is a list of
itemns that are suggested by NCTCOG staft for consideration in developing the construction
component of a municipal storm water management plan. These items were prepared based on
EPA’s Erasion and Sediment Confrol Model Ordinance, the EPA Construction General Permit for
Region 6, and the construction management programs of local Phase I cities.

“Construction site storm water runoff control. (i) You must develop, implement, and enforce a
program to reduce pollutants in any storm water runoff to your small M54 from construction
activities that result in a land disturbance of greater than or equal to one acre. Heduction of storm
water discharges from construction activity disturbing Jess than one acre must be included in your
program If that construction activity is part of a larger common plan of development or sale that
would disturb one acre or more.”

“(ifyYour program must inciude the development and implementation of, at & minimum:”

“(A} An ordinance or other regulatory mechanism to require erosion and sediment controls, as
well as sanctions to ensure compliance, 1o the extent allowable under State, Tribal, or local law;”

(B} Requirements for construction site operators to implement appropriate erosion and
sediment controf best management practices”

Considerations

« Use separate sediment and erosion control ordinance or incorporate into broader stormwater
ordinance
+ Require submission of an erosion and sediment control plan {(Storm Water Pollution

Prevention Plan - SWPPP) prior to earth disturbing activities
Require E&S plan/SWPPP to consider different phases of construction
Require submission of modifications made to SWPPP
Require contents of SWPPP to mirror those required by EPA’s Construction General Permit
Require usage of NCTCOG Construction BMP Manual
Require Construction BMP Manual recommended 70% site rating (E&S plan designed to
retain a minimum of 70% of potential sediment [oss}
Require site development permit
Who is required to get the site development permit — contractor, owner?
Require posting of bond to cover cost of restoration/ffinal stabilization if operator defaulis
Require posting of a permit at the construction site
Require contractor to inspect and maintain BMPs
Penalties for noncompliance: dollar amount, single fine per infraction, per day fine, stop work
order, revocation of permit

% 8 & N
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CONSTRUCTION SITE STORM WATER RUNOFF CONTROL
Phase 1l Minimum Measure Considerations {Continued)

“(C) Requirements for construction site operators to control waste such as discarded building
materials, concrete fruck washout, chemicals, litter, and sanitary waste at the construction site that
may cause adverse impacts to water quality”

Considerations

+ Require chemicals, paint, petroleum, ferilizer, and pesticide to be stored in covered
enclosure
Require proper disposal of empty/unused chemical containers
Require segregation of potentially hazardous and non-hazardous wastes
Require covered waste containers
Require recycling of appropriate waste construction materials
Require sanitary facilities
Require designated concrete washout area/controls
Require spill control procedures, nofification

“(0) Procedures for site plan review which incorporate consideration of potential water quality
impacts”
Considerations
» Require concept plan review o consider development/construction impacts prior to
preparation of detailed engineering plans
s [mtegrate with development/construction plan review or conduct separate review
» Allowable time from application to approval or denial
+ Submission requirements: skelch of certain scale for concept plan review (if required),
detailed SWPPP for pre-construction approval, ete

“(E) Procedures for receipt and consideration of informalion submitted by the public”
Considerations

s Establishment of “hotling” phone number

« Maximum time to investigate and report back to person making complaint

s Procedures for recordkeeping for complaints and corrective actions taken

“(F) Procedures for site inspection and enforcement of control measures”
Considerations
» Prioritize inspection of sites depending on size or type of development
+ Use existing inspection organizations (building, public works) or create new department
» Use the same ingpectors for different stages of development and consiruction {clearing and
grading, infrastructure, building construction)
» Percentage of construction sites o be inspected on an annual basis
» Require nctification from contractor prior to start or on completion of various stages of
construction: start of clearing, completion of installation of BMPs, completion of clearing,
completion of grading, completion of final landscaping, efc
+ Procedures for correction of inadequate installation, maintenance, or operation of erosion,
sediment, and trash/debris controls
« Procedures for recordkeeping for inspections and compliance actions
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his fact sheet profiles the Construction Site Runoff Control minimum control measure, one

of six measures that the operator of a Phase H regulated small municipal separate storm
sewer system (MS4) 1 required to include in its storm water management program o meet the
conditions of its National Pollutant Discharge Elimination System (NPDES) permit. This fact
sheet cutlines the Phase II Final Rule requirements and offers some general guidance on how to
satisfy them. It is important to keep in mind that the small M54 operator has a great deal of
flexibility in choosing exactly how to satisfy the minimum control measure requirements.

Why Is The Control of Construction Site Runoff Necessary?
olluied storm water runoff from construction siies often Table 1
flerws to MS4s and ultimately is discharged into local

rivers and streams. Of the pollutants listed in Table 1,

sediment is usually the main polliant of concern. Sediment

runoff rates from construction sites are typically 10 o 20

times greater than those of agricultural lands, and 1,000 o

2,000 times greater than those of forest lands. During a

short period of time, construction sites can contribute

more sediment fo sireams than can be deposited naturally

during several decades. The resulting siltation, and the

contribution of other pollutants from construction sites,

can cause physical, chemical, and biological harm to our

nation’s waters. For example, excess sedimernt can guickly

fill rivers and lakes, requiring dredging and destroying
aguatic habitats,

Poilutanis
Commonly Discharged
From Construciion Sites

Sediment
Solid and saniiary wastes
Phosphorous (ferilizer)
Nitrogen (fertilizen)
Pesticides
Oit and grease
Congcrete truck washout
Construction chemicals
Conslruction debris

What Is Required?

he Phase 1T Final Rule regutires an operator of a regulated small M54 to develop, implement,
and enforce a program to reduce pollutants in storm water runoff to their MS4 from
construction activities that result in a land disturbance of greater than or equal to one acre.
The small M54 operator is required to:

[} Have an ordinance or other regulatory mechanism requiring the implementation of
proper erosion and sadiment controls, and controls for other wastes, on applicable

construction siies;

3 Have procedures for site plan review of construction plans that consider potential
water guality impacts;

() Have procedures for site inspection and enforcement of control measures;

L) Have sanctions to ensure compliance {established in the ordinance or other regulatory
mechanism);
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{0 Establish procedures for the receipt and consideration
of information submitted by the public; and

{0 Determine the appropriate best management practices
{BMPs) and measurable goals for this minimum
control measure. Suggested BMPs (i.e., the program
actionsfactivities) and measurable goals are presented
below.

What Are Some Guidelines for Developing and
Implementing This Measure?

urther explanation and guidance for each component of a
regulated small MS4’s ¢construction program is provided
below.

Regulatory Mechanism
Through the development of an ordinance or other regulatory

mechanism, the small MS4 operator must establish a
comstruction program that conirols polluted ronoff from
construction sites with a land disturbance of greater than

or equal to one acre. Because there may be limitations on
regulatory legal authority, the small MS4 operator is required
to satisfy this mininoum control measure only to the maximum
exient practicable and allowable under State, Tribal, or local
law.

Site Plan Review

The small MS4 operator must include in its construction
program requirements for the implementation of appropriate
BMPs on construction sites o control erosion and sediment
and other waste at the site. To determine if a construction site
is in compliance with such provisions, the small MS4 operator
should review the site plans submitted by the construction site
operator before ground is broken.

Site pian review aids in compliance and enforcement efforts
since it alerts the small MS4 operator early in the process to
the planned use or non-use of proper BMPs and provides a
wiy o track new construction activities, The tracking of sites
is useful not only for the small MS4 operator’s recordkeeping
and reporting purposes, which are required ander their
NPDES storm water permit (see Fact Sheet 2.9), but aiso for
members of the public interested in ensuring that the sites are
in compliance.

Inspections and Peralties

Once construction commences, BMPs should be in place and
the small MS4 operator’s enforcement activitics should begin.
To ensure that the BMP's are properly mstalled, the small MS4
operator is required o develop procedures for site inspection
and enforcement of contro] measures to deter infractions.
Procedures could include steps to identify priority sites for
inspection and enforcement based on the nature and extent of

the construction activity, topography, and the characteristics of
soils and receiving water quality. Inspections give the MS4
Operator an Opportunity to provide additional guidance and
education, issue warnings, or assess penalties. To conserve
staff resources, one possible option for smail MS4 opemators is
to have these inspections performed by the same inspector that
visits the sites to check compliance with health and safety
building codes.

Information Submitted by the Public

A final requirement of the smali MS4 program for
construction activity is the development of procedures for the
receipt and consideration of public inquiries, concerns, and
information submitted regarding local construction activities.
This provision is intended to further reinforce the public
participation component of the regulated small MS34 starm
water program {see Fact Sheet 2.4) and to recognize the
crucial role that the public ¢can play in identifying instances
of noncompliance.

The small MS4 operator is required only to censider the
information submitted, and may not need to follow-up and
respond to every complaint or concemn. Although some form
of enforcement action or reply is not required, the small MS4
operator 15 required to demonstrate acknowledgment and
consideration of the information submitted. A simple racking
process in which submitted public information, both written
and verbal, is recorded and then given to the construction site
inspector for possible follow-up will suffice.

What Are Appropriate Measurable Goals?

Measurab}e goals, which are required for each minimuom
control measure, are intended to gauge permit
compliance and program effectiveness. The measurable

goals, as well as the BMPs, should reflect the needs and
characteristics of the operator and the area served by its small
MS4, Furthermore, they should be chosen using an integrated
approach that fully addresses the requirements and intent of
the mintmum control measure. An integrated approach for
this minirnum measure could include the following measuarable
goals:

Target Date Activity

1 Yesr . eenue, Ordinance or other regulatory mechanism in
place; procedures for information submitted
by the public in place.

2 years Procedures for site inspections implemented;
a certain percentage rate of compliance
achieved by construction operators,

3 years Maximum compliance with ordinance;
improved clarity and reduced sedimentation
of local waterbodies,

4 years.......... Increased numbers of sensitive aquatic

organisms in local waterbodies.
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Are Construction Sites Already Covered Under
the NPDES Storm Water Program?

Yes. EPA’s Phase ENPDES storm water program requires
operators of construction activities that disturb five or
more acres to obtain a NPDES construction storm water
permit. General permit requiremenis include the submmssion
of a Notice of Intent and the development of & storm water
pollution prevention plan (SWPPP). The SWPPP must
include a site description and measures and controls to prevent
or minimize poliotants in storm water discharges. The

Phase II Final Rule similarly regulates discharges from smaller
construction sites disturbing equal 10 or greater than one acre
and less than five acres (see Fact Sheet 3.0 for information on
the Phase II construction prograis).

Even though all construction sites that disturb more than one
acre are covered nationally by an NPDES storm water permit,
the construction site runoff control minimum measure for the
small MS4 program is needed to induce more localized site
regulation and enforcement efforts, and to enable operators of
regulated small MS4s 1o more effectively control construction
site discharges into their MS4s,

To aid operators of regulated construction sites in their efforts
1o comply with both local requirements and their NPDES
permit, the Phase I Final Rule inchides a provision that allows
the NPDES permitting authority to reference a “qualifying
State, Tribal or local program™ in the NPDES general permit
for construction. This means that if a construction site is
tocated in an area covered by a qualifying Jocal program, then
the construction site operator’s compliance with the local
program constitutes compliance with their NPDES permit. A
regulated small MS4’s storm water program for construction
could be a “qualifving program” if the MS4 operator reguires
a SWPPP, in addition to the requirements summarized in this
fact sheet.

The ability to reference other programs in the NPDES permit
is intended to reduce confusion between overlapping and
similar requirements, while still providing for both local and

national regulatory coverage of the construction site. The
provision allowing NPDES permitting authorities to reference
other programs has no impact on, or direct relation to, the
small M84 operator’s responsibilities under the construction
stte runoff control minimum measure profiled here.

Is a Smiall MS4 Regquired to Regulate
Construction Sites that the Permitting Authority
has Waived from the NPDES Construction
Program?

0. If the NPDES permitting authority waives

requirements for storm water discharges associated with
small construction activity (see 122.26{(b}15)(i)), the smal
MS4 operator is not required to develop, implement, and/or
enforce a program to reduce pollutant discharges from such
construction sites.

Fer Additional Information

Contact

I U.S. EPA Office of Wastewater Management
*  Phone: 202 260-5816
*»  E-mail: SW2@epa.gov
«  Internet:  www.epa. goviowm/sw/phase2

Reference Documents
F= Storm Water Phase 11 Final Rule Fact Sheet Series
*  Ipternet:  www.epa.goviowm/sw/phase?

& Srorm Water Phase I Final Rule (64 FR 68722)
« Internet:  www.epa.goviowm/sw/phase2

«  Contact the U.8. EPA Water Resource Center
~  Phone: 202 260-7786
- E-mail: center.water-resource@epa.gov



mailto:center.water-resource@epa.gov
www.epa.gov/owmlsw/phase2
www.epa.govlowmlsw/phase2
www.epa.gov/owmlswlphase2
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CONSTRUCTION SITE STORM WATER RUNOFF CONTROL

Phase li Minimum Control Measure Requirements
and Items for Consideration

The italicized text included below is the language for the “Construction Site Storm Water Runoff
Control” Minimum Measure taken from EPA’s Final Phase Il Rule. The Final Phase Il Rule
establishes the minimum requirements that TNRCC will use in drafting the corresponding storm
water permit for small municipalities in Texas. Cities and counties should use these requirements
in planning their storm water management programs until TNRCC issues the Texas pemit
(TNRCC must issue the Phase Il municipal storm water permit by December 9, 2002).

In addition to the requlatory language, included under each of the EPA requirements is a list of
itermns that are suggested by NCTCOG staff for consideration in developing the construction
component of a municipal storm water management plan. These items were prepared based on
EPA’s Erosion and Sediment Control Model Ordinance, the EPA Construction General Permit for
Region 6, and the construction management programs of local Phase | cities.

“Construction site storm water runoff control. (i) You must develop, implement, and enforce a
program to reduce poliutants in any storm water runcff to your small MS4 from construction
activities that result in a land disturbance of greater than or equal to one acre. Reduction of storm
waler discharges from construction activily disturbing less than one acre must be included in your
program if that construction activity is part of a larger common plan of development or sale that
would disturb one acre or more.”

“(il)Your program must include the development and implementation of, at a mirimum.”

“(A) An ordinance or other regulatory mechanism to require erosion and sediment controls, as
well as sanctions to ensure compliance, to the extent allowable under State, Tribal, or local law;”

“(8} Reguirements for construction site operators to implement appropriate erosion and
sediment control best management praclices”

Consgiderations

+ Use separate sediment and erosion control ordinance or incorporate into broader stormwater
ordinance
s Require submission of an erosion and sediment control plan (Storm Water Pollution

Prevention Plan - SWPPP} prior to earth disturbing activities
Require E&S plan/SWPPP to consider different phases of construction
Reqguire contents of SWPPP to mirror those required by EPA’s Construction General Permit
Require usage of NCTCOG Construction BMP Manual
Require Construction BMP Manual recommended 70% site rating (£&5 plan designed to
retain a minimum of 70% of potential sediment loss}
Require site development permit
Who is required to get the site development permit — contractor, owner?
Require posting of bond to cover cost of restorationffinal stabilization if operator defaults
Require posting of a permit at the construction site
Require contractor to inspect and maintain BMPs
Penalties for noncompliance: dollar amount, single fine per infraction, per day fine, stop work
order, revocation of permit

* & & ®

* 4 B » @

North Central Texas Council of Governments November 5, 2001



CONSTRUCTION SITE STORM WATER RUNOFF CONTROL

Phase I Minimum Measure Considerations {Continued)

"{C) Requirements for construction site operators to controf waste such as discarded building
materials, concrete truck washout, chemicals, fitter, and sanitary waste at the construction site that
may cause adverse impacts to water quality”

Congiderations

* Reaquire chemicals, paint, petroleumn, fertilizer, and pesticide to be stored in covered
enclosure
Require proper disposal of empty/unused chemical containers
Require segregation of potentially hazardous and non-hazardous wastes
Require covered waste containers
Require recycling of appropriate waste consiruction materials
Require sanitary facilities
Require designated concrete washout area/controls
Requiire spill control procedures, notification

* ® & & & » »

(D) Procedures for site plan review which incotporate consideration of potential water quality
impacts”
Considerations
» Require concept plan review to consider development/construction impacts prior to
preparation of detailed engineering plans
« [ntegrate with development/construction plan review or conduct separate review
« Allowabie time from application to approval or denial
« Submission requirements: sketch of certain scale for concept plan review (if required),
detailed SWPPP for pre-construction approval, efc

%E) Procedures for receipt and consideration of information submitted by the public”
Considerations

» Establishment of “hotline” phone number

» Maximum time to investigate and report back to person making complaint

« Procedures for recordkeeping for compiaints and corrective actions taken

“(F) Procedures for site inspection and enforcement of control measures”
Considerations
» Prioritize inspection of sites depending on size or type of development
+ Lise existing inspection organizations {(building, public works) or create new department
« Use the same inspectors for different stages of development and construction (clearing and
grading, infrastructure, building construction)
» Percentage of construction sites to be inspected on an annual basis
» Require notification from contractor prior to start or on completion of vatious stages of
construction: start of clearing, compietion of instaliation of BMPs, completion of clearing,
completion of grading, completion of final landscaping, etc
» Procedures for correction of inadequate installation, maintenance, or operation of erosion,
sediment, and trash/debris controls
« Procedures for recordkeeping for inspections and compliance actions

Naorth Central Texas Councit of Governments November 5, 2001



