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Maris & Lanier

A Professional Corporation

1450 Meadow Fark Bldg., LB 702 10440 N. Cenfral Expressway
July 9, 2004

VIA HAND DELIVERY

Mike Murphy

Public Works Department
Town of Addison

P.O. Box 8010

Addison, Texas 75001

Re: Pal Milfiken v. Cily of Addison
TML Claim No. 0200085821
File No. 607-066

Dear Mike:

Enclosed | am returning your original file in this matter.

Dallas, Texas 75231
214-706-0920
214-706-0821 (FAX)

Should you have any questions, comments, or concerns, please do not hesifate to

contact me.

Sincerely,

MARIS & LANIER,

A . Walker

Lefial Bssistant to Robert F. Maris

Enclosure



CAUSE NO. 02-4715-F
PAT MILLIKEN, IN THE DISTRICT COURT
Plaintift
Y.
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUTLDERS,

WILLIAM LONG, PRESTON HOMES,

§
§
§
:
§  116th JUDICIAL DISTRICT
§
:
INC. and JON B. COLEMAN, §
§
§

Defendants. DALLAS COUNTY, TEXAS

DEFENDANT TOWN OF ADDISON’S OBJECTIONS AND RESPONSES TO
PLAINTIFF PAT MILLIKEN’S FIRST SET OF INTERROGATORIES, REQUEST
FOR PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS
TO:  Plaintiff Pat Milliken, by and through her attorney of record, Thomas H.

Keen, LOOPER REED & MCGRAW, 1601 Elm Street, Suite 4100, Dallas,
Texas 75201.
COMES NOW Defendant Town of Addison (“Defendant” or “Addison™) and, pursuant to
Rules 196, 197 and 198 of the Texas Rules of Civil Procedure, fimely files its objections and
responses to the inferrogatories, request for production of documents and request for admissions
served by Plaintiff Pat Milliken (“Plaintiff” or “Milliken”™). Insupport thereof, Defendant shows the
following:

L

CGeneral Obiections

Defendant hereby generally objects to the Directions and Instructions provided by Plaintiff
to the extent that they seek to impose greater obligations upon Defendant than those required under
DEFENDANT TOWN OF ADDISON'S OBJECTIONS AND RESPONSES TO
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the Texas Rules of Civil Procedure. Defendant hereby incorporates this objection to each and every

Interrogatory and/or Request as if fully set forth below,

L

Reference of Specific Objections

1. Defendant objects to this Interrogatory and/or Request for the reason that it is overly broad
and wnduly burdensome in that it seeks to require Defendaut to provide information,
documents and/or tangible things that are not reasonably related in scope or time to cavses
of action that have been asserted, or that may properly be asserted, in this litigation. This
discovery is improper in that it seeks to impose an unreasonable burden upon Defendant to
produce information, documents and/or tangible things for which there is no reasonable
expeotation that it will aid in the resolution of the dispute between the named parties and the
burden. As such, it constifutes an impermissible fishing expedition. The expense of the

- proposed discovery outweighs its likely benefit, taking into account the needs of the case, the
amount in controversy, the parties’ resources, the importance of the issues at stake in the
litigation and the importance of the proposed discovery in resolving the issues of the case.

2. Defendant objects to this Inferrogatory and/or Request for the reason that it seeks to require
Defendant to marshal all of their evidence prior fo trial and fails to comply with the rule
requiring specific requests for documents, See Loftin v. Martin, 776 S.W .2d 145 (Tex. 1989).

3. Defendant objects to this Interrogatory and/or Request for the reason that it is vague and
ambiguous in that it fails to define terms essential to a clear understanding of what
information, documents and/or tangible things are being sought from Defendant.

4, Defendant objects to this Interrogatory and/or Request for the reason that it is multifarious
or containg discreet sub-parts in that it secks to require Defendant to provide two (2) or more
responses for one (1) numbered Interrogatory and/or Request.

5. Defendant objects to this Interrogatory and/or Request for the reason that it seeks to require
Defendant to provide information, documents and/or tangible things that are protected by the
attorney-client privilege, work product privilege or joint defense privilege.

6, Defendant objects to this Inferrogatory and/or Request for the reason that it seeks to require
Defendant to admit or state opinions as to legal conclusions or propositions of law that are
not binding on a court and do not preclude either party from proving fact issues. Exparza v.
Diaz, 802 8.W.2d 772, 775 (Tex. App.--Houston [14thDist.} 1990, no wrif).

7. Defendant objects to this Interrogatory and/or Request for the reason that it seeks to require
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Defendant to provide information, documents and/or tangible things based upon a stated
factual premise provided by Plaintiff that is false, misleading or deceptive.

2. Defendant objects to this Interrogatory and/or Request for the reason that it seeks to require
Defendant to provide information, documents and/or tangible things that are confidential
and/or proprietary in nature to Defendant or Defendant’s business or that Defendant
constders to be a closely protected trade-secret. Defendant will not disclose confidential,
proprietary or irade-secret information,

5. Defendant objects to this Interrogatory and/or Request for the reason that it seeks to require
Defendant to provide information, documents aud/or tangible things that are equally
accessible to Plaintiff in that they are matters of public record or are in the possession, or
subject to the control, of third-parties and/or Plaintiff. Such discovery is clearly obtainable
from some other source that is more convenient, jess burdensome or less expensive and is
only brought to impose upon Defendant unnecessary expenses, harassment and annoyance.

10,  Defendant objects to this Interrogatory and/or Request for the reason that it is unnecessarily
repetitious, cumulative and duplicative and, given the needs of the case, the discovery
already had in the case, the amount in controversy, and the importance of the issues at stake,
is unreasonably burdensome and expensive.

11, Defendant objects to this Interrogatory and/or Request for the reason that it seeks to require
Defendant to provide information, documents and/or fangible things that are only
discoverable through Rule 194.2 of the Texas Ruies of Civil Procedure.

I
Discovery Requests
Request for Production No. |, Please Identify and produce each and every document You
reviewed, or which was submitted to the Town of Addison as part of the approval process for the
subdivision of Defendants’ Lots. This request necessarily includes each and every preliminary plat,
final plat, engineering drawings, drainage plans, topographic maps, civil engineering drawings,
application for approval and other Documents submitted to the Town of Addison as part of the

subdivision process.

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant
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hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its controi, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texag 75231 upon the request of Plaintiff.

Request for Production No. 2. Please identify and produce each and every Document the
Town of Addison reviewed in making the determination that Defendant Builders drainage plans were
adequate,

Responge. 7. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its comtrol, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff,

Request for Production No. 3. Please identify and produce the plans, budget, and drainage

calculations nsed to design the siorm water drainage facility located at the rear of the Milliken

Property, and installed by Bowman Construction.

Response. Subject to, and without waiving, the foregoing obiections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N, Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Interropatory No. 1. Please Describe each and every example of drainage remediation work
performed on the Milliken Property at the request of the Town of Addison.

Response. 2., 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
states that the drainage remediation work performed on the Milliken Property at the request of the
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Town of Addison may be ascertained from the documents produced by Defendant herein and
Defendant hereby produces documents responsive to this Request that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Request for Production No. 4. Please produce any settlement agreements or offers of
settlement between, memoranda, correspondence relating to, notes of, or any Documents relevant
to the agreement between the Town of Addison and Defendant Builders to construct the drainage
facility at the rear of the Milliken Property.

Response, 7. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Request for Production No. 5. Please produce the contract between the Town of Addison
and Bowman Construction Company to install the drainage facility at the rear of the Milliken
Property.

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to itg conirol, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plajntiff.

Request for Production No. 6. Flease produce all invoices, canceled checks, money orders,

purchase requests, and any other indicia of money spent by the Town of Addison on dramage
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remedial efforts on the Milliken Property.

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N, Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plainfiff.

Request for Admission No. 1. Admit that Plaintiff Pat Milliken verbally protested to officials
ofthe Town of Addison, prior to the development of Defendants’ Lots with regard to drainage which

might be generated from Defendants’ Lots.

Response. Deny.

Request for Admission No. 2. Admit that Pat Milliken objected to officials of the Town of
Addison about the grade change being effected on Defendants’ Lots, compared to the natural grade.

Response. Admit.

Request for Admission No. 3. Admit that Defendant Builders raised the elevation of
Defendants’ Lots above the natural grade imme(iiﬁ’iéf}f prior to development.

Response. Deny.

Request for Production No. 7. Produce any and all Documents showing the grade changes
in Defendants’ Lots during the Relevant Time period.

Response. 9. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces docwments responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff,
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Request for Production No. 8. Please produce all topographic or drainage area maps showing
the area coniributing to drainage onto or from Defendants’ Lots.

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIRR, P.C., 10440 N Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Request for Adrmission No. 4. Admit that the Town of Addison recognized that a drainage
problem had been caused by the development of Defendants” Lots.

Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
admits that it recognized that a dratnage problem had been caused by the actual development of the
Developer Defendants’ L;;ts, but denies that any such drainage problem would have been caused by
the developrent of the Developer Defendants” Lots had it followed Defendant’s instructions..

Request for Admission No. 5. Admit that the fire department of the Town of Addison was
dispatched to help combat the flooding and aftermath of flooding at the Milliken Property on at least
one oceasion,

Response. Admit.

Interrogatory No. 2. Please Identify each and every Person authorized by the Town of
Addison to enter the Milliken Property for the purpose of assessing damage, mitigating damage,
evaluating drainage issues, installing drainage systems, installing grass and foliage, and otherwise
relating to the flooding or threatened {looding from Defendants’ Lots or the aftermath thereﬁ-eﬁ.

Response. 4. Subject to, and without waiving, the foregoing objections, if any, Defendant
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states that the following persons are known by Defendant to have entered upon Plaintiff’s Property:
Ron Whitehead, Chris Terry, Carman Moran, Lynn Chandler, Michzel E, Murphy, P.E., Steve
Chutchian, David Wilde, Slade Strickland, Ron Lee, Joel Sales, Dan Wood, Greg Fenn, Jim
Bowman and Scott Edwards of Jim Bowman Construction and Douglas Osbourn of Hollywood
Pools.

Request for Admission No. 6. Admit that after the development of Defendants’ Lots, the
Milliken Property was flooded at least once.

Response, 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
admits that Plaintiff’s Property flooded during the development of the Developer Defendants’ Lots,
but denies that any flooding occurred afier the development of the Developer Defendants’ Lots.

Request for Admission No. 7. Admit that after the development of the Defendants’ Lots, the
Milliken Property flooded at least twice.

Response. 3. Defendant admits that Plaintiff’s Property flooded during the development of
the Developer Defendants’ Lots, but denies that any flooding occurred after the development of the
Developer Defendants’ Lots.

Request for Production No. 9. Please produce any and all weather reports, almanac
information, newspaper articles, reports, or other meteorological data related to the relevant time
period which You assert relates in any way to the flooding of the Milliken Property.

Response. 9. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C,, 10440 N. Central Expressway, Suite 1450, Dallas,
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Texas 75231 upon the request of Plaintiff.

Interrogatory No. 3. Please explain the grade change which existed from Defendants” Lots
to the Milliken Property prior to the year 2000.

Response. 1., 3., 9. Subject to, and without waiving, the foregoing objections, if any,
Defendant stafes that of the three (3) lots in question, Plaintiff’s Property sets at a point lower than
the other two (2).

Interrogatory No. 4. Please explain the grade change which exists between Defendants’ Lots
and the Milliken Property currently.

Response. 3.,9. Subjectto, and witﬁaut waiving, the foregoing objections, if any, Defendant
states that of the three (3) lots in question, Plaintiff"s Property sets at a point lower than the other two
2).

Interrogatory Ne. 5. Please Describe the drainage issue which arose between Christian
Laetner, the former owner of the property immediately souﬂ‘x of Defendant The Preston Group
Designer and Builders, Inc.’s lot, and The Preston Group Designer and Builder, Inc.

Response. 1.,9. Subject to, and without waiving, the foregoing objections, ifany, Defendant
states that ground water was seeping through a newly erected fence several feet below grade.

Request for Production No. 10. Produce all Documents relating to the drainage issue with

Christian Laetner referred to above.

Response. 1., 9. Subject to, and without waiving, the foregoing ohjections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
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PLAINTIEF PAT MILLIKEN'S FIRST SET OF INTERROGATORIES, REQGUEST

FOR PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS PAGE 9




Texas 75231 upon the request of Plainfiff.

Interrogatory No. 6. Describe the attributing drainage area served by the drainage

improvement installed at the rear of the Milliken Property.

Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
states that the attributing drainage area served by the drainage improvement may be ascertained from
the documents produced by Defendant herein and Defendant hereby produces documents responsive
to this Request that are within its possession, or subject to its control, at MARIS & LANIER, P.C,,
10440 N. Ceni;r-ai Expressway, Suite 1450, Dallas, Texas 75231 upon the request of Plaintiff,

Interrogatory No. 7. Describe the capacity of the drainage improvement installed at the rear
of the Milliken Property.

Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
states that, the capacity is based on a 100 year event in drainage area highlighted in Kyle Korey’s
drainage area map dated January 28, 2002. The map indicates flow during a 100 year event that
would be created by all upstream lots and capacity was based on that number in cubic feet per
second, or 11.8 cubic feet per second.

Request for Admission No. 8 Admit that the Town of Addison offered to install additional
trees on Plaintiff’s Property following the grading for and installation of the drainage improvement
installed at the rear of the Milliken Property.

Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
admits that it offered to replace the two (2) 8 '4” caliper Soapberry trees located outside of the
easement and the three {3) largest Hackberry trees that were located within the easement, even
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though they were not eligible for replace due to their location within the easement.

Request for Admission No, 9. Admit that the Town of Addison had installed grass sod in

the back yard of the Milliken Property following the development of the builders’ lots.

Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
denies that it installed grass sod in the backyard of Plaintiff’s Property after the development of the
Developer Defendants’ Lots, but admits that it installed grass sod after the installation of the
drainage system during the development of the Developer Defendants® Lots.

Request for Admission No. 10. Admit that the Town of Addison installed the drainage
improvernent at the rear of the Milliken Property in an attempt to ameliorate the drainage coming
from Defendants’ Lots onto the Milliken Property.

Response. 3.,4. Subject fo, and without waiving, the foregoing objections, ifany, Defendant
admits that 1t installed the drainage improvement at the rear of Plaintiff's Property to improve
drainage on Plaintiff’s Property.

Request for Admission No. 11. Admitthat the drainage flow from the Defendants’ Lots was

increased in quantity following the grade elevation of Defendants’ Lots.

Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
states that if is without sufficient information to admit or deny and, therefore, denies.

Request for Admission No. 12. Admit that the drainage flow was increased in speed
following the raising of the ¢levation of Defendant’s Lots.

Respense. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
states that it is without sufficient information to admit or deny and, therefore, denies.
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Request for Admission No, 13. Admit that but for the development of Defendants’ Lots, the
Milliken Property would not have flooded on the occasions referenced in Plaintiff's Original
Petition.

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant is

denies.

Interrogatory No. 8. Identify each and every contributing factor which You contend led to

the flooding of the Milliken Property during the relevant period.

Response. 2., 6, Subjectto, and without waiving, the foregoing objections, if any, Defendant
states that the following factors contributed to the floading of the Plaintiffs Property in December
16, 2001 and January, 2002; unusually high volume of rain water falling within a short period of
time, the construction of the fence between the Watters® property and Plaintiff’s Property, the failure
of Plaintiff to maintain the drainage on the Property, including, but not limited to, the dramns located
at the base of the wall between the Watters’ property and Plaintiff’s Property, the failure of Plaintiff
to maintain the drainage easement by allowing un{:entrolléd growth of vegetation and stock-piling
of junk prohibiting flow through the easement, the fact that Plaintiffs Property rest at the lowest
point on the lot with no drainage protection and the elevation of the Developer Defendants’ Lots by
the Developer Defendants without following Defendant’s instructions.

Request for Production No. 11. Produce any and all documents related to Your contention

referenced above.
Response. 2. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
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subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,

Texas 75231 upon the request of Plaintiff,

Request for Admission No. 14. Admit that there is a natural swale running from the northern

boundary of Defendants’ Lots to the patio located on the Milliken Property.
Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant

denies.

Request for Admission No. 15. Admit that You recommend a berm be constructed on the

Milliken Property to ameliorate drainage coming from Defendants’ Lots.

Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
states that this question is not entirely clear if Plaintiff intends to ask whether Defendant
recommends the construction of a berm now or whether it was recommended in the past, but
Defendant admits that it did recommend the erection of a berm to protect the Plaintiff’s Property
during construction of the Developer Defendants’ Lots.

Request for Admission No. 16. Admit that the Town of Addison constructed a berm on the
Milliken Property.

Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
denies,

Request for Admission No. 17. Admitthat the Town of Addison authorized the construction

of a berm on the Milliken Property.

Response. 3.,7. Subject to, and without waiving, the foregoing objections, ifany, Defendant
admits that Defendant and Plaintiff authorized the construction of a berm on the Plaintiff’s Property.
DEFENDANT TOWN OF ADDISON’S OBJECTIONS AND RESPONSES TO

PLAINTIFF PAT MILLIKEN®S FIRST SET OF INTERROGATORIES, REQUEST
FOR PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS - PAGE 13




Reguest for Admission No. 18, Admit that the Town of Addison paid for the construction
of a berm on the Milliken Property.

Response, 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
admits.

Request for Admission No. 19. Admit that Defendant Builders paid for the construction of

a berm on the Milliken Property,

Response. 3.,9. Subject to, and without waiving, the foregoing objections, if any, Defendant
is without sufficient information to admit or deny and, therefore, denies.

Request fi uction No. 12, Identify and produce any and all Documents submitted to
Your testifying experts for their consideration in rendering an opinion in the Lawsuit,

Response. 11, Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Request for Production No. 13. Produce each and every Document submitied to any

consulting expert for their review, if that consulting expert has discussed the events related to the
Lawsuit with a testifying expert, or if that consulting expert’s opinion is relied upon by any testifying
expert.

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N, Central Expressway, Suite 1450, Dallas,
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Texas 75231 upon the request of Plaintiff,

Request for Production No. 14. Produce any and all Documents which were either reviewed

by, or under the control of Michael Murphy of the Town of Addisor, relaied to the drainage
characteristics of Defendants’ Lots and/or the Milliken Property both prior to the development of
Defendant’s Lots, and after development of those lots.

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive fo this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff,

Interrogatory No. 9. If You contend that there is currently no lot-to-lot drainage between

Defendants’ Lots and the Milliken Properiy, explain each and every fact on which you rely to reach
such conclusion.

Response. 2., 7. Subject to, and without waiving, the foregoing objections, if any, Defendant
states that there 15 still, technically, lot-to-lot drainage, but that this lot-to-to drainage is to the eastern
and western boundaries of Plaintiff’s Property as drainage is designed to flow and not from the
center of the Developer Defendants’ Lots directly to the center of Plaintiff's Property, as is
contended in this lawsuit. Defendant knows this because, on several occasions during heavy storms,
Defendants’ chiefengineer, Michael E. Murphy, P.E., personally observed that all water at the center
of Plaintiff’s Property, which then flows naturally to directly towards Plaintiff’s house and pool, was
23 a result of rainwater landing directly on Plaintiff’s Property or coming from Plaintiff’s roof.

. Produce any and all Documents related to Your contention
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referred fo above.

Response. 2. Subject to, and without waiving, the foregoing obiections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its conirol, at MARIS & LANIER, P.C., 10440 N, Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Interrogatory No. 10, If You contend that the lot to lot drainage between Defendants’ Lots

and the Milliken Property was not increased during the relevant period, explain each and every factor
which you rely to reach such conclusion.

Response. 2., 3. Subject to, and without waiving, the foregoing objections, ifany, Defendant
states that it is not clear what Plaintiff is asking in this interrogatory because it seems
to ignore the fact that a drainage system was installed during the relevant period. So while lot-to-lot
drainage may have increased on the two (2) occasions during which there were unusually heavy
rainstorms, it has not increased after the installation of the drainage system. Defendant states that
its chiefengineer, Michael E. Murphy, P.E., has personally observed the performance of the drainage
system during beavy rainstorms and that rainwater has neither overflowed from the wall separating
the Developer Defendants’ Lots and Plaintiff’s Property nor has it bypassed the drainage inlet located
on the Developer Defendants’ Lots.

Request for Production No. 16. Produce any and all Documents related to Your contention

referred to above.

Response. 2. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possesgion, or
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subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Regquest for Production No, 17. Identify aill Documents related to the acquisition by Builder
Defendants of the Defendants’ Lots, including consideration paid, date of acquisition, development
plans, deeds of trust, mortgage notes, etc.

Response. 9. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N, Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff,

Request for Production No. 18. Produce the plans, including engineering plans, construction
plans, builders’ drawings, or other submissions which Defendant Builders submitted to Defendant
Town of Addison for the issuance of building permits on Defendants’ Lots.

Response. 9. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Request for Admission No, 20. Admit that Town of Addison, in corroboration with Builder

Defendants entered upon the Milliken Property, and destroyed trees, shrubbery, and ground cover,
and altered the terrain of the parcel.

Response. 4., 7. Subject to, and without waiving, the foregoing objections, if any, Defendant
denies.
DEFENDANT TOWN OF ADDISON’S OBJECTIONS AND RESFONSES TO
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Request for Admission No. 21. Admit that the Defendant Town of Addison authorized
development of Defendant Builders Lots in the manner in which they are currently developed,

Response. 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
denies.

Regquest for Production No. 19. Produce any and all drainage plans created by the Town of

Addison reflecting drainage patterns or alterations thereto on Defendant Builders Lots or the
Milliken Property.

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Request for Admission No. 22. Admit that Plaintiff Pat Milliken lost personal property as
a result of the flooding incidents referrad to in Plaintiff’s Oniginal Petition.

Response, 6.,9. Subject to, and without waiving, the foregoing objections, if any, Defendant
is withm;t sufficient information to admit or deny and, therefore, denies.

Request for Admission No. 23. Admit that Plaintiff Pat Milliken’s home located on the
Milliken Property, has been damaged by flooding during the relevant period.

Response. 6. Subject to, and without waiving, the foregoing objections, if any, Defendant
denies.

Request for Admission No. 24. Admit that officials and employees of the Town of Addison
were called to the Milliken Property on several different occasions as a result of flooding of the

DEFENDANT TOWN OF ADDISON’S OBJECTIONS AND RESPONSES TO
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Milliken Property.

Response. 3. Subject to, and without waiving, the foregoing objections; if any, Defendant
admits that it was called to the Plaintift’s Property by Plaintiff on or about December 17,2001 and
on or about January 30, 2002,

Request for Admission No. 25. Admit that officials and/or employees of the Town of

Addison were called to the Milliken Property as a result of flooding of the Milliken home during the
relevant period.

Response. 3., 10. Subject to, and without waiving, the foregoing objections, if any,
Defendant refers Plaintiff to Defendants’ response to Request for Admission No. 24., above.

Request for Admission No. 26. Admit that officials of the Town of Addison or ernployees

of the Town of Addison were called to the Milliken Property because of the grade change effected
on Defendants’ Lots, and the threatened flooding of the Milliken Property.

Response, 3..4, Subject to, and without waiving, the foregoing objections, if any, Defendant
denies that it was “called to the Milliken Property,” but admits that it visited the site as soon as it
became aware that the Developer Defendants’ were brining in fill dirt onto the Developer
Defendants® Lots,

Request for Production No. 20, Please produce any and all Documents relating to the Town
of Addison’s defense that it was exercising a governmental function in seeking to remedy the
drainage problem between Defendants’ Lots and the Milliken Property.

Response. 6. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or

DEFENDANT TOWN OF ADDISON’S OBJECTIONS AND RESPONSES TO
PLAINTIFF PAT MILLIKEN'S FIRST SET OF INTERROGATORIES, REQUEST
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subject to its confrol, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Request for Production No. 21. Please produce any correspondence between the Town of
Addison and Defendant Builders relating to lot-to-lot drainage between the Defendants’ Lots and
the Milliken Property.

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff,

Request for Production No. 22. Produce any “red tags” or stop work orders issued by the
Town of Addison to Defendant Builders during the construction of residences on Defendants’ Lots,

Response. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N, Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff,

Interrogatory No. 10. Describe any and all remedial efforts taken by Defendant Builders o
ensure no increase in lot-to-lot drainage between Defendants’ Lots and the Milliken Property.

Response. 2.,9. Subject to, and without waiving, the foregoing objections, if any, Defendant
states that this Interrogatory is more properly directed to the Developer Defendants, but that it is
aware that the Developer Defendanis coostructed a berm on Plaintiff's Property, removed
junk stacked in the five (5) foot easement on Plaintiff’s Property, removed trees from the easement,

DEFENDANT TOWN OF ADDISON’S OBJECTIONS AND RESPONSES TO
FLAINTIFF PAT MILLIKEN’S FIRST 8ET OF INTERROGATORIES, REQUEST

FOR PRODUCTION OF DOCUMENTS AND REQGUEST FOR ADMISSTONS PAGE 20




constructed a retaining wall between the Plaintiff’s Property and the Developer Defendants’ Lotsand
allowed for a drainage inlet to be constructed on the Developer Defendants’ Lots.

Request for Production No. 23. Produce ail policies of insurance, or insurance-type
agreements relating fo defense of or payment for damages in the Lawsuit,

Response. [1. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Central Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff,

Request for Production No. 24. Produce all Documents consisting commmunication between

all the Town of Addison and Plaintiff during the relevant period.

Response, 3. Subject to, and without waiving, the foregoing objections, if any, Defendant
hereby produces documents responsive to this Request, if any, that are within its possession, or
subject to its control, at MARIS & LANIER, P.C., 10440 N. Cer;tral Expressway, Suite 1450, Dallas,
Texas 75231 upon the request of Plaintiff.

Request for Admission No. 27. Admit that the Town of Addison is a property owner with
regard to rights it has as an easement owner in the drainage easements on the Milliken Property.

Response. 6. Subject to, and without waiving, the foregoing objections, if any, Defendant
admits that it was granted two (2) five-foot easements along the southern and western boundaries

of the Plaintiff’s Property by Plaintiff,

DEFENDANT TOWN OF ADDISON'S OBJECTIONS AND RESPONSES TO
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Respectfully submitted,

MARIS & LANIER, P.C.

Robert F. Maris

State Bar No. 12986300
Marigny A. Lanier

State Bar No. 11933200
Michael J. McKleroy, Jr.
State Bar No. 24000095
10440 N, Central Expressway
Suite 1450, LB 702
Dallas, Texas 75231
214-706-0920 telephone
214.706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

DEFENDANT TOWN OF ADDISON'S OBJECTIONS AND RESPONSES TO
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TIFICATE OF E

This is to certify that a true, correct and complete copy of the foregoing instrument has been
served in accordance with Rule 21a of the Texas Rules of Civil Procedure on the 28th day of June,
2004 to:

Thomas H. Keen
LOOPER REED & MCGRAW
1601 Elm Street, Suite 4100

Dallas, Texas 75201
VIA CERTIFIED MAIL RECEIFT
NQ, 7063 1680 6004 28735228

Anthony Vitullo

Zach Mayer

FEE, SMITH, SHARP & VITULLO, LL.P.
One Galleria Tower

13355 Noel Road, Suite 1200

Dallas, Texas 75240
VIA REGULAR MAIL

Robert F. Maris

607.060\ discovary.ssp. wpd

DEFENDANT TOWN OF ADDISON’S OBJECTIONS AND RESPONSES TO
PLAINTIFF PAT MILLIKEN'S FIRST SET OF INTERROGATORIES, REQUEST
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VERIFICATION

STATE OF TEXAS

3 W o

COUNTY OF DALLAS

BEFORE ME, the undersigned Notary Public, personally appeared the person known to me
to be Michael E. Murphy who, upon being duly sworn under oath, deposed and stated that he is a
duly authorized representative of the Town of Addison, that he has reviewed the foregoing
interrogatories and that the answers given in response thereto as within his personal knowledge and
true and correct.

gy

Michael E. Murphy, PBY

SIGNED under oath on the _gj day of June, 2004 before:

ALYSSA M DENT
a"ﬂ"u NOI‘ury
“ N Siate of Texcw
My Commission Expires

March 20, 209?

The State of Texas

DEFENDANT TOWN OF ADDISON'S OBJECTIONS ARD RESPONSES TO
PLAINTIFF PAT MILLIKEN'S FIRST SET OF INTERROGATORIES, REQUEST
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Maris & Lanier

A Profossivnal Corporafion

1480 Meadaow Park Bldg., LB 702 10440 N. Central Expressway Dallas, Taxas 75231
214-706-0522

214.706-0821 (FAX)

AMY L. WALKER

June 15, 2004

VIA FACSIMILE

Zach T, Mayer

Fee Smith Sharp & Vitullo, L.L.P.
Cne Galleria Tower

13355 Noel Road, Suite 1200
Dallas, Texas 75240

VIA FACSIMILE

Mike Murphy

Public Works Department
Town of Addison

P.O. Box 9010

Addison, Texas 75001

Re: Pst Milliken v. Town of Addison, et al,

Cause No. 02-4715-F ini the 116th District Court, Dallas County
File No. 607-066
Dear Zach and Mike:

This will confirm that we have rescheduled the meeting to prepare for Plaintiffs
expert's depositions for Wadnesday, June 16, 2004 at 3:30 p.m. at our office. Zack, this
will confirm that your expert will also beé present at the meeting.

Thank you for your fime and attention to this matter.

Sincerely,

MARIS & LANIER

AmyN. Walker
Lega( Assistant to Robert F. Maris



SENT BY:
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Maris & Lanier

A Professional Comoration

; JUN-B-04 . 3:48PM;

=~

PAGE 1/2

1450 Meadow Park Bldg,, LB 702 10440 N. Centr] Expressway

Date:

Ta;

To

From:

Pages:

TELECOPIER COVER SHEET

Dallas, Texeas 73231

PLEASE DELIVER TO ADDRESSEE TMMEDIATELY

June 8, 2004
Zach Maver Via Telecapier Number:
Mike Murphy Via Telecopier Number:

Amy L. Walker [egal Assistant

Direct Phone Number : (214) 106-0922
Direct Telecopier Number 1 (214) 706-0921

Cover + _L

972-914-9200

$72-450-2837

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Debbic at: 1-214-706-0924

Re:

Message:

___ Original will follow by mail

File No. 607-066: Pat Milliken v, Town of Addison

This will confirm the meeting scheduled for this Thursday at 3:30

p-m. at our office,

_x__ Onginal will NOT follow by mail

Theinfurmation contained in this facsimile message is attorncy privileged snd confidential nformation interded
only for the use of the indivlidnal or entity samed above. If the reader of this message is not tie intended
recipient, you are hercby notified that sny unsuthorized dissemination, distribution or copying of thiy
cammunicationisstrictly prohibited. K you have received Shiscommunicationin error, please immediately notify
bs by telephone at the numbers listed, Thaok you.

o
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Maris & Lanier

A Professional Corporation
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1450 Meadow Fark Bidg., LB 702 10440 N, Central Expressway

awalker@marislanier.com

Junc 8, 2004

VIA FACSIMILE

Zach T Mayer

Fes Smith Sharp & Vitullg, LL.P.
One Ualleria Tower

13335 Noel Road, Svite 1200
Dallas, Texas 75240

VIA FACSIMILE

Mike Murphy

Public Works Depuartment
Town of Addison

P.C), Box 2010

Addison, Texas 75001

Re:  Pat Milliken v. Town of Addison, et al.

Patlus, Tuxus 75221
214-706-0920 telephone
214-706-0921 facsimile
214-706-0922 direc: diui

Cause No. 02-4715-F in the 116th District Court, Dallas County

File No. 607-066

Dear Zach and Mike:

This will confirm that we have scheduled a meeting at our office on Thursday, June 16,
2004 at 3:30 p.m.  Zach, this will also follow-up with my voice mail regarding your expert being

available to attend the meeting.

Thank you for your time and attention to this marter.

Sincerely,

MARIS & LANIER, P.

lker

l.egal Ashistant to Robert F. Maris



Maris & Lanier

A Professional Cerporation
1450 Meadow Park Bidg., 1.B 762 10440 N. Central Expressway Dallas, Texas 73231

TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: June 3, 2004
To: Rickey Gargn Via Telecopier Number: (512:491-2366
To: Ken Dippel Viu Telecopier Number: (2141672-2020
To: Mike Murphy Via Telecopier Number; (972)450-2837
From: Amy L. Walker, Lepal Assistant

Direct Phone Number : (214) 706-0922

Direct Telecopier Number  : (214) 706-0921]

Pages: Cover +/ E

IF YOU DONOT RECEIVE ALL PAGES, PLEASE CALL Debbie at: 214-706-0920

Re: File No. 607-066; Pat Milliken v. Town of Addison

Message: See attached discovery to Defendant from Plaintiff.

__ Original will follow by mail  _x__ Original will NOT fellow by mail

The information conlained in this Bacximile message is sttorney privileged snd confidential information intended
only for ¢he ase of the individuzl or entity named sbhove. If the reader of this message is not the intended
recipient, you are herchy notified that any wnauthorized dissemination, distribution or copying of this
conununicationis stricily prabiibited. 1T yon have recetved fhis corinunicationin ecror, please immediately notify
us by telephone at the ngmbers ated. Thank you.
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1450 Mendow Park Blde., LB 702 10440 N. Central Expressway Dallng, Texas 75231
214.706-0920 telephone

214-706-0921 facsimile
214-706-0922 divect dial

awatker@marislanier.com

June 3, 2004

VIA FACSIMILE

Rickey Garen

Texas Municipal League
intergovernmental Risk Pool
P.O. Box 149194

Austin, Texas 78754

VIA FACSIMILE

Ken Dippel

Cawles & Thompson

901 Main Strect, Suite 4000
Dallas, TX 75202

ViA FACSIMILE

Michael E. Murphy, P.E.
[.ynn Chandler

Town of Addison

16801 Westgrove Drive
Addison, Texas 75001-9010

Re:  PatMilliken v, City of Addison
TML Claim No. (1200085821
File No. 607-066

Dear Gentlemen:

Attached for your file is a copy of Plaintiff Pat Milliken's First Set of Interrogatories, Request
for Production of Docurnents and Request for Admissions to Defendant Town of Addison. The
deadline for us to respond is June 25, 2004, 7To the extent that you have information and/or
docwrnents (which haven't been previously provided (o us) responsive to Plaintiffs requests, please
provide same before the deadline above.



mailto:awalker@maris]anier.colll

Maris & Lanier

A Professional Corporation



Thank you for your time and attention to this matter.

Sincerely,

MARIS & LANIER, P.C.

Enclosure
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CAUSENO, 02-4715

PAT MILLIKEN, IN THE DISTRICT COURT OF

Plaintiff,

VS,

DALLAS COUNTY, TEXAS
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC., JON B. COLEMAN,

1164 JUDICIAL DISTRICT

AU SCHE A ALY WO Sy 201 SO RO A T

Defendantz.

PLAINTIFF PAT MILLIKEN'S FIRST SET OF INTERROGATORIES,
REQUEST FOR PRODUCTION OF DOCUMENTS AND
REQUIST FOR ADMISSIONS TO DEFENDANT TOWN OF ADDISON

TO:  TOWN OF ADDISON, by and through its attorney of record, Michael 1. MeKleroy, Ir.,
Maris & [anNgr, P.C, 1450 Meadow Park Blvd, LB 702, 10440 N. Cenlral
Expresgway, Dallas, Texas 75231,

Pursoant to Rule 197 of the Texas Rules of Civil Procedure, Plaintiff, PAT MILLIKEN,
{(“Plaintiff™} subrnits these interrogatories lo the attorney of record for Defendant TOWN OF
ADDISON (“Addison™), and reguests that Addison answer separately and fully in writing under
oath each of the following written interrogatotics. The answers must be signed by the person
roaking them. A true copy of Your responses and any objections 1o these interrogatories must be
served on the undersigned attorney within thirty (30} days after service.

DEFINITIONS AND INSTRUCTIONS
A “You,” “Your,” or “Defendant” shall mean the named Defendant to whom this

discovery is addressed, and as the context requires, their respective agents, representatives and
altomeys and all other Persons acting on her behalf in a representative capacity.

FLAINTIFT PAT MILLIKEN'S FIRSY SEY OF INTERROGATORIES, REQUEST FOR SRODUCTION
OF DOCUMENTS AND EEQUEST FOR ADMISSIONS 10 DEFENDANT TOWN OF ADDISON . PAGE 1
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B. “Plaintiff,” “QOur,” or “Milliken” means Plaintiff Pat Milliken and, as the context
requires, each of her respective employces, agents, reprosentatives and attorneys and all other
Persons acting on her behaif in a representative eapacity.

C. “Lawsuit™ shall mean this procecding filed as Cause No. 02-4715 in the 116"
District Court of Dallas County, Texas.

D. “Ssttlement Agreement” means any and all Documents which compromise, settle,
indemnify, divide or shift responsibility, subrogate responsibility, or in any way affect any of the
purties to the Lawsuit regarding the payment of damages, assessment of lability or
responsibility, or an atterapt to provide remedial efferts for the damages sct forth in Plaintiff's
QOriginal Petition and any amendments thereto.

E. “RFD Responses™ means Your Responses to Our Request for Disclosure.

F. “Identify” with respect to any Person means the indivigual’s name, or, as
applicable, the name of the entity. Your RFD Responses should include in Your response to
Tex R.Civ.P. 192 and 194 details of “the name, address and telephone number of persons having
knowledge of relevant faets, and a brief statement of each identified person's connection with the

case.”

G. “Caleulate the Damages” with respect to any Interrogetory means to provide that
information requested in response to Tex R.Civ.P. 194 detuiling “the amount and any method of
calculating cconomic damages.”

H. “Identify” with respect to any Document means to deseribe the Document with
such particularity that a Person who had never seen the Document could adequately frame a
Motion to Compe! Production or Request for Production in accordance with Tex R.Civ.P. 167.

L “Person” shall include individuals, fitms, associations, partnerships, ventures,
companies, carporations and any other legal entity together with their respective agents,
representatives, employees, partners, managers, officers, directors, sharcholders and attorneys.

J “Expert” shall mean any one or more Persons whom You have consulted as an
cxpert witness ta provide testimony ta this Lawsuit.

K. “Document” shall mean without limitation, information of every kind, source and
authorship, both originals aud all non-identical copies in your possession, custedy or control, of
any electronic communications (coliectively “e-mails™), contracts, agreements, papers, books,
reports, ¢valuations, recommendations, conclusions, studies, summaries, manuals, schedules,
calendars, diaries, logs, computer printouts, invoices, purchase orders, writings, letters,
memoranda, inter-office communications, drawings, graphs, chans, records, files, clectronic
files, photographs, electronic, videotape or audio recordings, and other written information
and/or data compilations and tengible things from which information ¢an be obtained and
translated, if necessary, into reasonably usable form,

PLANTIFF vAT MILLIKEN'S FIRST SET O9F INTERROGATORIES, RECQUET FOR PRODUCTION
OF DOCUMENTS AND REDUEST FOR ADMISSIONS 10 DEFENDANT TOWN OF ADDISON - PAGE 2
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L. “Computer Based Information.” In those instances when requested information is
stored only on software information storage or retricval systems, or other data compilations,
Defendant should either produce the raw data as it is maintained (including, without limitation,
in ASCH or hexadecimal format), along with all codes, programs and software for transiating it
into usable forni, or produce the information in a finished usable form that includes alf necessary
glossaries, keys, and indices for interpretation of the material in regard to the Defendant.

M.  “Document Destruction.” All Documents, Computer Bascd Information, and/or
other data compilations that might impact on the subject matter of the Lawsuit shall be preserved
and any ongoing process of Document destruction and/or computer file deletion involving such
Documents shall cease.

N. *Milliken Property” mcans the residence of Pat Milliken located at 14905 Lake
Forest Drive in the Town of Addison.

Q. “Defendants” Lots” means the two lots developed and/or owned by Trefendants
Preston Graup Designers and Builders, William Long, Preston Homes, Inc, and Jon B. Coleman,
adjacent to the Milliken Property.

OBJECTIONS

As 1o any Interrogatoty or Request for Admission or Request for Production that is
requested for which Defendant has an objection or for which a privilege or other exemption or
protection from diselosure is asserted, state in your response the specific ground for which each
such privilege, exemption or protection is claimed in a manncr sulficient {o peunit the party
submitting these Interrogatorics and the Court to determine whether the claim, privilege or
exemption is proper, and identify any Document affected by Your ohjection with sufficicnt
particularity that a Persen who has ncver seen the Document could adegunately frame a Request
for Production in accordance with Tex R.Civ,P. 196.

RELEVANT TIME PERIOD

Unless otherwise specified in this First Set of Interrogatories, the designated time period
shall be during the period of time from January, 1998 through the date of Your response and any
supplement thexelo.

DUTY TO SUPPLEMENT

You are under a duty to supplement Your answers to the Interrogatories that are
incomplete or incomrect when made. Furthermore, You are under a duty to seasonably amend
Your answers if You obtain information on the basis of which You know that an answer either
(1) was incorrest or incomplete when made, or (2) although correct and complete when made, is
no longer true and complete and the circumstances are such that failure to amend the answer is in
substance misleading.

PLAINTIFF PAT MILLIKEN'S FIRST SET OF INTBRROGATORIES, REQUENT FOR PRODUCTION
QEDOCUMENTS AND REQUEST FOR AOMISKIONG TO DEFEHDANT TOWN OF ADDISON - PAGHE 3
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REQUESIS
REQUEST FOR PRODUCTION NO. 1

Please ldentify and produce each and every document You reviewed, or which was
submitted to the Town of Addison as part of the approval process for the subdivision of
Defendanis’ Lots. This request necessarily includes cach and every preliminary plat, final plat,
engineering drawings, drainage plans, topographic maps, civil engineering drawings, application
for approval and other Documents submitted to the Town of Addison as part of the subdivision
PIOCESS,

RESPONSE:

REQUEST FOR PRODUCTION NO. 2:

Please identify and produce each and every Document the Town of Addison reviewed
making the determination that Defendant Builders drainage plans were adequate.

RESPONSE:

REQUEST FOR PRODUCTION NO. 3:

Please identify and produce the plans, budgei, and drainage calculations used to design
the storm water drainage facility located at the rear of the Milliken Property, and installed by
Bowman Construction,

RESPONSE:

INTERROGATORY NO. 1:

Please Describe each and every example of drainage remediation work performed on the
Milliken Property at the request of the Town of Addison,

PLAINTIFF PAT MILLIKEN'S FIRST ST OF INTERROGCATORIES, REQUENT FOR PRODUCTUIN
Lf DOCUMENTR Aned REQUEST BOR ADMISSIONS 10 DEFERNDANT TOWN OF AQIISDM -~ PACE 4
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REQUEST FOR PRODUCTION NO. 4:

Please produce any settlement agreements or offers of settlement between, memoranda,
correspondence relating o, notes of, or any Documents relevant to the agreement beiween the
Town of Addison and Defendamt Builders to construct the drainage facility at the rear of the

Milliken Property.
RESPONSE:

REQUEST FOR PRODUCTION NQ. 5:

Please produce the contract between the Town of Addison and Bowman Construction
Company to install the drainage facility at the rear of the Milliken Property.

RESPONSE:

REQUEST FOR PRODUCTION NO. 6:

Please produce all invoices, canceled cheeks, money orders, purchuse requests, and any
other indicia of money spent by the Town of Addison on dramage remedial cfforts on the

Milliken Property.

RESPONSE:

REQULST FOR ADMISSION NO. 1:

Admit that Plaintiff Pat Milliken verbally protesied to officials of the Town of Addison,
prior to the development of Defendants’ Lots with regard to drainage which might be generated
from Defendants™ Lots.

RESPONSE:

REQUEST FOR ADMISSION NO. 2:

Admit that Pat Milliken objected 1o officials of the Town of Addison about the grade
change being effected on Defendants® Loty, compared to the natural grade,

RESPONSE:

PLAINTIFF PAT MILLIKIN'S FIRST SET OF INTERROGATORIES, REGUEST FOR PRODUCTION
OF DOCUMENTS AND REOUEST FOR ADMISSINNG TO DEFENDANT TOWN OF ADDSON - PAGR §
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REQUEST FOR ADMISSION NO. 3:

Admit that Defendant Builders raised the elevation of Defendants® Lots above the natural
grade immediately prior to development.

RESPONSE:

REQUEST FOR PRODUCTION NO. 7:

Produce any and all Documents showing the grade changes in Defendants’ Lots during
the Relevant Time period.

RESPONSE:

REQUEST FOR PRODUCTION NO. 8:

Please produce all topographic or drainage area maps showing the area contributing to
drairage onto or from Defendants’ Lots.

RESPONSIC:

REQUEST FOR ADMISSION NO. 4:

Admit that the Town of Addison recognized that a drainage problem had been caused by
the development of Defendants” Lots.

RESPONSE:

REQUEST FOR ADMISSION NO. 5:

Admit that the [ire department of the Town of Addison was dispatched to help combat
the flooding and aftermath of flooding at the Milliken Property on at least one occusion.

PLAINTIPE PAT MILLIKEN'S FIRST SET OF INTERROGATORILS, REQUEST FOR MRUDUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS YO DEFENDANT TOWHN, OF ADDISUN - PAGE 6
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INTERROGATORY NO. 2:

Please Identify cach and every Person authorized by the Town of Addison to enter the
Milliken Property for the purpose of assessing damage, mitigating damage, evaluating drainage
issucs, installing drainage systems, installing grass and foliage, and otherwise relating to the
flooding or threatened flooding from Defendants’ Lots or the aftermath therefrom.

RESPONSE:

REQUEST FOR ADMISSION NO. 6:

Admit that after the devclopment of Defendants’ Lots, the Milliken Property was flooded
at least once.

RESPONSE:

REQUEST FOR ADMISSION NO. 7:

Admit that after the development of the Defendants’ Lots, the Milliken Properly flooded
at least twice.

RESPONSE:

REQUEST FOR PRODUCTION NO. 9;

Please produce any and all weather reports, almanac information, newspaper articles,
reporls, or other meteorological data related to the relevant time period which You assert relates
in any way to the flooding of the Milliken Property.

RESPONSE:

INTERROGATORY NO. 3:

Please explain the grade change which existed from Defendants’ Lots to the Milliken
Property prior to the year 2000,

RESPONSE:

PLAINTIFF PAT MILLIKEN'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION
OF QOCUMENTS AN REQUEST FOR ADMISSIONS TO DEFENDANT TOWN OF ADDISON PAGE 7
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INTERROGATORY NO. 4:

Please explain the prade change which exists between Delendants™ Lots and the Milliken
Property currently.

RESPONSE:

INTERROGATORY NO. 5:

Please Deseribe the drainage issue which arose between Christian Laetner, the former
owner of the property immediately south of Defendant The Preston Group Desipner and
Builders, Inc.’s lot, and The Preston Group Designer and Builder, Inc.

RESPONSE:

REQUEST FOR PRODUCTION NO, 19:

Produce all Documents relating to the drainage issuc with Christian Laemer referred to
above,

INTERROGATORY NO. 6:

Describe the atfributing drainage area served by the drainage improvement installed ar the
rear of the Milliken Property.

RESPONSE:

INTERROGATORY NO. 7:

Describe the capacity of the drainage improvement installed at the rear of the Milliken
Froperty,

PLAINTIFF PAT MILLIKEN'S FIRST SET OF (NTERROGATORIES, REQUEST FOR FRODUCTION
OF DOUUMENTS AND REOUEST FOR ADMISRION CEENDANT TOWHN (1 SOH - PAGE §
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REQUEST FOR ADMISSION NO. 8:

Admit that thc Town of Addison offered to install additional tvees on Plaintiff’s Property
following the grading for and installation of the drainage improvement installed at the rear of the
Milliken Property.

RESPONSE:

REQUEST FOR ADMISSION NO. 9:

Admit that the Tawn of Addison had installed grass sod in the back yard of the Milliken
Property following the development of the builders® lots.

RESPONSE:

REQUEST FOR ADMISSION NO. 10:

Admit that the Town of Addison installed (he drainage improvement at the rear of the
Milliken Property in an attempt to ameliorate the drainage coming from Defendants’ Lots onto

the Milliken Propedy.

RESPONSE:

REQUEST FOR ADMISSION NO. 11:

Admit that the drainage flow from the Defendants’ Lots wax increased in quantity
following the grade elevation of Defendants’ TLols.

RESPONSE:

REQUEST FOR ADMISSION NO. 12:

Admit that the drainage flow was incrcased in speed following the raising of the elevation
of Defendant’s Lots.

RESPONSE:

PLAINTIFE PAT MILLTKEN'S FIRST SEV OF INTERROGATORIES, REQUEST FOR PRODUCTION
OF DOCUMENTS AND HEOUEST FOR ADMISSIONS T DEFENDANT TOWN OF ARDISON - PAGE Y
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RE FOR AD NNQO.13:

Admit that but for the development of Defendants’ Lots, the Milliken Property would not
have flooded on the occasions referenced in Plaintill™s Original Petition,

RESPONSE:

INTERROGATORY NO. §:

Identify each and every contributing factar which You contend led to the flooding of the
Milliken Property during the relevant period.

RESPONSE:

REQUEST FOR PRODUCTION NO. 11:

Produce any and all documents related to Your contention referenced above.

RESPONSE:

REQUEST FOR ADMISSION NO. 14:

Admit that there is a natural swale running Grom (he northern boundary of Defendants’
Lots ta the patio located on the Milliken Property.

RESPONSE:

REQUEST FOR ADMISSION NO. 18§:

Admit that You recommend a berm be constructed on the Milliken Property to ameliorate
drainage coming from Defendants’ Lots,

RESPONSE:

REQUEST FOR ADMISSION NO. 16:

Admit that the Town of Addison constructed a berm on the Milliken Property.

LSPONSE:

PLAINTIFF PAT MILUIKEN'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODLICITON
OF BOCLIMENTS AND REQUESY FOR ADMISSIONS 10 DEFENDIANT TOWH (F ARQIHSON — PAGE 10
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REQUEST FOR ADMISSION NO. 17:

Admit that the Town of Addison authorized the construction of a berm on the Milliken
Property.

RESPONSE:

REQUEST FOR ADMISSION NO., 18:

Admit that the Town of Addison paid for the construction of a berm on e Milliken
Property,

RESPONSE;

REQUEST FOR ADMISSION NO. 19

Admit that Defendant Builders paid for the construction of a berm on the Milfiken
Property.

REQULST FOR PRODUCTION NO, 12;

Identify and produce any and all Documents submitted to Your (estifying expents for their
consideration in rendering an opinion in the Lawsuit,

RESPONSE:

REQUEST FOR PRODUCTION NQ. 13

Produce cach and svery Document submitted 1¢ any consulting expert for their review, if
that consulting experl has discussed the events related to the Lawsuit with a festifying expert, or
if that consulting cxpert’s opinion is relied upon by any testifying expert.

RESFONSE:

PLAINTIPF PAT MULLIKEN'S FIRST SET OF INFERRUGATORIES, REQUEST FNR ERODUCTION
OF DUCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT TOWN OF ADDISON - PAGE 11
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REQUEST FOR PRODUCTION NO. 14:

Produce any and all Documents which were either reviewed by, ur under the control of
Michaei Murphy of the Town of Addison, related io the drainage characteristics of Defendants’
Lots and/or the Milliken Property both prior to the development of Defendant’s 1.0ts, and affer
developruent of those lots.

RESPONSE:

INTERROGATORY NO. 9;

If You contend that there is currently no lot-to-lot drainage between Defendants’ Lois
and the Milliken Property, explain each and every fact on which you rely to reach such
conclusion,

RESPONSE:

REQUEST FOR PRODUCTION NO. 15:

Produce any and all Documents related to Your contention referred to above.

RESPONSE;
INTERROGATORY NO. 10:

If You contend that the Jot to ot drainage between Defendants’ Lot and the Milliken
Property was not increased during the relevant period, explain each and every factor which you
rely to reach sueh conclusion.

RESPONSE:

REQUEST FO D 0. 16:

Produce any and all Documents related 1o Your contention referred to above.

RESPONSE:

¥i.A iNTlI‘l‘ PAT MILLIKEN S FIRST SET OF INTERROCA TORIEY, REQUEST FOR PRODUCTION
LEST FOR ADMRRIONS TO DEFENDANT TOWN L ADDISON - PAGE 13
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REQUEST FOR PRODUCTION NQ. 17;

ldentify oll Documents related to the acquisition by Builder Defendants of the
Defendants’ Lots, including consideration paid, date of acquisition, develapment plans, deeds of
trust, mortgage notes, efc.

RESPONSE:

REQUEST FOR PRODUCTION NO. 18:

Produce the plans, including engineering plans, construction plans, builders’ drawings, or
other submissions which Defendant Builders submitted to Defendant Town of Addison for the
issuance of building permits on Defendants’ Lots.

RESPONSE:

REQUEST FOR ADMISSION NO. 20:

Admit that Town of Addison, in corroboration with Builder Defendants entered upon the
Milliken Property, and destroyed trees, shrubbery, and ground cover, and altered the terrain of
the pareel,

RESPONSE:

REQUEST FOR ADMISSION NO. 21

Admiit that the Defendant Town of Addison authorized development of Defendant
Builders Lots in the manner in which they are currently developed.

RESPONSE:

REQUEST FOR PRODPUCTION NO. 19:

Produce any and all drainage plans created by the Town of Addison reflecting drainage
patterns or alterations thereto on Defendant Builders Lots or the Milliken Property.

RESPONSE:

PLAINTIFF PAT MILLIKEN'S FIRST 85T OF INTERROGATORIMS, REQUEST FOR PRODUCTION
QF DOCAUMENES AN REOUERST FOR ADMISSIONS TO DEFEFNDANT TOWN QF ADIMSON  PAGE 13
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REQUEST FOR ADMISSION NO. 22:

Admit that Plaintiff Pat Milliken lost personal properly as a result of the flooding
incidents referred to in Plaintiff’s Original Petition.

RESPONSE:

REQUEST FOR ADMISSION NO. 23:

Admit that Plaintiff Pat Milliken’s home located on the Milliken Property, has been
damaged by flooding during the relevant period.

RESPO 3

REQUEST FOR ADMISSION NO. 24:

Admit that officials and employees of the Town of Addison were called to the Milliken
Property on several different occasions as a result of flooding of the Milliken Property.

RESPONSE:

REQUEST FOR ADMISSION NQ, 25:

Admit that officials and/or employees of the Town of Addison were called to the
Milliken Property as & result of flooding of the Milliken home during the relevant period.

SPONSE:

REQUEST FOR ADMISSION NO. 26;

Admit that officials of the Town of Addison or employees of the Town of Addison were
called fo the Milliken Property because of the grade change effected on Defendants’ Lots, and
the threatened flooding of the Milliken Property.

RESPONSE:

PLAINTIFF PAT MILLIKEN'S FIRST SET OF INTERROGATORIES, REQUEST FOK PRODUCTION
OF DOCHIMENTS AND REQUEST RO% NS TO DEFE OF ADDISON - PAGE (4
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REQUEST FOR PRODUCTION NO. 20:
Please produce any and all Documents relating to the Town of Addison’s defense that it
waus exercising 2 governmental function in seeking 10 remedy the drainage problem belween
Defendanis’ Lots and the Milliker Property.

RESIONSE:

REQUEST FOR PRODUCTION NG, 23:

Please produce any correspondence between the Town of Addison and Defendant
Builders relating to lot-to-lot drainage between the Defendants’ Lots and the Milliken Property.

PONSE:

REQUEST FOR PRODUCTION NO, 22:

Produce any “red tags™ or stop work orders issued by the Town of Addison 1o Defendant
Builders during the construction of residences on Defendants’ Lots.

LSPONSE:

INTERROGATORY NO. 10:

Describe any and all remedial efforts taken by Defendant Builders to ensute no increasc
in fot-to-lot drainage between Defendants’ Lots and the Milliken Property.

RESPONSE:

REQUEST FOR PRODUCTION NO. 23:

Produce al] policies of inswrance, or insurance-typc agreements relating to defense of or
payment for damages in the Lawsuit.

RESPONSE:

PLAINTIFF PAT MILLIKEN'S £1RSY SET OF INTERROGATORIES, REQUEST FOR PRODUCTION
OF IXOUUMENTS AND REQUES TO DEFENDANT TOWN OF ADDISON - PAGK 15
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REQUEST FOR PRODUCTION NO. 24:

Produce all Documents consisting communication between all the Town of Addison and
Plaintiff during the relevant period.

RESPONSE:

REQUEST FOR ADMISSION NO. 27:

Admit that the Town of Addison is a property owner with regard to rights it has as an
easement owner in the drainage easemnents on the Milliken Property.

RESPONSE:

Respectfully submitted,

LOOPER)REED cG , P.C.

MUINYN

Tromas H. KEEN

State Bar No.: 11163300
ELIZABETH P, ARDANOWSKI
State Bar No.: 0793273

1601 Elm Street, Suite 4100
Dallas, Texas 75201

Telephone:  214.954.4135
Facsimile: 214.953.1332

ATTORNEYS FOR PLAINTIFF
PAT MIILLIKEN

PLAINTIFF PAT MILLIKEN'S FIRNT SET OF INTERROGATORIES, REQUEST FOR PRODUCTION
QF DOCUIMENTS AND REQUTST FOR ADMISSIONS TO DEFENDANT TOWN OF ADINSON  PAGE 16
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CERTIFICATE OF SERVICE

This is to certify that a truc and correct copy of the forcgoing instrument has been
forwarded via certified mail, return receipt requested, to the person listed below on this 26™ day
of May, 2004 in accordance with the TExas RULES OF Civil. PROCEDURE:

Michacl J. McKleroy, JIr.

MaRIs & Lanier, P.C.

1450 Meadow Park Blvd., LB 702
10440 N. Central Expressway
Dallas, Texas 75231

Zach Mayer

FEE, SMiTH, SHArr & ViTuLLo, LL.P.
One Galleria Tower

13355 Noel Road, Buite 1200

Dallas, Texas 75240

ARVIN

TroMas H. KEen

SATHX W Hlens\Milliken, PatDiscovenMnterrogs, KFP, REA to Town of Addisondos

PLAINTIFF PAT MILTIKEN'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION
OF DEICUMENTS AND REQUEST FOR ADMISSIONS 70 DEFENDANT TOWN OF ARDISON - PAGE 17
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v %

[}

Maris & Lanier

A Prolessional Corporation

1450 Meadow Park Dldg,, LB 702 10440 N, Central EXprosswhy Dalias, Texas 73231

TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: May 18, 2004
To:  Mike Murphy Vi Telecopier Number; 72-450-283

From: Amy . Walker, Leusl Assislunt

Direct Phone Number 1 {2]4) 706-0922
Direct Telecopier Number @ (214) 706-0921

Puges: Cover + 8 ?’
IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Autnaat: {-214-706-0932

Re:  Pat Milliken v. Town of Addison
FHe Mo, 607-0606

Message:  See attached letter dated May 18, 2004,

_ Origina} will follow by mail _x__ Oripinal will NOT follow by inail

The intormation tontsined in tiis fuctimile messsge It attorney privifeged snd conBdentisl inforainticn {ateuded only for the use oof the
individual or entity named xbove, I ilie rendder of 1his micsgage is not the intondud recipieat, you sre bereby notified thas Ray sasuthuriad
digsemination, distribusin ar copying of this communteation la scriely profbited. I you laive resoivad this connn mikn’lomn ervor, plesse
immedintely noflfy us by wiephune wl ifee rwubers linted, Thank you.
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Maris & Lanier

A Professional Corporation

1450 Meadow Park Bldg., LB 702 10440 N. Ceniral Cxpressway Dallas, Texes 75231

214-706-0922
214-706-0921 (FAX)

awnlker@marislonior.com

May 18, 2004

VIA FACSIMILE

Mike Murphy

Public Works Department
Town of Addison

P.O. Box 9010

Addison, Texas 75001

Re:  Pat Milliken v. Chty of Addison
TML Claim No. 0200085821
File No. 607-066

Diear Mike:

Per my telephone conversation with your assistant, Sue Ellen, 1 ami cnclosing the following

documents for your review:

1.
2.
3

Notice of Oral Deposition Duces Tecum of David Knighton,

Eirst Amended Notice of Oral Deposition Duces Tecum of Gary M. Petit, P.E;

June 11, 2003 letter from Plaintiff’s counsel regarding David Knighlon with his attached
TEPOIl;

Plaintiff’s Response to Defendant Town of Addison’s Motion o Exclude or Limit Expert
Testimony; and

Supplement to Plaintiff’s Response to Defendant Town of Addison’s Motion to Exclude or

Limit Expert Testimony; and
Plainti#l Pat Milliken's Responses to Defendant Town of Addison's Rule 194 Request for
Disclosure.

Robert would like for you to attend the depositons of Knighton and Petit on Junc 23, 2004

beginping at 10:00 a.m. at our office. He would also like for you to review the enclosed
documents in preparation for same, as well as meet with him prior to the depositions. Affer you
have had a chance to review the enclused, please telephone me at my direct dial, 214-706-0922
to schedule same, Robert currently has June 22, 2003 completely open.
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Should you have any questions, comments, or concerns, please do not hesitate to call,

Sincerely,

MARIS & LANIER, P.C.

Enclosure
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CAUSE NOQ. 02-4715-F

PAT MILLIKEN, [N THE DISTRICT COURT

Plaintiff,

L

116th JUDICIAL DISTRICT

§
§
§
§
§
§
TOWN OF ADDISON, THE PRESTON §
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON [IOMES, 5
INC. and JON B. COLEMAN, §

§

§

DALLAS COUNTY, TEXASR

Defendants.

FIRST AMENDED NOTICE OF ORAL DEPOSITION
CES TEC F GARY M, PETIT, P.E

To:;  Plaintiff, Pat Milliken, by and through her attorney of reeord, Thomas H.
Keen, Looper Reed & McCGraw, 1601 Elmn Street, Suite 4100, Dallas, Texas
75201,

To:  Defendants The Preston Group Designers and Builders, William Long,
Preston Homes, inc., and Jon B. Coleman, by and through their attorney of
revord, Zach Mayer, Fee, Smith, Sharp & Vitulle, LLP, One Gatleria Tower,

13355 Noel Road, Suite 1200, Dallas, Texas 75240,

Please take notice that Defendant Town of Addison {(“Defendant™) will take the orul
deposition of Gary M, Petif, P.E,, al Maris & Lanier, P.C., 10440 N, Central Expressway, Suife
1450, Dallas, Texas 75231 on June 23, 2004 beginning at 10:00 a.m. and continuing therealler
from day to day until (he deposition is completed, Please be advised that Mike Murphy may be
present ai the deposition.

Please take further notice thail deponent shall produce at the commencement of the taking of

the deposition, the documents listed on Cxhibit “A” attached hercto,

FIRST AMENDER NOTICE OF ORAL DEPOSITION
DUCES TECUM OF GARY M, PETIT, P.E, PAGE 1
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Respeetfully submitted,

MARIS & LANIER P.C.

WY
Robert F. Maris

State Bar No. 12986300
Marigny A. Lanier

State Bar No, 11933200
Michael J. McKleroy, Jr.
State Bar No. 24000095
10440 N, Central Expressway
Suite 1450, LB 702
Daullus, Texas 75231
214-706-0920 telephone
214-706-0521 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

CERTIFICATE OF SERVICE

This is to certily thal a true, correct and complete copy of the foregoing instrument has been
served in accordance with Rule 21a of the Texas Rules of Civil Procedure on May 17, 2004 to:

Thomas H. Keen
Looper Reed & McGraw
1601 Elm Street, Suite 4100

Dallas, Texas 75201
VIA FACSIMILE

Anthony Vitullo

Zach Mayer

Fee, Smith, Sharp & Vitullo, LLP
One Galleria Tower

13355 Noel Road, Suite 1200

Dallas, Texas 75240
VIA FACSIMILE

R~

Robert . Maris

FIRST AMENDED NOTICE OF ORAL DETOSITION

DUCES TECUM OF GARY M. PETIT. IL.E, PAGEZ
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EXHIBIT *A”

I,
Definitions

The term "document” is defined 10 include any and all manner of written, typed, printed,
reproduced, filmed or recorded material, and all photographs, pictures, plans or other representations
of any kind of anything pertaining, describing, referring, correlating, directly or indirectly, in whole
or in pant, to cach request, and the term includes, but is not limited to:

{s)  Papers, books, records, pamphlcts, joumnals, fedgers, accounts, telexcs, statcments,
memoranda, reports, invoices, work sheets, work papers, stenographic or handwritten
notes, transeriptions of notes, letiers correspondence, witness statements {whether
written or recorded), abstracts, checks, reports, surveys, calculation curds, computer
tapes or print-outs, diagrams, plans, specifications, pictures, drawings, films,
photographs, graphic rcpresentations, diuries, calendars, desk calendars, pocket
calendars, lists, logs, studies, publications, advertisements, instructions, minutes,
orders, purchase ordcrs, messages, resumes, Summaries, sgreements, contracts,
telegrams, telexes, cables, recordings, audio lapes, magnetic tapes, visual lapes,
transeriptions of tapes or recordings, or any other writing, typing, printing, photostats,
or other forms of communications are recorded or reproduced, as well as all notations
on the foregoing;

{6y  Originals and all other copies not absolufely identical, such as copies containing a
commentary or notation of any kind that does not appear on the original or any other

cOpy,

{c)  All drafts and notes (whether typed, handwritten or otherwise) made or prepared in
connestion with such documents, whether used or not; and

{d}  Any other writing or recording of any kinds.

il.
Reguested Docuiments
1. Any documents reflecting the opinions o be given by Gary M. Petit at the trial in this
CHSE.
2. Al reports prepared by Gary M, Petit in connection with this case.

3 All documents reviewed by or relied upon by Gary M. Petif in reaching his opimons,
4. Any agreements between PluintifT or Plaintiff's counsel and Gary M. Petit.

FIRST AMENDED NOTICE OF ORAL DEPOSITION
BUCES TECUM OF GARY M. PEXLY, P.E. PAGE }
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CAUISE NO. 02-4715.T

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintitf,

v.
116th JUDICIAL DISTRICT

§
§
§
§
§
§
TOWN OF ADDISON, THE PRESTON §
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON HOMES, §
INC. and JON B. COLEMAN, §

§

§

Defendants, DALLAS COUNTY, TEXAS

NOTICE OF ORAL DEPOSITION DUCES TECUM OF DAVID KNIGHTON

To:  Plaintiff, Pat Milliken, by end through her attorney of record, Thomas H.
Keen, Looper Reed & MuGraw, 1601 Elm Street, Suite 4100, Dallus, Texas
75201.

To:  Defendants The Preston Group Designers and Builders, William Long,
Preston Homes, Inc., and Jon B, Coleman, by and through their attorney of
record, 7Zach Mayer, Fee, Smith, Sharp & Vitullo, LLP, One Galleria Tower,

13335 Noel Road, Suite 1200, Dallas, Texas 75240.

Please tzke nolice (hat Defendant Town of Addison (“Defendant™) will take the oral
deposition of David Knightea at Maris & Lanier, P.C., 10440 N. Central Expressway, Suite
1454, Dallas, Texas 75231 on June 23, 2004 beginning at 2:00 p.m. and continuing thereafter from
day (o day unil the deposition is completed. Please be advised that Mike Murphy and/or lanice
Moore will be present at the deposition,

Please take further notice that deponent shall produce at the commencement of the taking

of the deposition, the documenis listed on Exhibit “A” attached hereto.

MOTICE OF ORAL DEPOSITION DUCES TECUM OF DAVID KNIGHTON PAGE L
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Respectfully submitted,

MARIS & LANIER,P.C.

Py

Robert F. Maris

State Bar No. 12986300
Marigny A. Lanier

State Bar No. 11933200
Michael J. McKleroy, Jr.
Slate Bar No. 24000095
10440 N. Central Lxpressway
Suite 1450, LB 702
Dallas, Texas 75231
214-706-0920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

CERTIFICATE OF SERVICE

This is to certily that a true, correct and complete copy of the foregoing instrument has been
served in accordance with Rule 21a of the Texus Rules of Civil Procedure on May 17, 2004 to:

Thomas H. Keen
Looper Reed & McGraw
1601 Eln Streel, Suite 4100

Dallas, Texas 75201
VIA FACSIMILE

Anthony Vitullo

Zach Mayer

Fee, Smith, Sharp & Vitullo, LLP
One Galleria Tower '
13355 Noel Road, Suite 1200

Dallas, Fexas 75240
VIA FACSIMILE

KEY

Robert F. Maris

NOTICE OF ORAL DEPOSITION DUCES TECUM OF DAVID KNIGHTON PAGE2
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EXHIRIT A"

L
[Delinitions

The term "document” is delined Lo include any and all manner of written, typed, printed,
reproduccd, filmed or recorded material, and all photographs, pictures, plans or other representations
of any kind of anything pertaining, describing, referring, correlating, directly or indirectly, in whole
or in part, to cach request, and the term includes, but is not limited to:

{(a} Papers, books, records, pamphlcts, journals, ledgers, accounts, telexes, statements,
memoranda, reports, invoices, work sheets, work papers, stenographic or handwritten
notes, transcriptions of notes, letters comespondence, witness stalements (whether
written or recorded), abstracts, cheeks, reports, surveys, calculation cards, computer
tapes or print-outs, diagrams, plans, specifications, piclures, drawings, films,
photographs, graphic representations, diaries, calendars, desk calendars, pocket
calendars, lists, logs, studies, publications, adverlisements, instructions, minutcs,
orders, purchase orders, messages, resumes, summaries, agreements, contracts,
telegrams, telexes, cables, recordings, audin tapes, magnetic tapes, visual tapes,
wranscriptions of tapes or regordings, or any other writing, typing, printing, photostats,
or other formas of communications arerecorded or reproduced, us well as all notations
on the foregoing;

(b)  Originals and all other copies not absolutely identical, such as copies containing a
commentary or notation of'uny kind that does not appear on the original or any other

Copy;

{¢)  All drafts and notes {(whether typed, handwritten or otherwise) made or prepared in
connection with such documents, whether used or nol; and

(d)  Aay other writing or recording of any kinds.

il.
que ent
1. Any documents reflecting the opinions to be given by David Knighton at the trial in
this case.
2. All reports prepared by David Knighton in connection with this case.

3 All documents reviewed by or relied upon by David Knighton in reaching his
opinions.

4. Any agreemenls between Plaintiff or Plaintiff’s counsel and David Knighion,

NOTICE QF ORAL DEPOSITION BDUCES TECUM OF BAVID KNIGHTON FAGLE 3
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Michael 1. McKleroy, Jr. VIA FACSIMILE (214) 706-0921
Manis & Lanigr, P.C.
1450 Mceadow Park Blvd,, LB 702
10440 N. Central Expressway
Dallas, Texas 75231
Jumes W, Jennings, U1 V1A FACSIMILF (214} 954-9541
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Tk, Spimh, SMRF&.‘VT&?G LLP o ST AT S e T
One Gallerig Towe' ' = - ; “'.3 s e s T

13355 Nocl Road, Suzte 1290
Dallas, Texag ?5249 '

‘ Re:  Pat Milliken v. Town of Addison, et af, Cétj:s}:e_No. '02-4?1 5-F in the 116"
Judicial District Court of Dallas County, Texa§ '
Supplementat Designation of Experts

Gentlemen:

In addition of disclosure of Gury M, Pettit, P.E., ‘Robert P. White, and Thomas H. Keen,
please be adviscd that Plaintiff in this: matter also may present the testimony of Clyde Crum, of

- Clyde Crum Appraisal Consultants. Mr. Crum’s credentials are included with his appraisal
veport which has previously been furnished to all parties in this matter. Mr, Crum will testify as
to the diraingtion in valueof Plaintiffs property following the drainage pm%lem, and subsoqacni
medna? efforts by Dcfendantc _The general substance of Mr. Crum’s opinion is that the
pmperty has been diminished in on wmount of $250,000. Q0,, %ﬁule the gmszs of his opinion is
more theyﬂughly set forth in his veport, Mr. Crum physfm}ly wsttéd the' site] s funilier with
comparable sales, and the effect of flooding problems on the sale of existing homes. In addition,

ag for my own’ opinion with regard fo attormney’s feed, | believe an estimate for Plaintiff’s

‘ attomey s fees of $150,000. (}{} to $200,000.00, excluding f}x;}cﬂ fees and costy, is approptiate.

Horig,T”é’ﬁ + DALLAS
/

}.«'
H


http:200,000.00
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June 11, 2003
Page 2

Pleasc be advised that PlaintifP’s drainage expert, Gary M. Petiit, P.E., has visited the site since
his original report, to ascertain the as-built, finished conditions of the properties adjacent to Ms.
Milliken, and any opipion he offers will include the observations made from such inspection, just

as, I wouid imagine, the opindons of your experts will,

In an abundance of caution, Plaintiff may also call David Knighton of Knighton Homes,
Inc. fo testify with regard to the effect on salability of & house ufier it has been flooded, the
possible adverse consequences which may ocour in a house which has been flooded, and the
future suitability of the existing Milliken lots for redevelopment, A copy of Mr. Knighton’s

observations is attached hereto as Exhibit “A”.

Following the Defendant’s disclosure of experts, Plaintiff may wish to call Defendant’s
experts in its direct case. Based upon this possibility, Plaintiff designates these experts, subject
10 the right to challenge their qualifications prior to trial,

After the recent site inspection, sziggasted that we try to schedule a mediation for
sometime in mid-July. Hopefully, this schedule 13 sfill moceptable, and we can move toward

finalizing a date with the mediator.

THK /sl

SATHX WClionts\M {Bliken, Paticosrespondeaceitly Lik 06-3 1403 .doc
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KNIGHTON HOMES,INC.
6623 Windrock Rd.
Dallas, TX 75252

31)Jan 03

Ms. Millicen: -

You ssked me to ook at the dratnage siruation a gaur residence on Lake Forest Dr. in Addison,
and | mbwqtzend}' visired the pmpervf with yeu and was ahmn photographs th.az you have
taken during heavy minfall, Iea front portion of your p% enough
naniral fall tn It to promote adcquaze drainage t the mez, and the far back of the
;:mpmy has been modified to carry water across the rear of your property into a dralnage
culvert, but it appencs that the center portion-of your lot has no way to draln 1o either of these .
ditections, and thet funoff in thar aréa moust follow a south ro novth path aronnd the back petio
and pnal aren of your residetscé. The water from this area s sup;m to bo dreined esstward .
toward the street through an mn&ergmund plpe and zpparently this orrangement has worked
nnui recently. It is my understanding that this pam druinage plpe became aecexsuywhen
the masonty wall on S;c norch side of your lot was erected Aldwugh the draina g
ares s limited you told roe that it had wotked sdequately in the past, Sinee you have ived
there 20 plus years and have not experienced any warer In your cesidence I thar time Tehink -
that it is evident that there is incregsed warer flow across the mid part of your lot that cannst
be sccommacdited by the mm&ne drainage scheme, You can either mﬁuce ot of tedirect the
warer flow seross tluspaxm your roperty, or lncregse thedischa.tge a rhwamfmﬂw

propecty o your nozth, ol owner thete may not ngree with this option.
- two lots are pmbahly not suhaflr:mg new residential copstuction without
considesuble gende changes vo stop the south to north waterflow across them and to redlyect al]
runioff to an esst and west flow, This will I\ave to be well Elanned or the property o your

" immediate north will be Ilcga:ivdy impacted.

E In closing let me cantiom you ebout Jetting thn  exaisting situation contipue without be
addressed. In this day of mold amm, innsrets, londers, protpective twm“ixgimm,
res] estate agents,ste, are all exmremely caurions about ies that have a!ﬁsmzy of wam:
dauaa?e hecmue of the patenyial for the exslzrance of black mold. m of these
vy {;;ngifsﬂ;s ol pro Ot}wtéz gw possibll ity of fom Tiabilicy. 'Ei fact that
1n he past
qmémﬂtmwufmmmmmgbmﬂ?d&h:;wmdmﬁsmmms«f foake it

EXHIBIT

N ﬁ;;
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CAUSE NO. (54!7&5 E D

PAT MILLIKEN, § 04 APR -& INFTHEINISTRICT COURT OF

Plaintiff,

¥3.

TOWN OF ADDISON, THE PRESTON DALLAS COUNTY, TEXAS

GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC., JON B. COLEMAN,

Defendants. 116" JUDICIAL DISTRICT

PLAINTIFF'S RESPONSE TO DEFENDANT TOWN OF
ADDITION’S MOTION TO EXCLUDE OR LIMIT EXPERT TESTIMONY

COMES NOW, Plaintiff PAT MILLIKEN, and files this Response to Defendant Town of

Addison's Motion to Exclude or Limit Expert Testimony, and respectfully shows the Court the

following:
L
BACKGROUND FACTS
1 Defenidant’s motion was not timely filed. According to the Agreed Scheduling

Order in this matter, Defendant’s Motion was due nio later than Friday, March 12", Defendant
claims that it served a copy of the Motion on the 158 day of March, 2004, and same was received
by Plaintiff on March 17, 2004. Since the Motion was not timely filed, it should not be
considered.

2. Defendant has received expert reports, stztements, and qqa!iﬁcaljnné on the
referenced experts through the discovery process. - Defergé_ap;vhgﬁ& elée;t;q, ;iot tq talé;any

eerg e e <
P -

depusitions of Plaintiff's experts. Yet, despite taking no depositions, and making no attempt 1o

PLAINTIFF'S RESFONSE TO DEFENDANT TOWN GF
ADDISON'S MOTION TQ EXCLUBE OR LIMAT EXPERY TESTIMONY - Page |
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point out uny specific disqualification based on the resures of the experts, and further despite
finding any fawlt with their opinions, Defendant has moved to disqualify them completely. In
fact, Defendant does not differentiate between the experts, Defendant simply makes a blanket
motion to disqualify all of Plaintiff"s experts.

1.
Addison’s Specific Objections and Plaintiff’s Responses Thersto:

3 Again, without pointing to specific fect, Defendant Addison makes the blanket
statement that “Plaintiff’s experts simply do not possess the requisite expertise, by education or
training or specialized knowledge, skill or experience, to testify about the subject matters for
which they have been designated.” However, Plaintiff's experssA are not only qualified, but cuch,
with the exception of David Knighton, have been qualified as experts in other proceedings before
various courts,

4. Flaintiff requests that it be allowed to recover attorney’s fees in the minimum
amount of $3,000.00, {ogether with any expert fees charged for responding to this facial
challenge without substance, and withow foundation against Defendant Town of Addison and its
attorneys. 1f this matter were raised during trial, Defendant would no doubt take the opportunity
to voir dire Plaintiff's experts on their qualifications and the basis for their opinions. Only after
such voir dire would Defendants be allowed to make a motion to limit or exclude testimony, and
certainly only after some testimony was given, would the Court consider such a motion. Without
taking any depositions, and without challenging directly any of the witnesses’ qualifications,

- Defendant Town of Addison has attempted to disqualify all of Plaintiff*'s experts, with the
slightest of effort, by the mere drafting of a pro forma expert challenge motion. While Plaintiff

acknowledges the Cour(’s role as “gate keeper” a simple reference to a few of the cases cited by

PLAINTIFF'S RESPONSE TO DEFENDANT TOWN OF

ADDISON'S MOTIGN TO EXCLUDE OR LIMIT EXPERT TESTIMONY  Page 2


http:3,000.00
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Defendant Town of Addison is necessary to reveal the high level of consideration and respect
given an expert witness by a court determining whether to admit the testimony. In none of the
cases cited by Defendant are the experts excluded simply by a mere objection. Rather, specific
references to testimony 355 background were cited by the parly attempting to limit the
testimony. In particular, references to DuPont de Nemours & Co, v. Robinson, 923 8. W.2d 549,
556 (Tex. 1995) and Cammill v. Jack Williams C&eerb!ef, I;?c.; 9';"2 S.W.2d 713, T18-719 (Tex.
1998) reveal the level of. detail necessary to weigh the admissibility. of an expert’s opinion.
Defendant Town of Addison, having done none of the work necessary, simply makes a cavalier
motion to exclude all experts. While Plaintiif acknowiedges its responsibility for sponsoring
expert testimony, it recognizes the burden of acceprabie qualifications, reliability of the opinions,
foundation of the opinions, the relevancy, and the probative value, when dealing with
professionals, such ag Gary M. Pettit, Professional Engineer, a licensed engineer who specializes
in drainage issues, or Clyde Crum, 2 state centified appraiser with a list three pages long of
clicnty, appraisals, and matters in litigation in which he has testified, or finally David Knighton, a
professional home builder, and a man with exiensive experience in selling, trading, and buying
homes, Defendant's Motion docs not rise to the level dignity which should be countenqnced by
the Court.

5. The frivolity of Defendant’s Motion i§ most keenly shown by paragraphs D. and
E. of its Motion. Defendants’ acknowledge 'thflit facts relevant to flooding, damages fo Plaintiff’s
home, and causation of the flooding are all in dispute. Gary M. Peitit is a drainage engineer, who
has been on the site, obscrved conditions long before Defendants’ homes were completed, and
has extenisive experience in drainage and lot developrent issues. Clyde Crum, a professionsl

appraiser has visited Pluinliff's home, examined the damages thereto, looked at the surrounding

PFLAINTIFF'S RESPONSE 1O DEFERDANT TOWHN OF
ABDISON'S MOTHINTO ENCLUDE QR LT TESTINMONY « Pege )
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area and has provided a thorough appraisal of the loss in market value of Plaintiffs property.
David Knighton, alse a custom home builder, and an individual frequently involved in buying,

' trading, and selling hontes, has been on the Plaintiff’s property, examined market forces and
factors, and, based on bis experience, has rendered an opinion with repard to the effect of the
flooding on the salability of Plaintiff’s property in the future. All of thiz testimony is dircetly
relevant (o issuss of fact in conflict in case. Addison’s contention that these opinions are not
relevant is simply beyond belief, and has no support.

6. Likewise, Addison points to no facts which would in any way indicate that there
would be unfair prejudice, confusion, or delay caused by ﬁae;m experts’ testimony. Addison
contends that the Plaintiff’s experts’ opinions are not reliable, because they are “based upon
flawed reasoning and/or methodology andfor for the reason that Plaintiff’s experts lack
experience and observation in the discipline.” Addison does not even identify the “discipline” it
believes the experts will testify about, and again Addison says nothing about the lengthy
experience cited in the credentials for the experts, and in fact raises no issue about the reasoning
of the experts, other to make the blanket statement that their opinions are based on flawed
reasoning. Plaintiff’ submits that Addison knows nothing about any of these expert witnesses,
and their challenge should be ignored and overraled.

7. The final element of Addison’s weak challenge is that the P_iainﬁff‘s expert
testimony lacks adequate foundation. All of the experts have been to Plaintiff's property, have
walked the property, have observed conditions, and have stated their observations, the facts they
rely upon, and their expencnce in their respective industries.

Plaintiff urges that Defendant, Town of Addison’s Motion be denied ouwright, based upon

its lack of effort, based upon the delay, expense and the effort which would be required to hold a

PLAINTIFE'S RESFONSE TO BEFENDANT TOWN OF .
ADDISON'S MOTION TO EXCLUDE OR UIMIT EXPERTTESTIMONY .- Page d
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separate evidentiary hearing no ecach of the experts’ qualifications. If the Court is inclined to
entertain Defendant Town of Addison's Motion, Plaintiff requests that the Court set aside a full
day for an evidentiary hearing, so that the factors raised by Defendant’s Motion, and the factors
required to be considered by Texas Supreme Court, be given adequate review for the Coust to
make a decision. Again, Plaintiff requests that it be entitled to recover its attormney’s fees and
expert witness fees for responding 1o such an ill-conceived, and frivolously prepared Motion.

Respectfully submitted,

I

By, i A

Taomas H. KEEN

State Bar No.: 11163360
16Q1 Elm Street, Suite 4100

Dallas, Texas 75201 ...eme
Telephone: ,-214.954.4135 >

Facsimile: — 214.953.1332

ATTORNEYS FOR PLAINTIFF
PAT MILLIKEN

PLAINTIFF'S RESPONSE TQ DEFENDANT TOWN QF
ON'S TION TQ EXCLLD METEX 1 NY - Fage §
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing instrument bas been
forwarded via first class United States mail, postage prepaid, to the person listed below on this

gb day of April, 2004:

Michael J. McKleroy, Jr.

MARIS & LANIER, P.C.

1450 Meadow Park Blvd,, LB 702
10440 N. Central Expressway
Dallas, Texas 75231

Zach Mayer

Fes, SMITH, SHarp & ViTuLLo, LL.I.
One Galleria Tower

13355 Noel Road, Suite 1200

Dallas, Texas 75240

Jarmoes W, Jennings, T

BELLINGER & DEWOLFR, LLP
10,000 North Central Expressway, Suite 500

Deallas, Texas 75231 , ;
\\ \\*s\ \.\

TroMAS H. KEEN

SATHR\ClientsiMilliken, ¥anPlradingsResponse 1o &' Motion to Exalude. Limit Bxpert Teatimony.doe

PLAINTLEE'S KRESPONSE TC DEFENDANT TOWN OF

ADDISON'S MOTION TQ EXCLURE OR LIMIT EXPERTTFSTINIONY -~ Page
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CAUSENO. 02-4715

PAT MILLIKEN, IN THE DISTRICT COURT OF

Plaintiff,
VS,

TOWN OF ADDISON, THE PRESTON DALLAS COUNTY, TEXAS
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,

INC,, JON B. COLEMAN,

L €07 €05 LOn LOY O3 00 ton SO0 LGN WO W

Defendants. 116" JUDICIAL DISTRICT

SUPPLEMENT TO PLAINTIFF'S RESPONSE TO DEFENDANT TOWN
QF ADDISON’S MOTION TO EXCLUDE OR LIMIT EXPERT TESTIMONY

COMES NOW, Plaintiff PAT MILLIKEN, and in addition to her previous Response to
Defendant Town of Addison’s Motion to Exclude or Limit Expert Testimony, she files the
Affidavits of Gary M. Pettit, P.E., a professional engineer, and Clyde Crum, a state certified

~ appraiser. The Affidavits are attached hereto as Exhibits “A™ and “B”, respectively.

1. Plaintiff would show that, despite Defendant’s lack of idcntiﬁcat,ibn of any issue
or qualification lacking from its expert witnesses, that Pléintiff has provided these additional

affidavits to support the offer of these two experts, previously identified and disclosed to

Defendant.

2. Plaintiff would show that it had not offered any such Affidavit on behalf
of Robert P. White, as Mr. White is deceased, necessitating the prcviously granted Motion for
Continuance. Plaintiff will supplement its designation of experts, once a new expert has been

found to take Mr. White’s place.

SUTPLEMENT TO PLAINTIFF'S RESPONSE TO DEFENDANT TOWN OF

ADDISON'S MOTION TO EXCLUDE OR LIMIT EXPERT TESTIMONY -- Page 1
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Respectfully submitted,
LOO REED & McGRAW

A Prdfessional Coyporatio
THOMASH KEeen

State Bar No,: 11163300

1601 Elm Street, Suite 4100
Dallas, Texas 73201

Telephone:  214.954.4135
Pacsimile:  214.953.1332

ATTORNEYS FOR PLAINTIFF
PAT MILLIKEN

SUPPLEMENT TO PLA!NTIFF "5 RK‘SI’ONSS ‘!‘0 bEF’F!‘mAW TOWN OF
141 PERT TESTIMONY - Fape2
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CERTIFICATE OF SERVICE

This is to centify that a true and correct copy of the foregoing instrument has been

forwarded via first class United States mail, postage prepaid, to the person listed below on this
¢ i@k&a}ref April, 2004: ' *

Michael J, McKleroy, Jr. o
Maris & LANIER, P.C, )
1450 Meadow Park Blvd., LB 702

10440 N, Ceniral Expressway
Dallas, Texas 75231

Zach Mayer

FEE, SMITH, SHARP & VITULLO, L.LP.
One Galleria Tower

13355 Noel Road, Suite 1200

Dallas, Texas 75240

James W. Jemmings, III

BELLINGER & DEWOLFE, LLP
10,000 North Central Expressway, Suite 990
Dallas, Texas 75231 {\\4\

THOMAS H. KEEN

SATHE W e Milliken, ParPleadings\Response 1 Irs Mntion fo Rxclude-limiv Expent Tettimony-aupplemen:,doc

SUPPLEMENT TO PLAINTIFF'S RESPONSE TO DEFENDANT TOWN OF
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CAUSE NO. 02-4715-F

PAT MILLIKEN, § IN THE DISTRICT COURT
§
Plaintiff, § )
§
.V § :
§ 116™ JUDI CIAL DISTRICT
TOWN OF ADDISON, THE PRESTON § B
GROUP DESIGNERS AND BUILDERS, &
WILLIAM LONG, PRESTON HOMES, §
INC., AND JON B, COLEMAN §
. § ‘
Defendants. § DALLAS COUNTY, TEXAS
AFFIDAVIT OF GARY M. PETTIT. P.E,
STATE OF TEXAS 3
" §
COUNTY OF DALLAS §

BEFORE ME, the undersigned authority, personally appeared GARY M, PETTIT, an individual
personally known to me, who after being duly swom, testified upon his oath as follows:

1., “My name is Gary M. Peitit, 1 am President of Nationwide Witer Resource Services,
Inc. !am over the age of twenty-one, and arm atheﬁvise competent to make this Affidavit. The facts
set forth below are true and correct and are within my personal knowledge,

2 “I am & professional ¢ngineer, registered in Texas and ten other states. [ have a
Bachelor of Science in Civil Epgineering from Texas Tech Universiéy, and a Master of Science in
Civil Engincering-Water Resonrces Option, Texas Tech University, 1974. I have also completed
gpecia}izec; short courses and continuing education in the water resources field, including floadplain
hydrology, sedimentology, urban stormwater management, dam safety, kterm water quality

management and related technical subjects. A list of my currculum vitae is attached hercto. Thave

AEPIDAYTY DEGARY M, PEYTIT, BE, - Page )

F.a2
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previously qualiﬁgé in pumerous civil trial matters, 85 an expert on drainage, hydrology and storm
water issues. All opinions that I give in this matter, or in any other as a professional engineer, are-
base}f’upan my education, experience, training, and uporni proven, g;cnpfcd techniques in the
engineering ficld, The opinions 1 give are truc and accurate, amI.are ;vithin my best professional
judgment.

3 I have provided consulting services to the Plaintiff in this case, Pat Milliken, with
regard fo the flood iﬁg of her property, as the result of development on the adjacent two lots to the
south of her property.

FURTHER, AFFIANT SAYETH NAUONT,

GArRY MAPETTI

SUBSCRIBED AND SWORN TO BEFORE ME on April 7, 2004, to certify which
witness my hand and seal of office.

[Neruca. 8, shech Ottrnaro

Notary Public in and for the State of Texas

SATHIOC s \Miliken, Pattoading A davit of Grry Paitii foc

AFFIQAYITOF GARY M. PETTIT, V.0 ~ Prxe 2
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GARY M. PETTIT, P.E.
PRESIDENT
NATIONWIDE WATER RESQURCE SERVICES, INC. : -

EDUCATION

~ B.S, Civil Enginecring, Texas Tech University, 1972
M.3., Civil Enginecring-Water Resources Option, Texas Tech University, 1974
Short Course on Flood Plain Hydrology, University of Texag at Austin, 1979
Short Cowrse on Hydrology and Sedimentology of Surface Mined Lands, Universily of Kentucky, 1979
Workshop on Sediment Pond Design, Kentucky Center for Energy Rescarch, Lexington, 1979 -
Southwest Regional Symposiom and Workshop on Urban Stormiwater Managemenl, Toxas A&M
University, 1983
Short Course on Stormwater Quality Management, Texas A&M Universily, 1991
Numerous Symposia, Short Coursey and Technical Meetings in the Water Resources Ficld

PROFESSIONAL ENGINEERING REGISTRATION

Texas #41977 Louisfana #1896%
Colorada #17354 Alabame #13085
Arizona 32097 Mississippi #8136
New Mexico #10787 Indiana 19822
Arkonsas #5307 Maryland #16445
Kentucky #1286

PROFESSIONAL AND HONORARY SOCIETIES

Amcrican Soviety of Civil Engingers

National Society of Professionsl Enginecrs

Texas Society of Professional Engincers

Arperican Council of Bngineering Companies

Assaciation of Swte Dam Safety Officials

Texas Tech University, Civil Engincering Advisory Council
Tau Beta Pi :

EXPERIENCE .

As President of Nationwide Waler Resowrce Services, Inc, Mr, Pettit directs the activitics of a
professional consulting firm specializing in waler rasourees engineering for the public and private
sectors. Mr. Pettit has a diversified background and over 30 years of water resources expenience in the
aczdesnio, regulatory, and consulting fields. Among his eress of speciatization are water supply studies,
river basin master planning, water rights, hydraulics, hydrelogy, dam safety, ermcrgency preparedness
planring, computer modeling, water quality, environmental sssessments, desion of dams and drainage
improvements, and regulatory support aetivities on the federal, state, and local lovels,
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Prior {0 the establishment of Nationwide Water Resource Services, Inc., Mr, Pettil was Water Resources
Manager of the Dallas Division of Espey, Huston & Associates, Ine. for more than eight years. He was
responsible for the analysis and design of drainage and flood protection improvements for cities, the”
preparation of watershed management plans, waler supply studies, master planniog for river authorities,
environmental assessments, and flood plain reclamation projecis, He served as technical advisor to
municipal commiliees and staff with regard lo flood plain managerment, rinoff control, and flood hazard
mitigation. Mr, Pettil was also heavily involved in waler resources engineering for the mining and
electric wtility industries, He participated in and directed a number of baseline hydrologic assessments,
water availability anslyses, water quality monitoring programs, and hydraulic design tasks for mining
and power plant projects in several states. Mr, Pettit was responsible for the surface water sspects of
power plant siting studies, fotel flaw analyses for potential surface end underground mines, and
environmental impact analyses for a wariety of industrial and commercial projects. He participated in
various federal, state, and local permit support activities involving stream diversions, flood plain
encroachments, flood protection levees, dan and spillway rehabilitations, water rights, and effluent

 discharges.

Prior 10 entering the consulting field, Mr. Pettit was employed by the Texas Department of Water
Resources (a predecessor agency 1o the Texas Commission on Environmental Quality) for five years,
His experience with the State water agency encompassedd the fields of dam safety, water availability,
water rights administration, computer modeling, and hydravlic adcquacy analyses of existing and
proposed projects. His initial duties with the agency dealt with implementation of the State's river basin
watcr availability model, developing base flow snd flood flow data at various accounting points within
the wetersheds and compiling water rights data throughout the Guadalupe, San Antenio, and Colorado
River Basins in Texas. Mr. Peltit conducted hydraulic sdequaﬁy analyses of existing and proposed dams
throughout Texas in conjunction with the State's dam safety program. These studies resulted in a
number of dam and spillway medifications for the comection of unsafe conditions. He also made
numerous on-sile inspestions of dams under the State’s dam safety program and participated in Phase Lof
the U.S. Anmy Corps of Engincers' National Dam Safety Program for significant hazard and high hazard
dams. Mr. Pettit conducted water availability analyses in conneclion with applications 1o appropriate
surface water in Texas. These analyses included hydrologic simulations, reservoit operations and yield
studics, flow frequency studies, evaluations of effeots on existing water rights, and formutation of low-
flow restrictions for the protection of downstresm water rights. Mr. Pettit testified for the staff in public
hearings regarding his findings and recommendations conceming water availability and dam safety.

While attending graduate school at Texas Tech University, Mr. Pettit served as a Teaching Assistant in
the Department of Civil Engineering, teaching undergraduate courses in statics and fluid mechanics lab.
He also served =g a Research Assistant for the Texas Tech Waler Resources Center, condueting research
o waslewater reuse. : '
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CAUSE NO. 02-4715-F
PAT MILLIKEN, IN THE DISTRICT COURT
Plaint#®, L

v.

TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC., AND JON B. COLEMAN

Deféndants.

116™ JUDI CIAL DISTRICT

?
§
:
g
§
§
§
:
§
§
§
§

DALLAS COUNTY, TEXAS

BTATE OF TEXAS
COUNTY OF __ Sz .

Ly S an

BEFORE ME, the mxdaraiéned aythority, parsonally appeared QLYEB CRuUM, a Individual
perkonélly Xnown to me, who after being duly sworn, testified upon his oath us follows:

L. "My namo is Clyds Crurn, ths ownar of Clyde Crum Appraisel Consultants. am
ovar the age of twenty-ons, and am otharwise comperant to make this Affidavit. The ficts get forth
below ere tus snd vorrect atfc; are within my personal knowledge,

2 *I am a professional appraiser, corfified by the Texas Appralsey Lieeﬁs;a and
Certifivation Borrd, Certification No, TX-1323786+G, I have been involved in the resl ogtats
busess ncluding apprelsal bokerge, vesting, btilding s conetustion for thepast oty 40
yeers. 1have prepared several zhz;{zsaad appralsels. T have performed building inspections, and I

" have alse baen involved in the evaluation of land, fiems, ranciies, specinlty prapartes, residential,
hzﬁxz&aiag comunergisl, mubile bome, mashinesy, equipment, aud gﬁmsti property. 1 have been

AREIDAVIR 08,0108 CHLUMw Puze 1
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qualified a3 an axpert in munerous courts in ’I’exaii’ 26 ag appiaisel witess, My professional
quallficetions are attached hereto. 3

3, “Twea requasted by the Plalmiff in this mafter, Fatsy B, Mliliken, to prepars an
apprales! of her proporty locatod 3t 14503 Leko Fmst Drivela both its “bafare damage" state as of
12+16-01, and its “after dermage” state aa of 4-14-02. ;Ihzm pmozmﬂy walked the property, end
fwpected the interlor and exterior of the property, and wging proven sppraleal techniques sn:d
tethods, ] have rendered toy best, professional, exye;t oplnion, and Ms, Milliken was damaged in
the amount of $250,006,0i}. all ag get forth In the apprri&sa! report tangdered in this matier,

FURTHER, AFFIANT BAYRTH NAUGHT.

]

SUBSCRIBED AND SWORN TO BEFORE m on .ﬁpx'ﬂ &, 2004, to certify which
withess my hiand and seal of offics.

{S84AL}

mmcm ANN PAITON

\Icztm'y Public In and for the Stae of Texas
Notary Publie, Btate of Towas .

My Commisalin Expites
May 24, 2004

SNTRICCtiretllkta, Patileadings\Ahdaviz af Clpdo Cromadon

s AR OR CLYDRCRLN - Yo I
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"Fhomas H. Keen

Texas State Bar No. 111633060
LOOPER, REED & MCGRAW, P.C.
4100 Thanksgiving Tower

1601 Elm Strect

Dallas, Texas 75201

Telephone: 214-954-4135

Fax; 214-953-1332

ATTORNEYS FOR PLAINTIFF
PAT MILLIKEN

CAUSE NO. 02-47815

PAT MILLIKEN, IN THE DISTRICT COURT OF

Plaintift,

Vs,

TOWN OF ADDISON, TIIE DALLAS COUNTY, TEXAS
PRESTON GROUP DESIGNERS !

AND BUILDERS, WILLIAM
LONG, PRESTON HOMES, INC.,
JON B. COLEMAN,

P GRS KD CLF N KD A N O EY OO GO

Defcndants, 116* JUDICIAL DISTRICT

PLAINTIFF PAT MILLIKEN’S RESPONSES TO
DEFENDANT TOWN OF ADDISON'S

RULFE 194 REQUEST FOR DISCLOSURE

TO: Defendant, by and through its attorney ef‘riécerd. Marigny A. Lanier, Esq., Maris &
Laniex, P.C,, 10449 North Central Exprcsswagy, Suite 1450, LB 702, Dallas, Texas 75231

Pursuant to Rule 194.1 of the Texas Rules {;f Civil Procedure, Plaintiff, Pat Milliken
(“Plaintiff”), submits the following Responses to Dafe%zdant’s Rule 194 Request for Disclosure,

In addition to these responses (and particulasly thc witness and expert lists) Plaintiff adopls
the responses to Requests for Disclosure filed by the ﬁefcndant as'now filed-and as they may be

later amended, which are incorporated by reforence. 1. % sgy &
v T s R T

PLAINTIFF PAT MILLIKEN'S RESPONSES JO DEFENDANT TOWN OF éﬁDISO‘N "ERULE 194 RBGQUEST FOR DISCLOSURE - Prge 3
ST Ml e, PaiiDixooveryiRasp to RFD.DOC :
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Respectfu}]y submitted,

State Bar No. 11163300

1601 Elin St., Suite 4100

Dallas, Texas 75201

Telephone: 214-954-4135 .
Facsimile: 214-953-1332

ATTORNEY FOR PLAINTIFF
PAT MILLIKEN

CERTIFICATE OF SERVICE
I hereby certify that ] caused a true and correét copy of the above and forepoing document

1o be served via certified mail, return, receipt rcquest;éd, ta those persons listed below, on this 25%

day of October 2002.

Marigny A. Lanjer, Esq,

Maris & Lanier, P.C.

10440 North Central Expressway
Suite 1450, LB 702

Dallas, Texas 75231

James Jennings

Bellinger & DeWold, LLP

10,000 North Central Exp., Suite 900
Dallas, Texas 75231

\\&(\\ N\

'l'“homa.s H. Keen

PLAINTIOE FAT MILLIKEN'S RESPONSES TO | DEFMANT TOWN OF ; AE*I} SON'S RULE 194 BREQUEST FOR, DISCLCSURE » ~Page 2
SO smeMilikey, PatDissoveryBeap to BFD.DOC )
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RESPONSES TO RULE 194 REQUESTS FOR DISCLOSURE

{a) the correct names of the parties (o the laws&t;g

RESPONSE: Plaintiff beliaves the parties are.fz correctly named,

{b)  the name, address, and telephone number of a.r.ay and all potential parties;

RESPONSE: Plaintiff is unaware of any pme_imax parties.

(c) the legal theories and, in general, the f‘actual basis of the responding party’s claims or
defenses;

RESPONSE; Plaintiff believes thosc are niieiquately covered in her pleadings and in the
responses to discovery served contemporaneously. )

(d) theamountofand any method of calculating eusmannc damages; i.¢.; taxes in dispute and/or
attorney’s fees;

RESPONSE: Plaintiff anticipates a total danfagc calcutation of approxnmtely $£750,000,
plus attomeys’ fees. The damages include approximately $200,000 in real property taken
and used temporarily or permanently by Defendants, $275,000 for loss of mature trees and
approximately -$275,000 in lost personal property, inconvenience, clean up time and
expense, lost rental and reconstruction costs. Thig does not include punitive demnages and
temporary or permanent loss of value of Plaintiff’s structure as a home. '

()  thenmme, address, and telephone number of pcmons hawng knowledge of relevant facts, and
a brief statement of each identified person’s co:znecunn in the case;

ONSE: All individual parties to the casjc.

1. Ron Whitehead « Knows of result of drainage and damage to
Plaintiff’s property. Admitted Town of Addison liability,

2. Carmen Moran - Know_’:s of frequent complaints from Plaintiff and
Town's offer to fix problem.

3. Mike Muwphy - Kne&!r:s of Town’s involvement in approval of
development, observed flooding and aftermath, and has knowledge

of remedial measures takm by Town.

FLATNTIFF PAT MILLIKEN'S RESPONSES TG DEFENDANT TOWN OF AﬁﬁESON"i RULE 194 REQUEST FOR DISCLOSURB - Page 3
SATHRM LissaMilliken, PaiDicoveryResp to RFDLDOC :
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4, Lynn Chandler - Knows of frequent complaints by Plaintiff, codes,
laws and ordinances of” Tovm of Addison.

5. Unknown Town of i@ddmen policeraen - Know of Plaintiff’s
objection to presence o{ Defendants on Plaintiff’s property.

6. Unknown Town of Addison firemen - Know of flooding damage and
pool drainage. :

{fy for any testifying expert;

(1)  the expert’s name, address and tclephc;ne number;

RESPONSE: 1. Gary M. Petit, P.E. (See attached curriculum vitas),
2 Robert P. Whnt@ (see attached resume).

3. Thomas H. Keegs

(2)  the subject matter on which the expm_éwiil testiﬁ';

RESPONSE: 1. Drainage probl&fm on Plaintiff’s property. State law, proper
procedures and mneéizs
2. Proper homs and lot development. Remediat construction
costs.

3 Ressonable and%actua.l altorneys' fees.

(3)  the general substance of the expert’s mental impressions and opinions and a brief
summary of the basis for thera, or if the expert is not retained by, employed by, or
othcrwise subject the control of the mSpondmg party, documents reflecting such
information; :

RESPONSE: 1.  Defendant homébmldm had insufficient drainage plans and
improperly handled drainage changes caused by

development.

2. Defendant homebuilders did not follow proper lot
development {echniques to hand draipage. Cosl of
reconstruction of Jower part of Plaintiff’s home is probably
cost prohibitive; but might be as much as $200,000.

3. Reasonable aﬁémeys’ fees based on issues, efforts, time,
complexity, experience of attomey and results obtained.

. BLAINTIFF PAT MILLIKEN'S RESPONSES TO DEFENDANT TOWN OF ADDISON’S RULE 194 REQUEST FOGR DISCLOSURE - Page 4
EATHE L Hent\Miliken, PiDivsoverdRe to RFOLDCC
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(A)  all documents, tangible ﬂﬁngs; reports, models, or date compilations that
have been provided to, reviewed by, or prepared %:ry or for the expert in
anticipation of the expert’s msﬁmony, and

RESPONSE: Produced contempomneausly, as well as site inspection.

(B)  the expert’s cwrent resume a.nd bibliography;
PONSE: Atiached. |

{g)  any discoverable witness statements.

RESPONSE: None recorded. Recounted in documents produced conterporaneously.

(h)  Any settlement agreements described in Rule ;92.3(2): and

RESPONSE: None,

(i) Any witness statements described in Rule 1925;3 (h).

RESPONSE: None.

PLAINTEFPAT AT MILLIKEN'S KESPONSES 10 DEFENDANT TOWN OP ADD}SQN’S RULE 104 REQUEST ¥OR DISCLOSURE . Page §
STHRAC o Wilken, Plﬁm:uvem\)‘hx;s e RFDDOC . .
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GARY M. PETTIT P.E.
PRESIDENT
NATIONWIDE WATER RESOURCE SERVICES, INC.

EDUCATION

B.S,, Civil Engiseering, Texas Tech University, 1972°

M.S., Civil Engineering-Water Resources Option, Texas Tech University, 1974

Short Course on Flood Plain Hydrology, University of Texas at Austin, 1979 :

Short Course an Hydrology and Scdimentology of Surface Mincd Lands, University of Kentucky, 1979
Workshop on Sediment Pond Design, Kentucky Center for Encrgy Research, Lexington, 1979

Southwest Regional Symposium and Workshop on Urhar; Stormwater Management, Texas A&M
University, 1983 .

Short Course on Stormwater Quality Management, Tem A&M University, 1991

PROFESSIONAL ENGINEERING RmxéTRATION

Texas#41977 - Loulsiana #18963
Colorado #17354 Alabama #13085
Arizona #32097 Mississippi #8136
New Mexico #10787 Indiana #]19822
Arkangss #5307 Maryland #16445
Kentucky #2861 :

. PROFESSIONAL AND HONORARY SO(?IET[ES

American Society of Civil Engineers
National Society of Professionsl Engineers
Texad Socisly of Professional Enginears

. American Council of Engineering Companjes
Association of State Dam Safety Officials
Arkansas Floodplain Management Association
Tau Beta Pi

WA

EXPERIENCE

As President of Nationwide Water Resource Servives, Inc., Mr. Pettit directs the activities of a
professional consulting firm specializing in water résowrves enginsering for tho public and private
sectors. M. Pettit has a diversificd background and over 27 years of water resources experience in the
peademic, regulstory, and consulting fields, Among his arens of speciafization are water supply studies,
river basin master planning, water rights, hyé:znﬁzs,;hydrolagy, dam safety, emergency preparedness
plaoning, compuler modeling, water quality, environmental assessments, design of dams and drainage
improvements, and regulatory support activities on the federal, statc, and Jocal levels,

Prior to the establishment of Nationwide Water Resnug‘cc Services, Inc., Mr. Pettit was Water Resources

PO0264
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Manager of the Dallas Division of Espey, Huston & Associaﬁes, Inc, for more than eight years. He was
responsible for the analysis and design of drainage and flood protection improvements for cities, the
prepargtion of watershed management plans, water sufpply studjes, master planning for river authurities,
environmental assessments, and flood plain reclamation projects. He served as technical advisor to
municipal committecs and staff with regard to flocd plain management, runoff control, and flood hazard
mitigation. Mr. Pettit was also heavily invoived in: water rescurces engineering for the mining and
electric utility industries. He participated in and divected a number of bascline hydrologic assessments,
waler avallability analyses, water quality monitoring programs, and hydraulic design tasks for mining
and power plaat projects in several states. Mr. Pctti@ was responsible for the surface water nspects of
power plant siting studies, fate] flaw analyses for! pofential sucface and underground mines, and
environments! impact analyses for a varicty of industrial and commercinl projects. He participated in
various fedsral, state, and local permit support activities involving stream diversions, flood plain
encroachments, flood protection levess, dam and §pﬂhvay rehabilitations, water rights, and effluent

discharges.

Prior to entering the consulting fisld, Mr. Pettit was employed by the Texns Department of Water
Resources {a predecessor agency to the Texas Natural Resource Conservation Commission) for five
years, His experience with the Stafe water agenci' encompassed the fields of dam safety, water
availability, water rights administrstion, computer imodeling, and hydraulic adequacy analyses of
existing and proposed projects. His initial duties with the agency dealt with implementation .of the
State’s river basin water availahility model, deve!obing base flow and flood flow data at various
accounting points within the watersheds and compiﬁnﬁ water rights datu throughout the Guadalﬁpe, San
Antonio, and Colorado River Basing in Texas. Mr. Pettit conducted hydraulic adequacy analyses of
existing and proposed Jams throughout Texas in conjunction with the State's Jam safety program. These

. studies resnlted in a number of dam and spillway modifications for the correction of unsafe conditions.
He also made numerous on-site inspections of dams under the Statc's dam sdfety program and
participated in Phase I of the U.S. Army Corps of Engineers' National Dam Safety Program for
significant haxard and high hazard dams, Mr, Pettit conducted water availahility maiyses'in connection
with opplications 1o appropriste surface water inf Texas. These analyses included hydrologic
sinulations, reservoir operations and yield studies, ﬂow frequency studies, evaluations of effects on
existing water rights, and formulstion of low-flow restrictions for the protoction of downstream water
rights. Mr. Pettit testified for the staff in public heam:.gs ragarding his fi némgs and recormmendations
concerning water availability and dam safety. .

While arending graduate school at Texas Tech Univeﬁmity, Mr, Pettit served as a Teaching Assistant in
the Department of Civil Engineering, teaching undergfaduate courses in statics and fluid mechanics lab.
He also served as a Research Assistant fur the Texas Tech Water Resources Center, conducting research

on wastowaler reuse,

-P00263
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ROBERT P. WHITE : $178 Longvus Drive
. 5 Frisca, Texas 73034
bob.rpweh@atibl com : ' Offico (469) 384-4965
» . Fex=(469) 384-8910
Cell - {972) 989.5074

QUALIFICATIONS SUBW?

SENIOR REAL ESTATR EXECUTIVE » Pm.m*:r MANACEMENT » GENERAL AND
FINANCIAL MANAGEMENT :

* BExtensive real cotate industry kmwladge: with construction, appraisal, and
brokerage experiise,

+ High-energy, focused individual wlm maves easily from vision and strategy to
implementation, problem-solving, and follow-through.

+ Highly pwtivated and mmg%xsﬁad senior management prafmmm! with
entreprencurial expericnce in all fazets of construction operations. .

¢ Negotiated long-term, strategic paxh;cxsinixs with key vendors that resuited in
preferential vendor pricing and joint marketing programs,

+ Proven ability in planning, implementing, and overseeing high-dollar
construction projects from mnccpt to certificate of occupancy and through
warranty.

+ Home selecied by the Dallag Hams Buﬂder s Association as the Lasury Home
of 1ha Year - 2000

¢  Belected by National Assoclation. ef Home Builders and Lodies Home Journal
magazine o build the Bzmansimtizm Home for 2000 Home Builder's
Convention,

& Home selected by Nexmazz-Marcns az the 1596 Chrlstmas House,

¢ Betected by Southern Living zmgazmz to build the Dilferd's Holiday House = -
1953,

+  Master of Business Administration dcgrec - Southern Methodist Umvarszty Cox
School of Businexs - 1993

¢ Analytical and solution-oriented, f:ustomer focused; top-rank presenier and
comumunicator,

fi.

PROFESSIONAL EXPERIENCE

2002-Fresent

12592001

Rokesy P, Wit CONSULTING GK*JEE? f Frizes, Texas
Owaer - o

) Organized Jung 2002 1o capitafize, a5 2 consultant to owners and builders,
on experience in real estate indbstry.

*  Providing services to owners In the construction of high-end midcnual
properties from concept 1o mple!wn

CogroM HoMmes GROUR, LL.C. » I}aiias, ’Ems
Bresident/CED

*  Organized Custom Homes Gmxy. L.L.C. in August 1999 and purchased the -
consiniction assets of Robert P, :White Custom Homes, Inc.

* Increased the capitalivation of Custom Homes Group, L.L.C. by $1.3 Million
through & private placement,

*  QOrgznized 2 Board ezfmrecw:s 0 guide the stralepic planning for the company,

*  Positioned the company to increase construction volume by 100%.

*  Led inthe design and wsiailgmm of an aflice network that integrated the acmurmng,
estimating, and scheduling.

P00260 -
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THE ROBERT WiaTe COMPANIES = Mmms, FL.
President/CEQ

*

Due to the extraordinary free ﬁme gvailuble while employed as a pilot for
Eastern Airlines founded The Robert White Companies, Miami, FL.

The Rebart White Companies was the builder and developer nf Jarge single-
family custors homes, muli-fimily projects and light commercial projects
in South Dade County Florida.

Ledt the Company from aanuval revenuz of $400K to annval revenue of §3
Million and 115 employees in four years.

Treveloped several tracts of [and that included more than 190 hame sites,
Recognized in 1974 as the fourth largest developer/buildee in South Dade
County,

During hurricane Andreow in 1391 all of these projects were at, or near, the
“eve of the hurricunc™ and mmcd no known structursl damage and

refatively insignificant other dﬁ:mg&

FASTERN AIRLINES, ING, » Miami, FL.| New York, NY, Aflanta, GA.

Flight Engloeer, Pilot, Captain, Bligh:% Manager, and Asst, Chief Pilot

To achieve a life posl, began taking flying lessons in January 1964 and
received Commerrial mﬂMu.lu»eugme License with Instrament Rating in
Spring 1965,

Hired by Esstern Airlines in Novembdr 1965 and assigned to B-727 Flight
Engincer training.

Cemp!cu:d all tralning thmughnut carcer with over 75% of the wraining
instructor’s remarks ranging from “excellent” to “putstanding”,

Progressed from Flight Engineer to First Officer (Co-Pilot) to Captain as
quickly ag the seniority system allowed,

Led the Bactern Afrlines unit of the Alrtines Pilor's Association to develop

allernative methods during intense fabor begotiaBons in 1985-86 that -

resulted in the sale of Bastern Airlines to Texas Ar Corp.

o These efforts resulted in the ratification of the ocnly lebor -

agreement that Frank Lorenzo, Texas Air, ever signed: and
kopored.

o Many believe theso cﬁ'crts resulted in extonding the cexporaio leo

of Eastern by five years.
Led on ad koe group of Eastern Pilots in 2 nive-month labbylrk effort in
1987-88 before the Uniled Staies Congress opposing the militant efforts of
union officials to close dawn Eastem Alslines.
Testified on behsll of the: Baslern Filots before the U.S. House
Transportation mboommam and before the U.S. Senate Aviation
Subcommittes,
Promoted to Manager of FEymg on B-727; B-757%. and A-300.

o Provided training and flying technique review for line pilots,
Promoted 1o Assistant Cluef Pilot for the Nonbeon Region ~ 1988 - a that
time the largest pilot domicile of any airling in the nation.

o Developed and managed programs for safety and standards for

pilots of the Northem Regen {New York, Boston, and Washington

D.C)
Early retirement from Eastern Aiﬂinzs effective Tannary 17, 1591
Eostern Airlines ceased all operations and began final liquidation at 5:30

PM Janvary 18, 1901,

sl 3
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EDUCATION

Bachelor of Arts in History and Pre-Law, 1962
Bavlor University, Waco, Texas :

Masters of Business Adminisiration, 1993 »
Southern Methodist University Cox Scheci of Business, Daltag, Texas

LICENSURE

FAA Airline Trangport PHot License « Current
Airplaze Single and Multi-engins Land with Commercial Privileges
Ratings on B-757, B-767, B-727, A-300, and L-1011

Texas Real Bstate Brokers Licepse, 13531~ Current

Texas State Certified General Real Estate Appraiser, 1991 — 1996

Fiorida General Contractor License, 1970 « 1975

PROFESSIONAL AFFLIATIO??S

Member, Greater Dallag Board of Realtors :

Member, Nattonal Assosiation of Hotne Builderd

Member, Dallas Home Builder's Association

Me.mber Texas Home Buildsr's Association

Past Dircetor, National Association of Home Builders

Past Director, North Dallas/Collin County Homr. Bailder’s Associoticn
Pagt Member, Appraisal Institute (MAT) :

REFERENCES

¢ Frop our flrst meeting, we had total confidence in Bok and Doug's abilities, talents and
most imporfantly, their trustworthiness. The home they built for us is beyond our own
great expectotions... their otiention to detal! is amazing. The people théy surround
themselves with are profassional Iu thelr eraft, and have our respect for domg a great
Joh. Lisx and Scott Sams ‘
¢ It's important to find o butlder that yau can work with throughout all aspects of the
building process. Wawors able to customize features and finishes of our home thot were
impartant to us. Bob White canrmwaf 1o stand behind his work, prividing any needed
support and resosrces, even 18 monffas afler t!asmg on our home. Lynn A, Bace/Montz
Jones
*  Your cholces of subeontractors wer'e the best in the business; your concarn about detalls
and finish was beyond the call-ofiduty; and most imporfantly, your long-ferns interest
about what was behind the walls, ull reflected high inlegrity and good taste. You did
what you said you were gotng fa da, and all withewt fanfare. Bob and Jane Mallow
*  You can't test the infrastructure of &t home wnttl you have moved in. Our home excecded
our expectations in all the cotegories where we fust had o take his word for it. Above all
else, you should be able to trust your butlder. We trust Bob White to the Jpolnt whera we
call kit o friend, Bob apd chaé&ﬁ DeRhodes

Additional references on request.

P00263
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COWLES & THOMPSON @

A Professtonal Carparntion

Arm—

ATTORNEYS AKD COUNSELORSG

FACSIMILE COVER PAGE

Date: May 19, 2004 Time:

Total Number of Pages (including this sheet): _ 2

Nomal/Rush:  _Normai Client/Matier #: 3195127512
TO: {1} Mike Murphy FAX: 972.450.2837 PHONE:!

{2) Stave Chutchian FAX: 972.450.2837 PHONE:
FROM: Angela K, Washington Direct Dlal #: {214) 672-2144

MESSAGE: RE: Parcel 8 (Outback Steakhouse), Addison Widening of Road Project

IF YOU HAVE ANY PROBLEMS WITH THIS TRANSMISSION,
PLEASE CALL
Yolanda Rodriguez at (214) 672-2629
Thank you.

IMPORTANTICONFIDENTIAL: This message is intended only for the use of the individual or
entity to which it is addressed. This messags containg information from the law firm of Cowles &
Thompson which may be privileged, configantisl, and exempt from disclosure under applicable law.
If the reader of this message is nol the intended recipient or the emgloyee, or agent responsible for
delivering the message to the Intended racipient, you are hereby notified that any dissemination,
disteibution, ar copying of this communication is striclly prohibiled. f you have received this
communication in error, pleasa notify us immediately at our lelaphone number {214) §72-2000. We
will be happy lo arange for tha relurn of this message to us, via the United Stales Postal Service,
at oo cosl lo you.

901 MAIN STRELT RUITE 4200 DALLAS, TEXAY 73202.379)
P TYLER TEL 214.672.2060 FaX 218.672.2020
; WHWW.COWLESTHOMPSON.LOM
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A Professivnal Corporation
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ATTORNEYS AND COUNSELORS

ARGELA K, WAIHINGTON j
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May 19, 2004
VIA FACSIMILE (972) 450-7065

Ms. Carolyn Burgette
Accounting Manager i
Town of Addison

P.0, Box 9010

Addison, TX 75001-9010

RE: Parcel 8B (OQutback Steakhonse)
Addison Widening of Road Project

Dear Carolyn and Steve:

In connection with Parcel 8, Addison Extension of Road Project, enclosed are the following
documents:

1. A copy of the executed Purchaser's Scttlement Statement; and
2. A copy of the executed Easement Agreement.

Republic Title has scheduled Clesing for this Friday, May 21, 2004, Once the money has
been forwarded to Republic Title, they will forward the purchase price to the Selier. Wiring
instructions are enclosed. If we cannot meet the closing date, please let me at your carliest
convenience, Thank you for your assistance.

Sincerely,

Ay gf%

Angela K. Washington

AKW/yir
Attachments

¢ w/o Enclosures:  Mr. Mike Murphy Vi Facsimile (972) 450-2837
w/0 Enclosures Mr, Steve Chutchian Fia Facsimile (972) 450-2837
Mr. Ken C. Dippel, w/firm :

961 MAIN STREEY BUITE 4000 DALLAS, TEXAS 71%5202-3793
PALLAS TYLER TEL 238.872.2000 FAX 314.672.2524
Documenn i: 1050645 www.wwtaaraomvsom:oaf

TOTAL P.B2
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Maris & Lanier

A Professienal Corporation

1450 Meadow Park Bidg., LB 702 10440 N. Central Expressway Dalias, Texas 7523

TELECOPIER:.COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Dae: May 11, 2004

To:  Ken Dippel Via Telccopier Number:  214-672.2020

To:  Rickey Giaren Via Telecopier Number: 512-491-2366

Te:  Mike Murphy Via Telecopier Number: 972-450-2837
From: Amy L._Walker, Tegal Assistant :

Direct Phone Number : (214) 706-0922
Direet Telecopier Number  : (214) 706-0921

Pages: Cover+ l‘é ‘
IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Debbic at: 1-214-706-0924

Re:  Pat Milliken v. City of Addison
File No. 607-066

Message:  Sec attached depo noticesinf Plaintiff’s experts.

___ Original will follow by mail  _X__ f}riéinai will NOT follow by mail

The informafion conluined ia this Ineshinile mowmage s stivraey pHivileged xad conBdential informasion intended only fur the use of the
Individuat or entity numaid wbave. Hihe reader of this messayc in r@t the intended recipiont, you 4re herady polilivd (hat any uasatborized
dizsemination, disirthsiion o copying of this commpnicatiun is stribdly prehibized. Wyanhave recedved this communiceiionis crvor, plesse
anmedlately wotily us by tefenhone i the nunbers listed, Vhsnk you,

L
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1450 Meadow Park Bldg., LB 702 10440 N, Central Exfressway

awnlker{@marislanier.com

May 11, 2004

ViA FACSIMILE

Thomas H. Keen

Looper Reed & McGraw
1601 Elm Strect, Suite 4100
Dallas, 'lexas 7520)

VIA FACSIMILE

Zach T. Mayer

Pee Smith Sharp & Vitullo, L.L.P.
On¢ Galleris Tower

13355 Noel Road, Suite 1200
Dalias, Texus 75240

Re:  Pat Milliken v. Town of Addim?;g ef al

Dallas, Texas 75231
214.706+0922 selephone
214-706-0921 facsimile

Cause No. 02-4715-F in the 116th District Coun, Dallas County

TFile No. 607066
Dear Counsel:

Attached please find the following:

Notice of Oral Deposition Duces Tecum of Gary M. Petil, P.E.

2. Notice of Oral Deposition Duces Tecum of Robert P. White; and
3. Notice of Oral Deposition Ducey Tecun of Clyde Crum.

The deposilions have been noticed forJ line 23, and 24 beginning wt 10:00 a.m. a1 our office.
Should you have any questions, comments, or concerns, please do not hesitate to call.

Sincerely,

Enclosure

MARIS & LANIER, P&

Amy L. Walker

Assistant to Robert F. Maris


http:awalker@morj,lanier.com
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[+leh YiA FACSIMILE
Marion Ward & Associatcs
{wlencl)



SENT BY:

¥
b

bee:

YiA FACSIMILE

Rickey Garen

Texas Municipal League

Intergovernmental Risk Pool

P.0. Box 149194

Austin, Texas 78734
{wiencl)

V1A FACEIMILE
Ken Dippel
Cowles & Thompson
201 Main Street, Suite 4000
Dallas, TX 75202
(w/encl.}

YIA FACSIMILE

Michagl E. Murphy, P.E,

Lynn Chandler

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-9010
(wlencl)

244 708 0821

;O MAY-12-04 12:02BM;

PAGE 412

**Genttemen, the enclosed deposition riotices are for Plaintiff’s designated experts. Your
atlendance is not mandatory, but you are welcome to attend. 1T you do want to attend, please udvise
e priur 1o the depositions, so that [ may udvise the other side. Thank you.



BENT 8Y: ; 214 706 0924 ; MAY-12-84 {2:02PM; PAGE 5/43

CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

V.
116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON
(ROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B, COLEMAN,

el SR 2 SR e R U v el e G LR R L R L R A ]

Defendants, DALLAS COUNTY, TEXAS

NOTICE OF ORAL DEPOSITION DUCES TECUM OF GARY M, PETIT, P.E.

To;  Plamuff, Pat Milliken, by and ézrngh her attomey of 1ecord, Thomas H.
Keen, Looper Reed & McGraw,:1601 Elm Street, Suite 4100, Dallas, Texas
75200,

To:  Defendants The Preston Grouﬁ Designers and Builders, William Long,
Preston Homes, Inc., and Jon Bi Coleman, by and through their attorney of
record, Zach Mayer, Fee, Smith,'Sharp & Vitullo, LLP, One Galleria Tower,

13355 Noel Road, Suite 1200, Dallas, Texas 75240.

Please take notice that Delendant To{vn of Addison (“Defendant”) will tuke the oral
deposition of Gary M. Petit, P.E,, at Maris & ﬁa nier, P.C., 10440 N. Central Expressway, Suite
1450, Dallas, Texas 75231 on Junc 23, 2004 beginning at 10:00 a.m. and continuing thereafter
from day 1o day until the deposition is ccmplctéé,

Please take further notice that dépﬁnentgishali produce ai the commencement of the taking

of the deposition, the documents listed on Exhibit “A” attached hereto.

NOTICE OF ORAL PEFOSITION DUCES TECQME QEGARY M. PETIT P.E. PAGE ]
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Respectfully submitted,

MARIS & LANIER,P.C.

——

RM—""
Robert F. Maris
State Bar No. 12986300
Marigny A. Lanier
State Bar No. 11933200
Michael . McKleroy, b,
State Bar No. 240000695
10440 N, Central Expressway
Suite 1450, LB 702
Dallas, Texas 75211
214-706-0920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

CERTIFICATE OF SERVICE

This is to certify that a true, correct and complate copy of the foregoing instrument has been
served in accordance with Rule 21a of the Texas Rules of Civil Procedure on May 11, 2004 1o0:

Thomas H. Keen
Looper Reed & McGraw
1601 Elm Street, Suite 4100

Dallas, Texas 75201
YIA FACSIMILE

Anthony Vitullo

Zach Mayer

Fee, Smith, Sharp & Vitullo, LLP
One Galleria Tower

13355 Noel Rosd, Suite 1200
Dallas, Texas 75240

YIA FACSIMILE @ m\_"

Robert E, Maris

NOTICE OF ORAL DEPOSITION DUCES TECUM OF € . E. PAGE 2
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EXHIBIT “A”

<L
Definitions

The term "document” s defined to incliide any and all manner of written, typed, printed,
reproduced, filmed or recorded material, and all photographs, pictures, plans or other representations
of uny kind of anything pertaining, describing, referring, correlating, directly or indivectly, in whole
or in part, to each request, and the term includes, but is not fimited to:

(a) Pupers, bouks, records, pamphlets, joumals, ledgers, accounts, telexes, stalements,
memoranda, reports, invoices, work sheets, work papers, stenographic or handwritten
notes, ranscriptions of notes, [etters correspondence, witness statemenis (whether
written or recorded), abstracts, checks, reports, surveys, calculation cards, computer
lupes or print-outs, diagrams, :plans, specifications, pictures, drawings, films,
photographs, graphic representdtions, diaries, calendars, desk calendars, pocket
calendars, lists, logs, studics, publications, advertisements, instructions, minutes,
orders, purchase orders, messngﬂs, resumes, summaries, agreements, contracts,
telepraing, telexes, cables, recojfdings; audio tapes, magnetic tapes, visual tapes,
iranscriptions of tapes or recordings, or any other writing, typing, printing, photestats,
or other forms of communications are recorded oy reproduced, as well as all notations
on the foregoing; ‘

(b)  Originals and ail other copies not absolutely identical, such as copies containing a
commentary or notation of any kind that does not appear on the original or any other

€opy,

{¢)  Alldrafis and notes {(whether typed, handwritten or otherwise) made or prepared in
conneclion with such duocuments, whether used or not; and

(&)  Any other writing or recording of any kinds.

Al
Requested Documents

1. Any documents refleeting the 0p§zﬁans to be piven by Gary M. Petit at the trial in this
case.

2. AM reports prepared by Gary M. Petit in connection with this case,
3 All documents reviewed by or relied upon by Gary M. Petit in reaching his opinions.

4, Any agreements between Plaintiff or Plaintiff's counscl and Gary M. Petit.

NOTICE OF ORAL DEPQSITION BUCES TECUM OF GARY M. PETIT, V.E. PAGE 3
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plainull,

V.
116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC, and JON B. COLEMAN,

3 Oy ST D WY Wl CRY W S I O

Defendunts. DALLAS COUNTY, TEXAS

NOTICE OF ORAL DEPOSITION BiJCES TECUM OF ROBERT P, WHITE

To:  Plaintiff, Pat Miliiken, by and é’sreugh her atiomey of record, Thomas H.
Keen, Looper Reed & McGraw,:1601 Elm Street, Suite 4100, Dallas, Texas
75201, :

To:  Defendams The Preston Gr{mé Designers and Builders, Willism Long,
Preston Homes, Inc., and Jon B; Coleman, by and through their attorney of
record, Zoch Mayer, Fee, Smith, Sharp & Vitullo, LLP, One Galleria Tower,

13355 Noel Road, Suite 1200, Dallas, Toxas 75240,

Please take notice that Defendant To':vn of Addison (“Defendant™) will take the oral
deposition of Robert P. White at Maris & Lanier, P.C., 10440 N, Ceniral Expressway, Suite
1450, Dallas, Texas 75231 on June 23, 2004 bcf'ginning at 2:00 p.m. and continuing therealicr from
day to day until the deposition is completed.

Please take {urther notice that depenerzéshaﬂ produce al the commengement of the taking

of the deposition, the documents Jisted on Exhibit “A” attached hereto,

NOTICE OF ORAL DEFOSITION DUCES TECU M_OF ROBERT I, WHITE PAGE ]
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Respectfully submirted,

MARIS & LANIER, P.C.

- .
(L
Robert F. Maris
State Bar No, 12986300
Marigny A. Lanier
State Bar No. 11933260
Michaei J. McKleroy, Jr.
State Bar No. 24000095
10440 N. Central Cxpressway
Suite 1450, 1.B 702
Dallas, Texas 75231
214-706-0%920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

CERTIFICATE OF SERVICE

This is to certify ihat a true, correct and complete copy of the foregoing instrument bas been
served in accordance with Rule 215 of the Texids Rules of Civil Proceduwre on May 11, 2004 to:

Thomas H, Keen
Looper Reed & McGraw
1601 Elm Street, Suite 4100

Dallas, Texas 75201
VIA FACSIMILE

Anthony Vitullo

Zach Mayer

Fee, Smith, Sharp & Vitullo, LLP
One CGalleria Tower

13355 Neel Road, Suite 1200
Pallas, Texas 75240

VA FACSIMILE : ﬁ% .

Robert F. Maris

NOTICE OF ORAL BPEPOSITION DUCES TECUM“ OF ROBERT P. WHITE PAGE2
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i

EXHIBIT “A”

L
Deflnitions

The term "document” is defined 1o include any and all manner of written, typed, printed,
reproduced, (ilmed or recorded material, and all photographs, pictures, plans or other representations
of any kind of anything pertaining, describing, réfeming, correlating, directly or indircetly, in whole
or in part, 1o each request, and the term includes, but is not limited to:

(s} Papers, books, records, pamphlets, journals, ledgers, accounts, 1elexes, statements,
memoranda, reports, invoices, work sheets, work papers, stenographic or handwritten
notes, transcriptions of notes, lefters corrcspondence, witness statements {whether
written or recorded), abstracts, checks, reports, surveys, calculation cards, computer
tapes or print-outs, diagrams, plans, specifications, pictures, drawings, films,
photographs, graphic representations, diarics, calendars, desk calendars, pocket
calendars, lists, logs, studies, poablications, advertisements, instructions, minutes,
orders, purchase orders, messajies, resumes, summaries, agreements, contracts,
telegrams, ielexes, cables, recordings, audio tapes, magnetic wpes, visual tapes,
transcriptions of tapes or recordinis, or any other writing, typing, printing, photostats,
or other forms of communications are recorded of reproduced, as well as all notations
on the foregoing;

{6}  Originals and all other copics nét absolutely identical, such as copies containing a
commentary or notation of any kind that does not appear on the original or any other

¢upy;

(e)  Alldrafts and notes {whether tyfzed, handwritten or otherwise) made or prepared in
comnection with such documents, whether used or not; and

(d)  Any other writing or recording c"if any kinds.

L
Requested Documents

1. Any documents rellecting the oﬁin,ions to be given by Robert P, Whitc at the trial in
this case. -

2. All reports prepared by Robert P. White in connection with this case,

3. All documents reviewed by or relied upon by Robert I, White in rcaching his
opinions. '

4. Any agreements between Plaimiif}‘ or Plaintiff’s counsel and Robert P. While,

NOTICE OF ORAL DEPOSITION DUCES TECUM OF ROBERT P. WHITE PAGE3
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CAUSE NO. 02-4715-F

PAT MILLIKEN, N THE DISTRICT COURT

PlaintifT,

v.
Llath JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON '
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

T D ST Yy S Ry Gy DY RGEL LK W W

Delendants. DALLAS COUNTY, TEXAS

NOTICE OF ORAL BﬁPQSITIOE:: DUCES TECUM OF CLYDE CRUM

To:  Plaintiff, Pat Milliken, by and through her attorney of record, Thomas H.
Keen, Looper Reed & MoGraw,:1601 Elin Street, Suite 4100, Dallas, Texas
75201. :

To:  Defendunts The Preston Gmuﬁ Designers and Builders, Williem Long,
Preston Homes, Inc., and Jon Bgi Coleman, by and through their attorney of
record, Zach Mayer, Fee, Smith,:Sharp & Vitullo, LLP, One Galleria Tower,

13355 Noel Road, Suite 1200, Dallas, Texas 75240.

Please tuke notice that Defendant Town of Addisen (“Defendant™) will take the oral
deposition of Clyde Crum af Maris & LauieriP.C,, 10440 N, Central Expressway, Suite 1450,
Dallas, Texas 75231 on June 24, 2004 ’beginniji:g gt 10:00 a.m. and continuing thereafter from day
to day until the deposition is completed.

Please take further notice that deponent $hal produce at the commencement of the taking of

the deposition, the documents listed on Exhibit “A” attached hereto,

PAGE 1

NOTICE OF ORAL DEPOSITION DUCES TECUM
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Respectiully submitted,

MARIS & LANIER, P.C.

Rey -
Robert E, Maris”
Statc Bar No. 12986300
Marigny A. Lanier
State Bar No. 11933200
Michael J. McKleroy, Jr.
State Bar No. 24000095
10440 N. Ceniral Expressway
Suite 1450, LB 702
Dallas, Texas 75231
214-706-0920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

CERTIFICATL OF SERVICE

This is to certily that a true, correct and;:(complete: copy of the foregoing instrument has
been served in accordance with Rule 21a of the Texas Rules of Civil Procedure on May 11, 2004
10:

Thomas H. Keen

Looper Reed & McGraw
1601 Elm Street, Suite 4100
Dallas, Texas 75201

VIA FACEIMILE

Anthony Vitutlo

Zach Mayer

Fee, Smith, Sharp & Viwllo, LLP
One Galleria Tower

13355 Noel Road, Suite 1200
Dallas, Texas 75240

VIA FACSIMILE .
- ¥

Robert F. Maris

NOTICE OF ORAL DEPOSITION DUCES TECUM OF CLYDE CRUM PAGE?
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EXHIBIT “A”

T.
Definitions

The term “document” is defined to include any and all 'manncr of wrillen, typed, printed,
reproduced, filmed or recorded material, and all photogruphs, pictures, plans or other representations
of any kind of anything pertaining, describing, réferring, correlating, dircetly or indirectly, in whole
or in part, to cach request, and the term includes, but is not limited to:

{a)  Papers, books, records, pamphlets, journals, ledgers, accounts, telexcs, statements,
memoranda, reports, invoices, work sheets, work papers, stenographic or handwritten
notes, transcriptions of notes, lefters correspondence, witness statements (whether
written or recorded), abstracts, checks, reponts, surveys, calculation cards, computer
tapes or print-outs, diagrams, plans, specifications, pictures, drawings, [ilms,
photographs, graphic representations, diaries, calendars, desk calendars, pocket
calendars, lists, logs, studies, publications, adverlisements, instructions, minutes,
orders, purchase orders, messages, resumcs, summaries, agreements, contracts,
telegrams, telexes, cables, recotdings, audio 1apes, magnetic tapes, visual tapes,
transcriptions of tapes or recordings, or uny other writing, typing, printing, photostats,
or other forms of communications are recorded or reproduced, s well as all notations
on the foregoing;

()  Onginals and all other copies not absolutely identical, such as copies contuining a
commentary or notation of any kind that does not appear on the original or any other

copy,

{c) Al) drafts and notes (whether typed, handwritten or otherwise} made or prepared in
connection with such documents, whether used or not; and

{dY  Any other writing or recording of any kinds,

L
Requested Documents

1. Any documents reflecting the opiinions to be given by Clyde Crum at the trial in this
case. ’

2. All reports prepared by Clyde Crum in connection with this case.

3. ATl documents reviewed by or relicd upon by Clyde Crum in reaching his opinions.
4, Any agreements between Plaiutiﬂ‘ﬁr Plaintiff’s counsel and Clyde Crum.

NOTICE OF ORAL DEPOSITION DUCES TEC!EQX OF CLYDE CRUM PAGE 3
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16801 Westgroes Drive

Mazxch 6, 2002

"Ms. Pat Milliken
_14905 Lake Forest Drive
Addison, Texas 75254

Dear Ms. Milliken:

I had a meeting with Bill Long to discuss the retaining wall on the north
property line of the home under construction at 14901 Lake Forest Drive,

. Addison, Texas. He informed me that after the soil settles in this area he will
grade the area to approximately four inches below the top of the retaining wall.

The roof will have rain gutters that drain to the front and rear of the property.
That will leave only the five to six foot area between the house and retaining

- wall that will receive direct rainfall or water from the sprinkler system. Due to
the size of this area, the water that falls in this area shouldn't drain over the
top of the retaining wall. If a portion of the runoff should breach the wall there

is a drainage easement along the wall that will accommodate such an
occurrence.

If you have any questions, you may reach me at 972/450-2889.

Sincerely,

Byiilding Official

Post OFkee Box 9010 Addison, Texas 750019010 -



ENVIRONMENT

{g) In the event that the owner of the properiy
fails or refuses or for any other reason does not
pay the expenses specified in subsection (f) of this
section within 30 days after the first day of the
month following the month in which the work was
done or improvemente were made by the town,
the city council may assess expenses incurred,
those expenses defined in subsection (f) of this
section, against the real estate on which the work
was done or improvements made by the town.

(h) To obtain a lien against the property, the
city council, the town health authority, the city
manager, or town tax authority shall file a state-
ment of expenses, those expenses defined in sub-
section (f) of this section, with the county clerk.
The lien statement must state the name of the
owner, if known, and the legal description of the
property the lien attaches upon the filing of the
lien statement with the county clerk.

State law reference—Similar provisions, VT.C.A., Heslth
and Safety Code § 342.607(b).

(i} The lien obtained by the town is security for
the expenditures made and interest accruing at
the rate of ten percent on the amount due from
the date of payment by the town.

(i) The lien is inferior only to:
(1) Tax lens; and

(2) Liens for street improvements,

(k) The city council may foreclose a Hen on
property under this section in a proceeding relat-
ing to the properiy hrought under VIC.A, Tax
Code ch, 88, subch. E (VT.CA., Tax Code § 33.91
et seq.).

State law reference—Similar provisions, VI.C.A,, Health
and Safety Code § 342.007(h).

(1) In lieu of utilizing the provisions of subsec-
tien (§) of this section, the town may bring a
forclosure action to recover the expenditures and
interest due.

(m) The statement of expenses or a certified
copy of the statement is prima facie proof of the
expenses incurred by the town in doing the work
or making the improvements.

§ 34-134

{n} Theremedies provided by this section shall
be in addition to all other remedies availahble to
the town.

{Code 1982, § 10-28)

Sec. 34-114. Nuisance located upon ease-
ments; daties of abutting prop-
erty owners and occupanis.

(a) For purposes of this section, the term “ease-
ment" shall mean a right, vested in the public
generally or in the community as a whaole, to use
and enjoy the land of another person for 4 special
purpose. Such term shall include, but not be
limited to, all drainage and floodway dedications
or easerents located within the corporate limits
of the town. In the event that a nuisance is found
to exist upon any sasement within the town, orin
the event that any person whose property is
burdened by any easement within the town lim-
its, fails to comply with the foregoing provision of
this article, the city manager or his duly ap-
pointed representative may give a ten-day official
notice to such person which is creating such
nuisance or is viclating the terms of this article. If
such person fails or refuses to comply with the
provisions of section 35-115 and division 2 of this
article within the ten days following notification,
they shall be considered to be in violation and
subject to a fine as provided in section 1-7 of this
Code. The provisions of this section shall apply
anly to the owner of the servient estate or the
property burdened by the easement and shall not
apply Lo the grantee or holder of such easement,
Property owners and cceupants shall be jointly
respongible for nuisances and abatement thereof
prder this article up to the curh or sidewalk, and
between the curb and sidewalk, of the streets and
to the pavement of alleys on abutiing property
they own or occupy. Existing drainage areas and
creeks traversing drainage and floodway, ease-
ments within the town shall remain as open
channels (unless required to be enclosed by other
ordinances) at all times and shall be maintained
by the individual owners of the lots that are
traversed by or adjacent to the drainage and
floodway easements. The town shall not be re-
sponsible for maintenance or operation of such
creeks or drainage or for any damage or injury to
private property or person that results from the

CD34:11



WATER CODE - CHAPTER 11 Pagelof |

§ 11.086[0]. OVERFLOW CAUSED BY DIVERSION QF

WATER. (a) ©No person may divert or impound the natural flow of
surface waters in this state, or permit a diversion or impounding by
him to continue, in a manner that damages the property of another by
the overflow of the water diverted or impounded,

{b} A person whose property is injured by an overflow of
water caused by an unlawful diversion or impounding has remedies at
law and in equity and may recover damages occasicned by the
overflow.

{c) The prohibition of Subsection (a) of this secticon[0] does
not in any way affect the constructicn and maintenance of levees and
other improvements to control floods, overflows, and freshets 1in
rivers, creeks, and streams or the construction of canals for
conveying water for irrigation or cther purposes authorized by this
code, However, this subsection does not authorize any person to
construct a canal, lateral canal, or ditch that obstructs a river,
creek, bayou, gully, slough, ditch, or other well-defined natural
drainage.

{d} Where gullies or sloughs have cut away or intersected
the banks ¢f a river or creek to allow floodwaters from the river or
creek to overflow the land nearby, the cwner of the flooded land may
£ill the mouth of the gullies or sloughs up to the height of the
adicining banks of the river or cresk without liability to other
property owners.

Amended by Acts 1977, 65th Leg., p. 2207, ch., 870, § 1, eff.
Sept. 1, 1977,

http://www.capitol state.tx us/cgi-bin/cqegi?CQ_SESSION KEY=UILPEKVGSRUVEC.. 5/18/2004
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Maris & Lanier

A Professional Corporgiion
1430 Meadow Park Bldg., LB 702 10440 N. Central Expressway Dallas, Texas 75231

TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: April 9, 2004
To: Rickey Garen Via Telecopier Number: (5123491-2366
Ta: Ken Dippel Via Telecopier Number; (2141672-2020
To: Mike Murphy Via Telecopier Number: 721450-2837
To: Lynn Chandler Via Telecopier Number:  {9721450-2837
To: Larry Dobbs Via Telecopier Number: {9721 722-8655
To: Charlie Johnson Via Telecopier Number: 972) 503-9143
To: Mark W. Roberts  Via Telecopier Number:  (2141739-596]
To: tat Randall Via Telecopier Number:  (9721772-5314
To: Janice Moore Via Telecopier Number: 97217326003
From: Amy L. Walker, Lepal Assistant

Direct Phone Number 1 (214) 706-0922

Direct Telecopier Number @ (214) 706-0921

Pages: Cover + .3

I¥ YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Autna at: 214-706-0932

Re: File No, 607-066; Pat Milliken v. Town of Addison /

Message:  See attached Notice of Jury Trial Setting for August 2, 2004,

_ Original will follow by mail ~_x__ Original will NOT follow by mail

The infrrmation contzined in this facsimile message is attorney privileged and confidentistioformation intended
only for ihe wse of the individual or entity named abuve. I the reader of this mesgage is not the intended
recipient, you are hereby nofified that say unsuthorized dissemination, distribotion or copying of this
sommunication isstrictly prohiblied. Ifyou have recoived this communication in error, please immediately notify
us by iclephone st the numbers listed. Thook you,
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Maris & Lanier

A Professionsl Corporation

214 708 0521
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1454 Meadow Park Bldg., LB 702 10440 N. Ceontral Expresswaoy

swalker@marislonicr.com

Diallnag, Texas 75211
214-706+0920 telephone
214-706-0921 facsimiic
2147060922 direct dial

April 9, 2004

VIA FACSIMILE ONLY
Rickey Garen Robert Stanley (“Stan”) Randall, Jr.
Texas Municipal League Robert Stanley (“Robert”) Raadall, 111

Intergovernmental Risk Pool
PO, Box 149194
Austin, Texas 78754

Arboricuitural Systems Integration
Route 6, Box 240
Sulphur Springs, Texas 75482

Ken Dippel Larry E. Dobbs, MAI

Cowles & Thompson Mike Shaw, MAI

901 Main Street, Suite 4000 Larry E. Dobbs, MAI Inc.

Dallas, TX 75202 105 North Alamo
Rockwall, Texas 75087

Michact E. Murphy, P.E.
Lynn Chandler

Town of Addison

16801 Westgrove Drive
Addison, Texas 75001-9010

Charles D. Johnson
4106 Courtshire
Dallas, Texas 75229

Mark W. Roberts, P.E.

Nathan D. Maier Consulting Engincers
8080 Park Lane, Suite 600

Dallas, Texas 75231

Janice Moore
8011 Derek Trail
Diallas, Texas 75252

Re:  Pat Milliken v. City of Addison
TML Claim No. 0200085821
File No. 607-066

Dear Ladies and (entlemen;

Attached please find a copy of the Notice of Jury Trial Setting for August 2, 2004, Please
mark this date/time on your calendar as each of you will need to be present at least a portion of this
week for (rial lestimony. A corporate representative from the Town of Addison will need to be
present during the eotice trial. If you have any conflicts with this week, please advise me at your
carliest convenience,
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Thank you for your time and attention to this matter.
Sincerely,

MARIS & LANIER, P.C.

v/

L. Walker
Legalssistant to Robert F. Maris

Enclosure
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116TH DISTRICT COURT
GEORGE L, ALLEN, SR. COURTS BUILDING
600 COMMERCE STREET
DALLAS, TEXAS 75202-4610

Chambars of JUDGE ROBERT H. FROST

APRIL 5, 2004
ROBERT FRAHK MARIS
10448 N CENTRAL EXPRWY
SUITE 1450, L3 702
DALLAS TX 75231

. a e ' - - = DT Rt Wy 0 e T

RE: Case Mo. (0204715-F
MILLIKEN PAT V&,  ADDISON Town OF
All Counsel of Record:
Plense taka nots of thas following settings:
Pre-Trial:
Jury Triel: 08502/04

Non Jury Trisl:

Trisl snnouncements muzt be mada in accordance with Rules 3,02-3.05 af
the Local Rulas of Ballass County. FPursuant to Local Rule 3.06, plesnss
be advisad that if thia cese is not reschsd as ast, it may ba cerried

to th& f#ilnﬂina ﬁeak, .

T Hn . = . -
ot g - . g T B

When no anmouncament is made for plaintiff, this case *%i%wg$“§15ﬁ§§ﬁ!#w“ﬂ‘wnhwwwwmh
for want of prosecutian.

Except as provided by court order, completion of discovery, prasentetion
of pratrial motlions and other netters relating to prepsration for trial
sra governed by the lLacal Rules snd the Texas Rulas of Civil Proecsdure.

Sinceraly yours,
?f SR
:ﬁ; ,hfj_w Rob fﬂ Frost.. .

{ ROBERT W~FROST. - U
TBISTRICT AWBOE o ...

114TH DISTRICT COURT
BALLAS COUNTY, TEXAS

ROZ753 FCDSTL1Y
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Maris & Lanier

A Professional Corporation

1450 Meadow Park Bldg., LB 702 10440 N. Central Expressway Dallas, Texas 75231
214-706-0922
214-706-0921 (FAX)

awalker@marislanier. com

April 8, 2004

Mike Murphy

Public Works Department
Town of Addison

P.O. Box 9010

Addison, Texas 75001

Re:  Pat Milliken v, City of Addison
TML Claim No. 0200085821
File No. 607-066

Dear Mike:

Per our telephone conversation, enclosed please find a copy of Plaintiff Pat Milliken's
Response to Defendant Town of Addison’s Motion for Summary Judgment. The hearing on
Defendant’s Motion for Summary Judgment and Motion to Exclude has been rescheduled to April
26, 2004 at 9:00 a.m., per the Court’s request. Upon a determination on the motion, we will
telephone you.

Thank you for your time and atiention to this matter. Should vou have any questions,
comments or concerns, please do not hesitate to call.

Sincerely,

MARIS &£ LANIER, PG.

A

Enclosure
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Plaintiff, g {?ALLAS ¢o. Lt;f:;{
v, § “M"“”“MUEPUTY
§ 116™ JUDI CIAL DISTRICT
TOWN OF ADDISON, THE PRESTON §
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON HOMES, §
INC., AND JON B. COLEMAN §
§
Defendants. § DALLAS COUNTY, TEXAS

PLAINTIFF PAT MILLIKEN’S RESPONSE TO DEFENDANT
TOWN OF ADDISON'S MOTION FOR SUMMARY JUDGMENT

Plaintiff Pat Milliken (“Plaintiff” or “Milliken™), files this her Response to Defendant Town
of Addison’s (“Defendant” or “Town of Addison”) Motion for Summary Judgment (the “Motion™),
and would respectfully show the Court as follows:

INTRODUCTION

Plaintiff asserted numerous claims against the Town of Addison and The Preston Group
Designers and Buiid%s, Wiﬁiam Long, Preston Homes, Inc., and Jon B. Coleman arising out of
damages sustained 1o her real and personal property as a result of actions and omissions on the parts
of all of the Defendants involved in this action. Against the Town of Addison, Ms, Milliken has
asserted the following claims: 1) negligence, 2) unlawful diversion of water under the Texas Water
Code § 11.086, 3) trespass and damage to real property, and 4) constitutional violations, including
taking, damaging or destroying of her property for public use without adequate compensation.

The Town of Addison filed a Motion for Summary Judgment on each claim made against it.

B RV = T
I ST -

-
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For the reasons more specifically set out below, Ms. Milliken would show that genuine issues of

material fact exist regarding each and every one of the claims raised against the Town of Addisen;

therefore, the Town of Addison has failed to prove that it is entitled to summary judgment on any of

Ms, Milliken’s claims against it as a matter of law.

UNDISPUTED FACTS

1. On September 7, 2001, the Town of Addison issued building permits to The Preston Group
Bes;.igners and Builders and Preston Homes, Inc. (together with William Long and Jon
Coleman, referred to as “the Developers™) to develop two lots adjacent to Ms, Milliken’s
propexty.v Those two lots were originally one larger lot. (Milliken Aff. q 3-4)

2. The Town of Addison initially issued the building permits without requiring any sort of
grading map, drainage map, or engineer’s certification that the construction of any
improvements on the two lots would not have a negative impact on adjacent properties.
(Milliken ALY 7 4)

3. The Town of Addison claims that the Developers failed to inform the Town of Addison,
prior to the issnance of the building permits, that they intended to bring in fill dirt and raise
the elevation of the two properties adjacent to Ms. Milliken’s property. When the
Developers began bringing fill dirt onto the properties in approximately August 2001, Ms.
Milliken immediately became concerned that the elevation of the two properties would
adversely affect her property. Acting on her concerns, Ms. Milliken immediately began to
raise questions with both the Town of Addison and the Developers about the existence of
drainage plans, the elevation of the lots, and the potential for damage to her property if these

issues were not properly addressed. The Town of Addison and the Developers told Ms.

PLAINTIFF PAT MILLIKEXN'S RESPONSE T( SEFENDANT TOWN OF ADDISON'S MOTION FOR SUMMARY SUDGMENT ~ Page 2



Milliken that the Developers could put in as much fill as they wanted, even if it elevated the
lots by twenty feet, and she was assured by the Town of Addison and the Developers that the
development of the lots would create no adverse drainage affects on her property, despite the |
fact that there was no drainage plan in place at that time. (Milliken Aff Y 5-6)

Ms. Milliken continued to raise her concerns with the Town of Addison and the Developers.
After Ms. Milliken made the Town of Addison aware that the Developers were using fill dirt,
and after Ms. Milliken repeatedly discussed her growing concerns with employees at the
Town of Addison, Ms. Milliken convinced the Town of Addison to issue a temporary stop
work order to determine if the Developers would need to provide a grading map, drainage
map, and engineer’s certification that any improvements would have no adverse impact on
the adjacent properties. Finally, the Town of Addison determined that a drainage plan was
required. (Milliken Aff. §7)

On November 16, 2001, the Developers allegedly sent a letter to Michael E. Murphy, P.E.,
Director of Public Works at the Town of Addison, and claimed that they would 1) “grade the
property for proper drainage,” 2) remove two sections of fence between Ms. Milliken’s
property and the Developers® properties, and 3) provide an engineer’s report for the retaining
wall and fill within two weeks of November 16, 2001. The letter reiterated the Developers
assertion that the planned construction would not adversely impact neighboring properties.
(Milliken AfE. 7 8)

Not surprisingly, the Developers did not do what they had promised in their letter, and the
Town of Addison took no further action to remedy the situation. (Milliken Aff. §9)

In December 2001, Ms. Milliken experienced severe flooding on her property and in her

PLAINTIFE PAT MILLIKEN'S RESPONSE TO DEFENDANT TOWN OF ADDE i TE fit] DGMENT - Page 3



home as a result of the Developers’ changes to their properties and the Town of Addison’s
failure to require the Developers to do anything about Ms. Milliken’s legitimate concerns
about the adverse impact of the Developers’ construction on the properties adjacent to hers.
Specifically, the alteration of the adjacent properties’ terrain resulted in the collection and
diversion of the natural flow of surface water from those properties onto Ms. Milliken’s
property, in addition to an increased velocity of runoff onto Ms, Milliken’s property.
(Milliken Aff. 4 10)

8. On December 16, 2001, Ms. Milliken personally informed employees of the Town of
Addison that her property had experienced flooding, just as she had been warning the Town
of Addison and the Developers for four (4) months. (Milliken Aff. 111)

9. Had the Developers implemented a sufficient drainage plan, and had the Town of Addison
required to the Developers to implement and follow a sufficient drainage plan, no flooding
on Ms. Milliken’s property would have occurred. (Milliken Aff. §13)

10.  During the period from February 4, 2002 to March 18, 2002, the Town of Addison and Jim
Bowman Construction entered Ms. Milliken’s property to construct a drainage system within
the existing five (5) foot easerment on Ms. Milliken’s property. The Town of Addison
requested that Ms, Milliken, prior to entrance on her property, sign a release fully relieving
the Town of Addison of any wrongdoing or liability in connection with the construction of
the drainage system on her property. Ms. Méilikﬁn did not sign the release. Ms. Milliken
requested that she be shown the plans for the drainage system, and the Town of Addison
provided the detailed plans to Ms. Milliken, which outlined how construction of the drainage

system was to be accomplished and directed Jim Bowman Construction how to build the
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drainage system. (Milliken Aff. 7 14)

11.  Ms. Milliken permitted entrance onto her property for the construction in the easement
because she was told it would alleviate the surface water and flooding problems caused by
the fill dirt brought in by the Developers and permitted by the Town of Addison. Ms.
Milliken did not design the plans for the drainage system in the easement, she did not have
any right to direct the Town of Addison or Jim Bowman Construction in their construction of
the drainage system, and Ms. Milliken did not have any “hands-on™ involvement in the
construction or direction of construction of the drainage system in and around the sasement.
{Milliken Aff. §15-16)

12.  The Town of Addison directed Jim Bowman Construction in its day-to-day operation on Ms.
Milliken’s property, and controlled the manner and method of the work done by Jim
Bowman Construction. (Bowman Aff ] 5-7; Milliken ASf. § 21).

13, During the construction of the drainage system in and around the easement on Ms. Milliken’s
property, the Developers occasionally sent workers and/or motor driven machinery to Ms.
Milliken’s property for the purpose of aiding in construction of the drainage system in and
around the easement. (Milliken Aff §17)

14,  During the Town of Addison’s, Jim Bowman Construction’s, and the Developers’ work on
the drainage system, Ms. Milliken’s property was damaged outside the confines of the
easement. Specifically, the drainage system itself intruded on the property beyond the
confines of the easement, and the Town of Addison, Bowman Construction, and the
Developers damaged trees, removed valuable trees, shrubbery, and ground cover from Ms.

Milliken's property, and altered the terrain of Ms. Milliken’s propérty. Not surprisingly, the

PLEAINTIFF PAT MILLIKEN'SRESPO)



easement “improvements” did not alleviate the problems with surface water runoff and
flooding created by the Town of Addison and the Developers, and Ms. Milliken’s property
has since flooded due to the Developers’ and the Town of Addison’s diversion of the surface
water at least two more times. (Milliken Aff. 18-20)

SUMMARY JUDGMENT EVIDENCE
Milliken relies upon the following summary judgment evidence appended to this Response:
Exhibit 1 Order Granting Agreed Motion for Continuance and Scheduling Order

Exhibit 2 Plaintiff’s First Originat Petition and Application for Temporary Restraining
Order and Injunctive Relief

Exhibit 3 Affidavit of Pat Milliken
Exhibit 4 Affidavit of Jim Bowman
STANDARD OF REVIEW

It is well established that the purpose of summary judgment is to eliminate patently
unmeritorious claims or untenable defenses; summary judgment is not intended to deprive litigants
of their right to a full hearing on the merits of any real issue of fact. Gulbenkian v. Penn, 151 Tex.
412, 416, 252 SW.2d 929, 931 (1952). With a traditional motion for summary judgment, a
summary judgment movant must conclusively prove all essential elements of its claims, or show that
there is no genuine issue of material fact regarding the other party’s claims, and that it is entitled to
judgment as a matter of law. Nixon v. Mr. Property Mgmt. Co., 650 S.W.2d 546, 548 (Tex. 1985).
The Court must take as true all summary judgment evidence favorable to the non-movant, must
indulge every reasonable inference in favor of the non-movant, and resolve all doubts in the non-

movant’s favor. Harwell v. State Farm Mutual Auto Ins. Co., 896 S.W.2d 170, 173 (Tex. 1995);
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Nixonv. Mr. Property Management Co., 690 8.W.2d 546, 548-549 (Tex. 1985). Summary judgment
should never be granted when the issues are inherently those for é jury or trial judge, as in cases
involving intent, reliance, reasonable care, uncertainty and the like. Smith v, Little, 903 S.W.2d 780,
785-7R6 (Tex. App.~Dallas 1995}, affrmd in part and rev'd in part on other grounds, 943 S.W .2d
414 (Tex. 1997). Nor should summary judgment be granted when the cause of action depends on
proof of facts not ordinarily subject fo gbsciﬁte verification or denial, such as the intent or other state
of mind of a party. Bauer v. Jasso, 946 S.W.2d 552, 556 (Tex. App.~Corpus Christi, 1997, no writ);
Hendricks v. Thornton, 973 8.W ,2d 348 (Tex. App.-Beaumont 1988, rev. denied); Frias v. Atlantic
Richfield Co., 999 S.W.2d 97 (Tex. App.~Houston {1°7 1999, rev. denied).

Under Rule 166a(i), the trial court must not grant a no-evidence motion for summary
judgment if the respondent produces summary judgment evidence raising a genuine issue of material
fact on each essential element of each claim raised in the motion. TEx. R. Crv. P. 166a(i); see
Reynosav. Huff, 21 8.W.3d 510, 512 (Tex.App.-San Antonio 2000, no pet.). The non-movant has
the burden of coming forward with more than a scintilla of evidence to raise a factual issue on each
element essential to its case. Id

The Town of Addison bears the burden of proving its entitlement to summary judgment as a
matter of law. Nixon, 690 S.W.2d at 548. A summary judgment for a de&mdaﬁ disposing of the
entire case is proper only if, as a matter of law, the plaintiff could not succeed upon any theory
pleaded. Interstate Fire Ins. Co. v. First Tape, Inc., 817 S.W.2d 142, 144 (Tex.App.-Houston [1*

Dist.] 1991, writ denied); Golder Harvest Company, Inc. v. City of Dallas, 942 S.W .2d 682, 685

(Tex.App.-Tyler 1997},
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ARGUMENT AND AUTHORITIES

The Court Should Not Consider the Town of Addisen’s Motion
for Summary Judgment Because it Failed to Timely File the Motion.

The Town of Addison was required to file any motion for summary judgment or other
dispositive motion at least 30 days before trial. (See Exhibit 1, page 2). Trial was scheduled for
April 12, 2004, Therefore, Town of Addison’s Motion for Summary Judgment should have been
filed on or before March 13, 2004,

Town of Addison’s Motion for Summary Judgment was filed and served on March 15, 2004.
Accordingly, the Motion for Summary Judgment was not timely filed, and the Court should not
consider the motion for any purposes and deny the motion in its entirety.

Evidence Exists for Each Element of Plaintiffs Negligence Claim, and the Town of
Addison is Net Entitled to Sovereign Immunity on Plaintiff’s Negligence Claim Against It.

Plaintiff has alleged that the Town of Addison is liable for negligence in damaging her
property while usiﬁg a motorized vehicle o install and/or modify an existing drainage system. The
Town of Addison has argued in its motion for summary judgment that it is entitled to sovereign
immunity from Ms. Milliken's negligence claim, that there was no statutory waiver of its immunity
because no employee of the Town of Addison operated a motor-driven vehicle which resuited in
damages to her, that no liability of an independent contractor can be imputed to it, that Plaintiff has
not established a causal nexus between her damages and operation of a motor-driven vehicle or
motor-driven equipment, and, finally, that there is no evidence of any of the elements of Plaintiff’s
negligence claim against the Town of Addison,

While the Town of Addison ignores that the need for a modification was only due to the fact

that the Town of Addison approved the Developer Defendants’ use of fill dirt in the properties
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adjacent to Ms. Milliken’s property, despite Ms. Milliken’s concerns regarding the adverse
consequences to her property. The Town of Addison and its agents and empioyees were negligent int
the construction of the drainage system in the easement on her property, further diversion of surface
drainage, and destruction of trees, shrubs and groundcover, which caused damages to Ms. Miliiken.

The elements of a negligence cause of action are (1) duty, (2) breach of that duty, and (3)
damages proximately cased by the breach of that duty. Doe v. Bovs Club of Greater Dallas, Inc.,
907 S.W.2d 472, 477 (Tex. 1995). The elements of proximate cause are cause in fact and
foreseeability. Travis v. City of Mesquite, 830 S.W.2d 94, 98 (Tex. 1992), The test for cause in fact
is whether the negligent “act or omission was a substantial factor in bringing about injurf;r,” without
which the harm would not have occurred. Doe, 907 8.W.2d at 477 (quoting Prudential Ins. Co. v.
Jefferson, 896 S.W.2d 156, 161 (Tex. 1995)).

Addison first argues in its motion for summary judgment that, as a governmental unit, it is
immune from negligence suits under the doctrine of sovereign immunity, Specifically, it claims that
the Texas Tort Claims Act § 101.001 (3)(B) provides that it is immune from liability for damages
resulting from the flooding. See TEX. Civ. PRAC. & REM CoDE § 101.001 (3)(B). (Interestingly, the
Town of Addison does not address the other damages claimed by Ms. Milliken).

Waiver of Inmunity

As a governmental entity, the Town of Addison is generally immune from liability for
negligence claims, except where the Legislature has explicitly waived such immunity. Dallas
County Mental Health & Mental Retardation v. Bossley, 968 8.W.2d 339, 341 {Tex. 1998).
Sovereign immunity is waived and a governmental unit is liable for property damage caused by an

employee acting within the scope of his employment if the damage arises from the operation of a
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motor vehicie or motor driven equipment and the employee otherwise would be iiable to the claimant
under Texas law. Tex. Civ. PRAC. & ReMm. Cobe § 101.021(1).

The Town of Addison’s governmental immunity in this case was waived. The summary
judgment evidence shows that the Town of Addison is liable for property damage proximately
caused by pegligence of an employee acting within the scope of employment for the Town of
Addison because the property damage arises from the operation or use of a motor-driven vehicle or
motor-driven equipment and the employee would be personally liable to the claimant under Texas
law. More precisely, the Town of Addison designed specific plans for the drainage system, and
provided those detailed plans and the method in which to implement the plans to its own employees
and to Jim Bowman Construction. (Bowman AffY 5; Milliken Aff. q 14) {Rf}ﬁle the Town of
Addison argues first that none of its employees drove the motor driven equipment and, second, that
Jim Bowman Construction was an independent contractor and thus, any actions of Bowman
Construction employees cannot be irnpufed to the Town of Addison, the summary judgment
evidence shows otherwise.

Employee

The Actdefines an “employee” as a person, including an officer or agent, who, by competent
authority, is in the paid service of a government unit. CIv. PRAC. & Rem. CODE § 101.601(2);
Rodriguez v. Dept. of Mental Health, 942 S.W.2d 53, 57 (Tex.App.-Corpus Christi 1997, no wrif).
Independent contractors and others who perform tasks the details of which the governmental unit
does not have the legal right {0 control are excluded. Thus, the statutory definition requires both
control and paid employment.

While emplovers are responsible for the negligence of their employees under the theory of
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vicarious liability, the general rule is that an employer is not liable for the acts or omissions of its
independent contractors. See Abalos v. Oil Dev. Co., 544 8.W.2d 627, 631 (Tex. 1976); American
Nat'l Ins. Co. v. Denke, 128 Tex. 229, 95 S.W.2d 370, 373 (Comm. App. 1936). “Independent
contractor” has been defined as “any person who, in the pursuit of an independent business,
undertakes to do a specific piece of work for another person, using his own means and methods,
without submitting himselfto their control in respect to all its details.” Home Interiors & Gifts, Inc.
v, Veliz, 695 S.W.2d 35, 40-41 (Tex. App.-Corpus Christi 1985, writ ref*d n.r.e.) (citing Pitchfork
Land & Cattle Co. v. King, 162 Tex. 331, 346 8.W.2d 598 (1961)). Whether one is an independent
contractor is a question of law when there is no dispute as to the controlling facts and only one
reasonable conclusion can be inferred. Wackenhut Corp. v. Perez, 865 8, W .2d 86, 89 (Tex. App.~
Corpus Christi 1993, writ denied); Sherard v. Smith, 778 S.W .2d 546, 548 (Tex. App.-Corpus Christi
1989, writ denied). However, when there are disputed factual issues, and more than one reasonable
conclusion can be inferred from the facts, a fact issue exists, and determination of whether a party
was in independent contractor is an issue for the fact finder to determine.

The Texas Supreme Court has recently restated its long-standing test for determining whether
aworker is an employee rather than an independent contractor: whether the employer has the right to
control the progress, details, and methods of operations of the work. Limesfone Products
Distribution, Inc. v. McNamara, 71 S.W .3d 308, 312 (Tex. 2002) (citing Thompson v. Travelers
Indem. Co.,789 S.W.24 277,278 (Tex. 1990); Farrell v. Greater Houston Transp. Co., 908 S.W.2d
1, 3 (Tex. App.-Houston [1st Dist.] 1995, writ denied}). An employer controls not merely the end
sought to be accomplished, but alse the means and details of its accomplishment. McNamara, 71

S, W.3d at 312 (citing Thompson, 789 S.W 2d at 278; Darensburg v. Tobey, 887 8.W .2d 84, 88 (Tex.
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Civ. App.-Dallas 1994, writ denied); 7ravelers Ins. Co. v. Ray, 262 S.W.2d 801, 803 (Tex. Civ.
App.-Eastland 1953, writ refd}). The right to control is measured by considering:
(1)  the independent nature of the worker’s business;

(2)  theworker's obligation to furnish necessary tools, supplies, and materials to
perform the job;

(3)  the worker’s right to control the progress of the work except about final
results;

(4)  the time for which the worker is emploved; and

(5}  the method of payment, whether by unit of time or by the job.

McNamara, 71 SW.3d at 312 (citing Pitehfork Land & Cattle Co. v. King, 162 Tex. 331, 346
S.W.2d 598, 603 (Tex. 1961}, Farrell, 908 5.W .2d at 3; see also Thompson, 789 S.W.2d at 279;
United States Fid. & Guar. Co. v. Goodson, 568 S.W.2d 443, 447 (Tex. Civ. App.-Texarkana 1978,
writ refd n.r.e.)).

The summary judgment evidence shows that there is a genuine disputed issue of fact
regarding whether the person operating the motor-driven vehicle or equipment was an “employee” of
the Town of Addison. The Town of Addison claims that Jim Bowman Construction was an
independent contractor; the summary judgment evidence indicates otherwise: The Town of Addison
maintained control over how Jim Bowman Construction endeavored to construct the drainage system
and drainage inlets on Plaintiff’s property. (Bowman AffY 5-7) The Town of Addison designed the
plans for the drainage system to be constructed on Plaintiff’s property. (Bowman AffY 5) The
Town of Addison was far more involved than simply hiring a third-p%ﬁiy to accomplish the work.
(Bowman Aff.Y 5-7)

The summary judgment evidence shows that Jim Bowman and its employees submitted
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themselves to the direction of the Town of Addison during construction of the drainage system on
Plaintiff’s property. (Bowman AffY% 5-8) Additionally, the motor-driven vehicles used in the
construction of the drainage system were operated by employees (whether they were full-time
Addison emplovees or Jim Bowman Construction employees) of the Town of Addison under the
statutory and common law definitions of employee and by virtue of the fact that they are excluded as
independent contractors. (Bowman Aff.q 5-8) It is unclear from the summary judgment evidence
whether the Town of Addison supplied all or some of the other tools and equipment for the
construction of the drainage system on Plaintiff’s property.

The summary judgment evidence creates a fact issue about whether the Town of Addison
exercised sufficient control over the details and method of construction of the drainage system on
Plaintiff’s property to prevent the Court from determining at §11is stage that Jim Bowman
Construction was, as a matter of law, an independent contractor. Thus, the Town of Addison has not
established as a matter of law that none of its employees operated the motor-driven vehicle which
caused damage to Ms. Milliken's property.

Therefore, to the extent that the Town of Addison argues that its immunity was not waived
because none of its employees operated the motor-driven equipment that damaged the property, that
argument is, at this point, a disputed factual issue precluding summary judgment.

Nexus Between Damages and Operation of Motor-Driven Vehicle or Motor-Driven Equipment

The Town of Addison damaged Property through the operation of motor driven equipment.
Addison’s motion fails to address the allegation thai it was negligent in causing darnage to Plaintiff’s
property, and specifically attempts to blur the distinction between damages from the first flooding

and the damages caused by the Town of Addison and its construction crews’ negligence on Ms.
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Milliken’s property. Moreover, the Town of Addison incredibly claims that “Plaintiff’s alleged
damages [are] from flooding that occurred prior to the installation of the drainage system,” see
Motion at p. 10, and wholly fails to address Ms. Milliken’s other damages claims. Milliken clearly
pleaded the following:
The Town of Addison, in collaboration with the Developer Defendants, installed 2
drainage system that infruded upon Ms. Milliken’s property beyond the easement
owned by the Town of Addison. The Town of Addison . . . also damaged and/or
removed valuable trees, shrubbery and ground cover and altered the terrain of Ms.
Milliken’s parcel while installing the drainage inlet. The installation of the inlet has
not completely alleviated the unlawful diversion of water onto Ms. Milliken’s
property from the adjoining parcel. Indeed, rain events continue to result in the
flooding of Ms. Milliken’s property causing irreparable damages. The alterations
performed by the Town and Defendant Developers have now permanently altered the
drainage patterns of Plaintiff’s land, and have created pooling and erosion.
(See Original Petition, § 15 — 16.) Clearly, Ms. Milliken suffered additional damages beyond
damages from the flooding caused by the diversion of surface water, a claim which the Town of
Addison has ignored. Those damages include damage to trees, removal of trees shrubbery and
groundcover, and alteration of the terrain of her property, as well as exceeding the boundaries ofthe
easement. (Milliken Aff.§ 18-20, 22-24) As the Town of Addison has not addressed these particular
damages claim of Ms. Milliken in its motion, it is not entitled to summary judgment on Ms.
Milliken’s claims against it for damage to her property caused in the construction of the drainage
system, TeX, R. CIv. P. 166a(c); Mafrige v. Ross, 866 S.W.2d 590, 591 (Tex. 1993).
Moreover, with respect to the damages claims regarding flooding, Ms. Milliken’s property
has subsequently flooded on at least two other occasions after construction of the drainage system on

her property. (Milliken Aff§ 12) The drainage system was allegedly designed to alleviate the

concern of flooding, but instead it led to more flooding. (Milliken Aff.]12). The Town of Addison
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negligently used motor-driven equipment and vehicles to construct the drainage system on Ms.
Milliken’s property and alter the terrain on her property, which firther exacerbated the surface water
diversion issues related to her property and led to the additional incidents of flooding that occurred
subsequent to the construction of the drainage system on Ms. Milliken’s property. {(Milliken AffY
12, 18 ) Through the use of motor driven equipment, the Town of Addison ripped out trees and
damaged other trees which are now sick and dying from the injuries. Therefore with respect to the
Town of Addison’s claim that it is entitled to summary judgment because there is no evidence of a
nexus between Ms. Milliken’s damages and use of a motor-driven vehicle or motor driven
equipment, the Court should deny the Town’s motion for summary judgment,

Evidence of Each Element of a Negligence Claim against the Town of Addison Exists.

As stated earlier, the elements of a negligence cause of action are (1) duty, (2) breach of that
duty, and (3) damages proximately cased by the breach of that duty. Doe v. Boys Club of Greater
Dallas, Inc., 907 8.W.2d 472, 477 (Tex. 1995),

The statutes of this state and the constitution of this state establish that the State and its
governmental units have a duty to not damage or otherwise encumber or take the property of private
citizens. {See Texas Water Code § 11.086 and Texas Constitution, Art. I, Section 17). The Town of
Addison cannot in good conscience argue that it did not have a duty to not cause damage to Ms.
Milliken’s préperty.

Breach of the duty has been shown in two ways: first, the Town of Addison issued building
permits to the Developers without requiring a drainage plan, and allowed the builders to bring in fill
dirt and did not require that the bui‘ldérs remove the fill dirt. The negligent manner in which the

building permits were issued, the negligent manner in which the Town ignored Ms. Milliken’s
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legitimate concerns, and the negligent manner in which the Town of Addison failed to require the
Developers to remove the fill dirt until an adequate drainage plan could be designed and
implemented establishes more than a scintilla of evidence that the Town of Addison breached its
duty to not cause damage to Plaintiff’s property. While outrageous and irresponsible, for these
actions, the Town of Addison may be immune.

However, the summary judgment evidence establishes that the Town breached its duty to not
cause damage to Ms. Milliken’s property when it and its employee contractors damaged her property
by damaging and removing trees, building the drainage system outside of the easement, removed
shrubbery, and altered the terrain of her property. All of these actions show breach of the Town’s
duty to not damage Ms. Milliken’s property.

Ms. Milliken has provided more than ample evidence regarding her damages and the fact that
those damages were proximately caused by the Town.

Furthermore, to the extent that the Town of Addison challenges on no-evidence grounds
Plaintiff’s negligence claim against it, Plaintiff has already established in this response more thana
scintilla of evidence of each element of her claim. Therefore, the Town of Addison is not entitled to
summary judgment on Plaintiff’s negligence claims under either a traditional summary judgment
standard or a no-evidence standard.

Evidence Exists for Each Element of Plaintiff’s
Trespass Claim Against the Town of Addison.

A trespass to real property is committed when a person enters another’s land without consent.
Wardv. N.E. Tex. Farmers Co-op Elevator, 909 8.W.2d 143, 150 (Tex. App.-Texarkana 1995, writ

denied). The entry need not be made in person but may be made by causing or permitting a thing to
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cross the boundary of a property. City of Keller v. Wilson, 86 8.W.3d 693, 714 (Tex. App.-Fort
Worth 2002) (citing Gregg v. Delhi-Taylor Qil Corp., 162 Tex. 26,344 S.W.2d 411, 416 (1961);
Glade v. Dietert, 156 Tex. 382, 295 8.W.2d 642, 645 (1956); City of Arlingtonv. City of Fort Worth,
873 8.W.2d 765, 769 (Tex. App.-Fort Worth 1994, writ dism’d w.0.j.)).

The Town of Addison developed the plans for placement of the drainage system, and hired a
contractor to construct the drainage system according to its plans. (Bowman Aff. 3-7) Ms. Milliken
gave permission for the Town of Addison to construct the drainage system in the easement, but did
not give permission or assent to construction of any part of the drainage system or inlet outside of the
easement, (Milliken AffY 15-16) One of the drainage inlets is located wholly outside of the
casement on Plaintiff’s property, causing a trespass. (Milliken Aff 18,21, 23) A second drainage
inlet is partially outside the sasement, causing a frespass. (Milliken Aff.§23) The Town of Addison
intended for the drainage inlets to be located where they were placed, the Town of Addison hired
contractors to build the inlets, and the inlets were located by the contractors where the Town of
Addison planned for them to be placed.

Therefore, the Town of Addison entered Ms Milliken’s land without consent by causing or
permitting the drainage inlets to cross the boundary of her property (and outside of the easement),
resulting in a trespass to her real property,

Furthermore, to the extent that the Town of Addison challenges on no-evidence grounds
Plaintiff’s trespass ciaim it, Plaintiff has already established in this response more than a scintilla of
evidence of each element of her claim. Accordingly, the Town of Addison has not shown that, as a

matter of law, it is entitled to sunumary judgment on Ms. Milliken’s trespass claim.
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Evidence Exists for Each Element of Plaintiff’s Claim of
Unlawfal Diversion of Water Against the Town of Addison.

To prevail on a claim under Texas WATER CoDE § 11.086, Ms. Milliken must prove a

diversion or impoundment of the natural flow of surface water which caused damage to her property.
Kraftv. Langford, 565 S W.2d 223, 229 (Tex. 1978).

The Town of Addison argues that Plaintitf did not articulate any specific action undertaken
by it that caused the diversion of water from the Developer Défandants’ property to the property of
Plaintiff. What the Town does not address is Plaintiff’s claims that the Town issued building permits
to the Developers that permitted the Developers” activities, and failed to prohibit the Developers
from causing a diversion of the natural flow of the surface water after Ms. Milliken wamed the Town
of Addison that the Developers were using fill dirt and that the Developers’ actions would result in
diversion of the surface waters from the Developers property to her property. The Town permitted
the Developers’ actions, and thus is also liable, as are the Developers, for diverting the natural flow
of the surface water onto Ms. Milliken’s property.

Moreover, the Town of Addison also designed the drainage system on Plaintiff’s property
and hired a contractor to build the drainage system on Ms. Milliken’s property. (Milliken AffY 14-
18; Bowman AffY 3-7) The alterations to the existing drainage system resulted in a change of the
terrain of Ms. Milliken’s property, which in turn diverted the natural flow of the surface water on her
own property and surrounding properties into the middle of her yard, where it previously had not
been. (Milliken Aff.Y 18, 22, 24).

The Town of Addison argues that the Water Code cannot be read to impose liability upon a

third-party for failure to act to prevent diversion of surface water. Plaintiff does not seek to do this.
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There is simple summary judgment evidence indicating that the Town of Addison took direct actions
that resulted in the diversion of surface water onto Ms. Milliken’s property. Addison is hardly a
third-party.

Furthermore, to the extent that the Town of Addison challenges on no-evidence grounds
Plaintiff’s unlawful diversion of surface water claim against it, Plaintiff has already established in
this response more than a scintilla of evidence of each element of her claim. Accordingly, the Town
of Addison has not shown that, as a matter of law, it is entitled to summary judgment on Ms.
Milliken’s unlawful diversion of water claim.

Evidence Exists for Each Element of Plaintiff"s
Unconstitutional Taking of Private Property Claim.

Article I, Section 17 of the Texas Constitution forbids the State or any State agency from
taking, damaging, or destroying a person’s property for public use without payment of adequate
compensation. TEX. CONST. Art. I, § 17; Texas Workforce Commissionv. Midfirst Bank, 40 S.W.3d
690, 696 (Tex. App.-Austin 2001). To establish a violation of this portion of the State Constitution,
Ms. Milliken must prove that (1) the Town of Addison intentionally performed certain acts, (2) that
resulted in a taking of her property, (3) for public use. Texas Workforce Commission v. Midfirst
Bank, 40 S,W.3d 690, 696 (Tex. App.-Austin 2001) (citing Green Int’l, Inc. v. State, 877 8. W.2d
428,434 (Tex.App.-Austin 1994, writ dism’d)). “Article I, Section 17 is itself a waiver of sovereign
immunity from both suit and lighility.” Texas Workforce Commission v. Midfirst Bank, 40 8.W.3d
690, 697 (Tex.App.-Austin 2001) (citing Steele v. City of Houston, 603 S.W.2d 786, 791 (Tex.

1980)}.

Texas law defines “taking, damage, or destruction” as (1) actual physical appropriation or
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invasion of the property, or (2) unreasonabie mterference with the landowner’s right to use and enjoy
her property. Allen v. City of Texas City, 775 8.W.2d 863, 865 (Tex. App~Houston [I™ Dist.],
1989). Other courts for years have found “public use™ when private land was used for the diversion
of surface water, Soule v. Galveston County, 246 S.W.2d 491 {iTex.CiV.App,-GaIveston 1951, writ
ref'd, and when plaintiffs’ property was flooded as a result of a drainage project, City of Perrytonv.
Huston, 454 S.W.2d 435 {Tex.Civ.App.-Eastland 1970, writ ref*d).

The Town of Addison argues that Plaintiff has only alleged a negligence claim, and thus there
isno intentional act, and sovereign immunity attaches. This argument is flawed, as Article I, Section
17 is itself a waiver of sovereign immurty. Therefore, the Town of Addison is not immune from
this claim.

The Town of Addison intentionally issued the building permits to the Developers,
intentionally did not stop the developers from using fill dirt, and it intentionally designed the
drainage system and intentionally designed and built the drainage system, which was constructed in
accordance with the plans but was still outside the easement on Plaintiff’s property. Defendant’s
¢claim that it did not engage in an intentional act leading to a taking of Ms. Milliken’s property
without compensation ignores reality and ample summary judgment evidence. Besides the physical
location of the drainage inlets outside of the easement, Defendant Town of Addison has taken a
defacto easement across Plaintiff’s vard, where the drainage water was graded to go.

Moreover, the Town of Addison’s argument that Plaintiff cannot establish any act of
Defendant that proximately caused her damages is, likewise, controverted by the summary judgment
evidence. Had the Town of Addison not designed a new drainage system for the easement on

Plaintiff*s property, and had the Town of Addison not hired contractors to construct the drainage
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system, and had the Town of Addison assured that the drainage system remained within that
easement, Plaintiff’s property would not have been taken by installation of at least a portion of the
drainage inlets outside the confines of the easement. (Milliken Aff.Y 10, 12, 18,22-24) The Town
of Addison’s design of the system and its hiring of the confractors to build the drainage system to its
specifications proximately caused the taking of the property outside of the easement. It was
foreseeable that if the Town of Addison deviated from the confines of the easement in any manner,
Plaintiff’s property would be “taken.” Additionally, because the drainage system benefited and
continues to benefit the public, the taking was for public use. (Milliken Aff.Y 25)

Moreaover, portions of Plaintiff’s property were removed, such as trees, groundcover and
shrubbery, for the benefit of the public.

The Town of Addison argues that Plaintif{ consented to construction of the inlet. This is a
misstatement. Plaintiff consented to construction of the drainage system in the existing easement.
(Milliken Aff§ 15) Plaintiff did not consent to construction of the drainage inlet outside of the
easement. (Milliken AffY 15) Defendant’s argument that Plainiiff allowed Jim Bowman
Construction onto her property has no bearing whatsoever on whether Plaintiff consented to a taking
of her property (outside of the easement) for public use.

Defendant has produced no evidence that the drainage inlets are entirely within the confines
of the easement, despite its protestations to the contrary. There is sufficient summary judgment
evidence to show that the inlets are located outside of the easement and that other portions of Ms.
Milliken’s property were taken for public use. Defendant Town of Addison does not even atternpt to
address the defacto easement caused by the regarding of Plaintiff*s yard, and the channeling of

drainage water from the adjacent properties into that easement. At the very least, thereisa factissue
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created, and therefore summary judgment is inappropriate on this basis.

Furthermore, to the extent that the Town of Addison challenges on no-evidence grounds
Plaintiff"s unconstitutional takings claim against it, Plaintiff has already established in this response
more than a scintilla of evidence of each element of her claim. Accordingly, the Town of Addison
has not shown that, as a matter of law, it is entitled to summary judgment on Ms, Milliken’s
unconstifutional takings claim.

PRAYER

WHEREFORE, PREMISES CONSIDERED, Plaintiff Pat Milliken respectfully prays that
Town of Addison’s motion for summary judgment be denied in its entirety, and that the Court grant
Ma. Milliken such other and further relief to which she may show herself justly entitled.

Respectfully submitied,

LOOPER, REED & McGRAW

A Prifeysional Tiration /\
By: k}& X x\ \«l\.

Tromas H. KEeN

State Bar No. 11163300
ELIZABETH P. ARDANOWSKI
State Bar No. 00793275

4100 Thanksgiving Tower
1601 Elm Street

Dallas, Texas 75201
Telephone:  214.954.4135
Facsimile:  214.953.1332

ATTORNEYSFOR PLAINTIFF PAT MILLIKEN
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing instrument has been served via
facsimile transmission and certified mail, return receipt requested to the persons listed below on this
2™ day of April 2004, pursuant to the TEXAS RULES OF CIVIL PROCEDURE.

Michael J. McKleroy, Jr.

MARIS & LANIER, P.C.

1450 Meadow Park Blvd., LB 702
10440 N. Central Expressway
Dallas, Texas 75231

James W. Jennings, ITI

BELLINGER & DEWOLFE, LLP

10,000 North Central Exptessway, Suite 900
Dallas, Texas 75231

Zach Mayer

FEE, SMITH, SHARP & ViTULLO, L.LP.
One Galleria Tower

13355 Noel Road, Suite 1200

Dallas, Texas 75240

SATHR \Clisnts\Milliken, Pat\Pleadings'Response to MSI1.01.doo

VIA FACSIMILE (214) 706-0921

VIA FACSIMILE (214) 954-9541

VIA FACSIMILE (972) 934-9200

O@x &\\m

THoMas H. KEENY
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CAUSE NO. 02.4715-F
PAT MILLIKEN, IN THE DISTRICT COURT
Plaintiff,

V.
116th JUDICIAL DISTRICT

GROUP DESIGNERS AND BUILDERS,

WILLIAM LONG, PRESTON HOMES,

§
§
§
§
§
TOWN OF ADDISON, THE PRESTON g
:
INC. and JON B. COLEMAN, §

§

§

Defendants. DALLAS COUNTY, TEXAS

ORDER GRANTING AGREED MOTION FOR
CONTINUANCE AND SCHEDULING ORDER

Onthe ___ day of August, 2003, came on for hearing the Agreed Motion for Continuance
filed by Plaintiff Pat Milliken (“Plaintiff") and Defendants Town of Addison (“Addison”), The
Preston Group Designers and Builders (“Preston Group™), William Long (“Long ™}, Preston Homes,
Inc. (“Preston Homes™) and John B. Coleman (“Coleman”){collectively “Defendants”)(Plaintiff and'
Defendant collectively the “Parties™). Upon consideration of the Parties motion, the papers on file
with this court and arguments of counsel, this court is of the opinion that the Parties’ motion should
be GRANTED as follows:

IT IS ORDERED, ADJUDGED and DECREED that the trial currently scheduled in the

above-styled and -numbered cause for December 8, 2003 is hereby stricken from the trizl docket and

the trial of this matter shall be rescheduled for the {344 day of G{)«Aﬁ'. , 2004,

IT 1S FURTHER ORDERED, ADJUDGED and DECREED that the following deadlines
shall be applicable to this matter:

Deadline to amend pleadings asserting new causes of action or defenses without leave of

ORDER GRANTING AGREED MOTION FOR
CONTINUANCE AND SCHEDULING ORDER PAGE |
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court: 120 days prior (o trinl,

[eadline to amend all other pleadings without leave of court: 30 days prior to trial,
| Deadline to {ile dispositive motions: 30 days priar to trial.

Deadiine to file motions to exciude or limit expert testimony: 30 days prior to trial

Deadline to file-all other motions: 30 days prior to trisl.

Demdline to complete discovery: 30 days prior to trisl.

Deadline to complete mediation: 30 duys prior to trial,

SIGNED this day of August, 2003.

Aﬁ) TO -SIﬁTANCE AND FORM:

Thomas H. Keen
Attomey for Plaintiff

JUDGE PRESIDING

Zach T. Mayer
Attorney for Defendants
" Preston Group Designers
and Builders, Preston Homes, Inc,,
William Long and Jon B. Colemen

Tawn of Addison

607 068\ comtinuw. ord. wpd
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court: 120 days prior to trial.
Deadline to amend all other pleadings without leave of court: 30 days prior to trial.
Dezdline to file dispositive motions: 30 days prior to trial,
Deadline to file motions 10 exclude or [imit expert testimony: 30 days prior to trial.
Deadline o file 2l other motions: 30 days prior to trial.
Deadline to compiete discovery: 30 days prior to trial,
Deadline to complete mediation: 30 days prior to trial.

SIGNED this Q8- day of August, 2003. e

Robert H. Frost
JUDGE PRESIDING

AGREED AS TO SUBSTANCE AND FORM:

Thomas H. Keen
Attorney for Plaintff

Zach T. Mayer

Attorney for Defendants

Preston Group Designers

and Builders, Preston Homes, Inc,,
William Long and Jon B. Coleman

Wit W2,

Michael J. M my, Ir.
Aftomey for Defendant
Town of Addison

§07.066ontinus ord. wpd
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court: 120 days prior to trial,
Dendling to amend all other pleadings without icave of court: 30 days prior to trial.
Deadline to file dispositve motions: 30 days prior to trial.
Dcadline to file motions 1 exclude or limit expert sestimony: 30 days prior to {rial.
Deadline to file all other mofions: 30 days prior to trial,
Deadline 10 complete discovery: 30 days prior to trial.
Deadline 1o complete mediation: 30 days prior ta trisl,

SIGNEL this day of August, 2003,

JUDGE PRESIDING
AGRELD AS TO SUBSTANCE AND FORM:

Thomas H, Keen
Attomey for Plaintiff

w&p

Zach T Mayer

Attomey for Defendants

Preston Group Designers

and Builders, Preston Homes, Ine.,
William Long and Jon B. Coleman

Michael J. Moy, oy
Attorney for Defendans :; ffi

. Townof Addison i hj
| *
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CAUSENO. H2-Y1715 e D

i::? i og
ELETEN Bt ‘M:ffiz 3
PAT MILLIKEN, §  INTHEDISTRICT COURT OF
§ L
Plaintiff, § LTE
vs. § R
§
TOWN OF ADDISON, THE PRESTON GROUP  § DALLAS COUNTY, TEXAS
DESIGNERS AND BUILDERS, WILLIAM §
LONG, PRESTON HOMES, INC., JON B. §
COLEMAN, §
§ _
Defendants. § [}le _ JUDICIAL DISTRICT

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
FOR TEMPORARY RESTRAINING ORDER AND INJUNCTIVE RELIEF

Plaintiff Pat Milliken ("Milliken") files her First Original Petition complaining of
Defendants Town of Addison, The Preston Group Designers and Builders, William Long,
Preston Homes, Inc., and Jon B, Coleman ("Defendants") and states as follows:

L
DISCOVERY CONTROL PLAN

1. Pursuant to Texas Rule of Civil Procedure 190, discovery is intended to be
conducted under Discovery Control Plan Level 2.

II.
PARTIES

2. Ms. Milliken is an individual who resides in Dallas County, Texas.

PLAINTIFE'S FIRST ORIGINAL PETITION AND APPLICATION
FOR TEMPORARY RESTRAINING ORDER AND INJUNCTIVE RELIEF — Page 1 of i
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3. Defendant Town of Addison is a municipality in Texas and may be served with

process by serving the secretary, Carmen Moran, at 5350 Belt Line Road, Town of Addison,
Dallas County, Texas 75001.

4. Defendant The Preston Group Designers and Builders is a Texas corporation
whose principal place of business and home office is 2301 Ohio Drive, Plano, Texas 75093-
3927, and may be served with process by serving its registered agent for service of process,
Warren C. Lyon, at 5600 West Lovers Lane, Suite 228, Dallas, Dallas County, Texas 75205.

5. Defendant William Long is an individual who is a resident of Texas and may be
served with process at his usual place of business, 5652 Gleneagles, Plano, Collin County, Texas -
75093,

6. Defendant Preston ‘Homes, Inc. 1s a Texas corporation whose principal place of
business and home office is 4573 Bentley Drive, Plano, Texas 75093-7150, and may be served
with process by serving its registered agent for service of process, William S. Banowsky, at 200
Crescent Court, Suite 1030, Dallas, Dallas County, Texas 75201,

7. Defendant Jon B. Coleman is an individual who is a resident of Texas and may be
served with process at his usual place of business, 3801 W. Spring Creek Parkway, #1712, Plano,
Collin County, Texas 75023,

III.
JURISDICTION AND VENUE

8. This Court has jurisdiction over Defendants because they have done business in

and have sufficient contacts with Texas and are amenable to service by a Texas court. The Court

has jurisdiction over the coniroversy because Ms. Milliken's damages are within the

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
FOR TEMPORARY RESTRAINING ORDER AND INJUNCTIVE RELIEF ~ Page 2 of 11
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jurisdictional limits of the Court. Venue is proper in Dallas County, Texas because all or a
substantial part of the events or omissions giving rise to the claims occurred in Dallas County,
Texas. Additionally, the parcel of property damaged by Defendants is located in the Town of

Addison, Dallas County, Texas.

iv.
STATEMENT OF FACTS

9. Ms. Milliken's residence 15 located at 14905 Lake Forest Drive, Town of Addisen,
Dallas County, Texas. Her home is located on a 1% acre wooded parcel consisting of two lots.
Besides her residence, her property is improved with, among other things, a pool.

10.  On an adjacent parcel (previously one lot, but now subdivided into two lots)
located south of Ms. Milliken’s residence, Defendants The Preston Group Designers and
Builders, Preston Homes, Inc. and Messrs. Long and Coleman (collectively the “Developer
Defendants™) began constructing homes. In developing the adjacent property, the Developer
Defendants’ activities included, but are not limited to, removing natural vegetation, grading,
substantially elevating the parcel by hauling in dirt, installing cement decks and driveways, and
modifying the parcel’s natural water drainage.

{1.  The development of the adjacent parcel is reducing the permeability of the land
and increasing the volume and velocity of the surface water runoff.

12.  When Developer Defendants began bringing in fill dirt, in approximately August
of 2001, Plaintiff began to raise questions about the drainage, the elevation of the lots, and the

potential damage to her property. She was informed by the Town that the Developer Defendants

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
FOR TEMPORARY RESTRAINING ORDER AND INJUNCTIVE RELIEF - Page 3 of 11
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hcauld put in as much fill as they wanted, even if they elevated the lot by twenty feet, and that the
development of these lots would have no adverse drainage effects on her property.

13. Beginning on or about December 16, 2001, Ms. Milliken's home and parcel were
flooded as a result of the Developer Defendants’ development activities. Specifically, the
Developer Defendants’ alteration of the adjacent property’s terrain resulted in the collection and
diversion of the natural flow of surface water onto Ms. Milliken's property, in addition to
increasing the velocity of runoff onto Plaintiff's property. The floedwaters intruded inte her
home, damaging or destroving both improvements and personal property, her pool, and is
causing erosion.

14.  Asaresult of these floodwaters, Ms. Milliken sustained mreparable damages in an
amount in excess of the minimal jurisdictional limits of the Court.

15. Subsequent to the first flooding incident, the Town of Addison, in collaboration
with the Developer Defendants, encroached upon Ms. Milliken’s property to install a drainage
injet. Although the Town of Addison’s Director of Public Works promised to install the inlet
within the existing five foot drainage easement on Ms. Milliken’s property, the Town of
Addison, in collaboration with the Developer Defendants, installed a drainage system that
intruded upon Ms. Milliken's property beyond the easement owned by the Town of Addison.
The Town of Addison, in collaboration with the Developer Defendants, also damaged and/or
removed valuable trees, shrubbery and ground cover and altered the terrain of Ms. Milliken’s
parcel while installing the drainage inlet. The installation of the inlet has not completely

alleviated the unlawiul diversion of water onto Ms. Milliken’s property from the adjoining

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
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parcel. Indeed, rain events continue to result in the flooding of Ms. Milliken’s property causing
irreparable damages.

16.  The alterations performed by the Town and De:fe:ﬁdant Developers have now
permanently altered the drainage patterns of Plaintiff’s land, and have created pooling and
ert;siorz.

17.  The continued development and construction of homes on the adjacent property
will further reduce the permeability of the land and increase the volume and velocity of the

surface water runoff, causing additional flooding and erosion to Ms. Milliken's property.

V.

FIRST CAUSE OF ACTION:
REGLIGENCE

18.  The Developer Defendants owe a duty to Ms. Milliken to develop the adjacent
property in a manner that does not harm Ms. Milliken's property. The Developer Defendants
breached their duty. As a proximate cause of the Developer Defendants’ acts or omissions, Ms.
Milliken sustained and continues to sustain damages.

19. Additionally, Defendant Town of Addison, in collaboration with the Developer
Defendants, owed 2 duty to Ms. Milliken not to damage her property while installing the
drainage inlet within the existing easement on her property. But Defendant Town of Addison, in
collaboration with the Developer Defendants, breached this duty while utilizing its motorized
vehicles to modify the existing drainage system. As a proximate cause of the Defendants’ acts or

omissions, Ms. Milliken sustained and continues to sustain damages.

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
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SECOND CAUSE OF ACTION:
UNLAWFUL DIVERSION OF WATER

20. Collectively, the Defendants’ activities have and continue to divert the natural
flow of surface water in such a manner as to overflow onto Ms. Milliken's property causing
flooding znd erosion. The Defendants’ acts and/or omissions constitute a violation of the
common law of the State of Texas and section 11.086 of the Texas Water Code. Ms. Milliken
suffered and continues to suffer damages as a result of the Defendants’ unlawful diversion of
water.

21, Additionally, Developer Defendants were consciously indifferent to an extreme
risk of harm to Ms. Milliken arising from the diversion of surface water and are therefore liable
to Plaintiff for punitive and exemplary damages.

VIL

THIRD CAUSE OF ACTION:
TRESPASS AND DAMAGE TO REAL PROPERTY

22.  The Developer Defendants’ acts and/or omissions resulted in the flooding of Ms.
Milliken's property and the erosion of soil. Similarly, Defendant Town of Addison, in
collaboration with the Developer Defendants, entered upon Ms. Miiliken’s property and
destroyed her valuable trees, shrubbery and ground cover and altered the terrain of her parcel.
These acts and/or omissions occurred without the permission of Ms. Milliken. Collectively, the

Defendants’ acts and/or omissions caused and continue to cause damages to Ms. Milliken.

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
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FOURTH CAUSE OF ACTION:
CONSTITUTIONAL VIOLATIONS

23,  Defendant Town of Addison authorized the development of the adjacent property
by the Developer Defendants without a sufficient drainage plan. Prior to the development and
construction of homes on the adjoining parcel, Ms. Milliken's property was not subject to
flooding. However, subsequent to the development and construction of the homes, water
emerged and continues to emerge and cover Ms. Milliken's property causing extensive damage
to Ms. Milliken's home, personal property, land, and to the improvements thereon.

24. Additionally, Defendant Town of Addison, in collaboration with the Developer
Defendants, installed a drainage inlet and modified the natural drainage characteristics on Ms.
Milliken’s property outside the boundaries of an existing easement. Prior to such modifications
to Ms. Milliken’s property, Defendant Town of Addison failed to obtain Ms. Milliken’s
permission and/or pay for the portion of her parcel used to install the inlet.

25.  Defendant Town of Addison’s acts constitute a taking, damaging or destroying of
Ms. Milliken's property for or application to public use without adequate compensation having
been made, 1n violation of Section 17 of Article 1 of the Constitution of the State of Texas, as
well as the Fifth and Fourteenth Amendments of the United States Constitution.

26.  Alternatively, the Town of Ad&isen has illegally taken a portion of Ms. Milliken’s
property for private use, and Ms. Milliken has been damaged thereby.

27.  Defendant Town of Addison was afforded notice of Ms. Milliken's claim in

compliance with state law.

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
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IX.

APPLICATION FOR TEMPORARY RESTRAINING ORDER

28.  The diversion and overflow of surface water is causing irreparable damage to Ms.
Milliken by the flooding and erosion of her home and land which is unique in character, which
damage will increase with the development and construction of homes on the adjacent property.
As the development and construction of the homes occur, the permeability of the land will be
reduced and the overflow of surface water will be increased, which will result in greater flooding
and erosion to Ms. Milliken’s home and property. Ms. Milliken has no adequate remedy at law
for the damages suffered, which are ongoing and which will increase in the future.

29.  Ms. Milliken seeks a temporary restraining order against Defendants, a temporary
injunction and permanent injunction restraining and enjoining Defendants from:

(a) Diverting the natlzral flow of surface water onto the property of Ms.
Milliken in any manner including, but not limited to the alteration of the
terrain of the adjacent property by development of the property; and

(&) Changing or manipulating the grade of the property, erecting buildings or
continuing to erect buildings or other improvements on the adjacent
property.

30.  The application for temporary restraining order is supported by the Affidavits of

Pat Milliken and Gary M. Pettit, which are attached hereto as Exhibits A and B and are

incorporated herein for all purposes.

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
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WHEREFORE, PREMISES CONSIDERED Ms. Milliken prays:

6y

@

&)

)

The Court issne an ex parte temporary restraining order restraining

Defendants and all persons acting in privity or in concert with them from:

(a)

®

Diverting the natural flow of surface water onto the property of
Ms. Milliken in any manner including, but not limited to the
alteration of the terrain of the adjacent property by developing the
property; and

Changing or manipulating the grade of the property, erecting
buildings or contimung to erect buildings or other improvements

on the adjacent property.

After final hearing, render permanent injunction enjoining Defendants and

all persons acting in privity or in concert with them from:

(a)  Diverting the natural flow of surface water onto the property of
Ms. Milliken in any manner including, but not limited to the
alteration of the terrain of the adjacent property by developing the
property; and

(b)  Erecting buildings or continuing to erect buildings on the adjacent

property.

Issue a mandatory injunction requiring Defendants to restore the trees,

landscaping, and shrubbery that they removed.

Judgment for actual damages in excess of the minimal jurisdictional limits

of the Court sustained by Ms. Milliken by the acts of Defendants.

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
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(5)  Exemplary damages against all Defendants.
(6) Costs of court.

AN
) Such other and further relief to whi\?h Ms. Milliken may be justly entitled.

}éaspm liy su&ml (\\&

Thornas Kﬁtt‘m
State Bar No. 11163300
Clayton E. Bailey
State Bar No. 00796151
Tinda M. Dedman
State Bar No. 24047098

BAKER & MCKENZIE
2300 Trammell Crow Center

2001 Ross Avenue

Dallas, Texas 75201
Telephone:  (214)978-3000
Facsimile: (214) 978-3099

ATTORNEY FOR PLAINTIFF
PAT MILLIKEN

CERTIFICATE OF CONFERENCE

The undersigned certifies that on the 24" day of May, 2002, I spoke with counsel for the
Town of Addison and they have no position on the Tempporary Restraining Order since it is not
sought against the Town, and to the best of my knowiledge, the Developer Defendants are not

represented by counsel. \

Thomas H\Keen '

PLAINTIFF'S FIRST ORIGINAL PETITION AND APPLICATION
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CAUSE NO.
PAT MILLIKEN, & IN THE DISTRICT CQURT
OF
§
Plaintiff, §
§
vS. §
§
TOWN OF ADDISON, THE PRESTON GROUP § DALLAS COUNTY,
TEXAS
DESIGNERS AND BUILDERS, WILLIAM §
LONG, PRESTON HOMES, INC., JONB. §
COLEMAN, §
§
Defendants. § JUDICIAL DISTRICT

AFFIDAVIT OF PAT MILLIKEN

Before me, the undersigned auﬁi&rity, personally appeared Pat Milliken, the
Plaintiff in the above captioned case who, after being by me duly swom deposed and
said: .

1. “My name is Pat Miiliken. I am over the age of twenty-one {21), and am
otherwise competent to make this Affidavit. This Affidavit is based upon my personal
knowledge, and the facts contained herein are true and correct.

2. “] reside at 14905 Lake Forest Drive in the Town of Addison, Dallas
County, Texas. I have lived there with my family for over twenty (20) years.

3. “In the latter part of 2001, it became apparent to me that the Developer
Defendants were bringing in a large amount of fill dirt and depositing it on the two lots
adjacent to my home. [ was extremely concerned about the run-off and drainage from
those lots onto my property, because it appeared that the lots were being raised quite a bit
higher than their natural elevation. It looked to me like the lots were being raised
anywhere from 4 to 6 feet above the natural elevation along the line where the
immediately adjacent lot adjoins mine. While I raised those concerns to the Town of
Addison, T was told that nothing could be done.

4, “In December of 2001, when the construction of homes on the two parcels
was well under way, run-off from the two lots was diverted onto my property, and my
home was flooded. The flooding damaged the fumiture, carpet, electric equipment, CDs,
and a big screen television, all of which were on the first floor of my house. In addition,
my pool was flooded, and a great deal of dirt and other debris clogged the filtration
system.

- PLAINTIFF'S
EXHIBIT
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5. “Since December, my house has flooded a second time, with similer
damages. In addition to the flooding that intrudes into the house, my yard has been
eroded from the run-off, and attempts by the Town of Addison and the home developers
to remedy the situation have altered the grade and slope of my backyard, and has been
inadequate to keep my house from flooding. Run-off continues to deposit dirt and other
debris from the sidewalks, driveway, back patio, and sometimes inside my home. During
heavy rains, the runoff continues to threaten my home and my property.

6. *It is obvious to me from the grade change installed by the developers, and
by observing the rain pouring over the wall erected by the developers info my yard, that
this run-off comes directly from the two lots adjacent to my home. This kind of flooding
never occurred before the activity of the Developer Defendants as set forth in the

foregoing petition.

7. “I have read the statement of facts recited in the petition, and they are true
and correct.”

FURTHER AFFIANT SAYETH NOT.

"Pat Milliken
nd
SUBSCRIBED AND SWORN TO BEFORE ME on this A0 day of
May 2002.
§\§otary Public, in %d for the
State of Texas
STATE OF TEXAS

§
§
COUNTY OFDALLAS  §

A

Acknowledged by Pat Milliken before me, this A2 ~day of May, 2002.

(seal below)
"a'V":'k"*z W&END? JOYCE MARTIN (L

‘45’ % P
£ f‘ 1 Notary Public, Stats of Texas Notary Public, in and for the
35 NGE y Commission Expires
TR March 16, 2006 State of Texas
e — sy
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CAUSE NO.

PAT MILLIKEN, IN THE DISTRICT COURT OF

Plaintiff,

V8.

TOWN OF ADDISON, THE PRESTON GROUP DALLAS COUNTY, TEXAS
DESIGNERS AND BUILDERS, WILLIAM
LONG, PRESTON HOMES, INC., JON B.

COLEMAN,

T R0 LD S Sy S L GO GO U 3 SO

Defendants. __JUDICIAL DISTRICT

AFFIDAVIY OF GARY M. PETTIY

Before me, the undersipned authority, personally appeared Gary M. Pettit, P.E., who,
after being by me duly swom, deposed and said:

1. “My name is Gary M. Pettit. I am over the age of twenty-one (21), and T am
otherwise competent to make this Affidavit. The facts herein are based upon my personal
knowledge, and my opinion as a drainage expert, and they are true and correct to the best of my
knowledge and belief.

2. “I am a professional engineer, licensed in the State of Texas and ten other states in
the United States. I hold a bachelor of science in civil engineening from Texas Tech University, a
master of science in civil engineering (water resources option), from Texas Tech University, and
have completed numerous seminars, workshops, and short courses on hydrology, hydraulics,
sedimentology, and storm water management. I have been a practicing consulting engineer since
1978, including the past 15 vears as co-owner and president of Nationwide Water Resource
Services, Inc. in Dallas, Texas.

3. “I personally inspected the Plaintiff’s property located at 14905 Lake Forest Drive
in the Town of Addison on May 6, 2002. 1 have also viewed the adjacent parcels about which the
Plaintiff complains inn the foregoing petition. 1 have also reviewed documents purporting to be
drainage plans submitted by some of the Defendants to the Town of Addison, presumably in
conjuniction with their development of the sites adjacent to Ms. Milliken’s property. ’
| pm ! property pyle go,q( 2,

4, {While a complete drainage study of the total drainage area has not been made ’Mim
avatlable to me,,it is clear from observations of the subject property that the construction of
% Memmmw/ﬂ

L the addition of 1ll, an
immediately to the south of Ms. Milliken’s property have significantly altered the patural flow
of surface waters from the Developer Defendants’ property onto the Plaintiffs property. In my
opinion, the diversion of water violates Section 11.086 of the Texas Water Code, because the
diversion and alteration of the natural drainage characteristics of the Developer Defendants’

PLAINTIFF'S

AFFIDAVIT OF GARY M. PETTIT, P.E. EXHIBIT Pagel of2
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properties have caused, and unless corrected, will continue to cause, flooding on Ms. Milliken’s
property. In reviewing the photographs of the flooded portions of Ms. Milliken’s home, it is
clear that Defendants’ diversion of water has caused damage. If the Defendants are allowed to
continue their construction activities, the damages to Ms. Milliken are likely to continue.

5. “Although there has been a new storm water inlet placed near the western 04
boundary line of Developer Defendants’ property, just to the south of Ms. Milliken’s prope 65&5’ Vi
have serious reservations as to whether this system will control a sufficient rate and volume of UOM ’
storm water runoff to alleviate the flooding of Ms, Milliken’s property, and.it is apparent that
not all of the water diverted onto Ms, Milliken’s property has come from the area where the
storm water inlet is located. Based on my observations, it appears that a portion of the runoff
from the adjacent lot has flowed over the retaining wall, directly onto Mg Milliken’s property, at
a point quite some distance from the storm water inlet{ﬂow mocd.” S)

6. Based upon my current knowledge, observations, and review of documents that
have been made available to me, it does not appear that an adequate storm water drainage study
has been performed for the area and appropriate measures taken to ensure the protection of Ms.
Milliken’s property and residence from altered drainage associated with the Defendents’
construction activities,”
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Acknowledged by Pat Milliken before me, this day of May, 2002,
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CAUSE NO. 02-4715-F

PAT MILLIKEN, § IN THE DISTRICT COURT
§
Plaintiff, §
§ .
V. §
§ 116™ JUDI CIAL DISTRICT
TOWN OF ADDISON, THE PRESTON 8
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON HOMES, §
INC., AND JON B. COLEMAN §
§
Defendants. § DALLAS COUNTY, TEXAS
AFFIDAVIT OF PLAINTIFE PAT MILLIKEN
STATE OF TEXAS §
§
COUNTY OF DALLAS §

-

BEFORE ME, the undersigned authority, on this day persenally appeared Pat Milliken, who
is known to me, and after first being duly swom upon her oath deposed and stated as follows:
L. “My name is Pat Milliken. I am over 18 years of age and I have never been convicted of a
felony. The statements contained herein are all true and correct and are based upon my personal

knowledge as set forth herein.

2. “I am the Plaintiff in this case. I own and have lived at the home located at 14905 Lake
Forest Drive, Addison, Texas 75254 (the “House™) for over twenty {(20) years. I have lived
continuously in the House ever since my former husband and I purchased it, My home is located on
I and % acre wooded parcel consisting of two lots (the “Property”). In addition to the horne, T have a

pool located on the Property.
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R “During 2001, on a property located adjacent to and to the south of mine (which was
previously one lot, but is now subdivided into two lots), Defendants The Preston Group Designers and
Builders, Preston Homes, Inc., and Messrs. Long and Coleman (the “Developers™) began constructing
homes. Those two lots were originally one larger lot. Dratnage from the Property previously sheet
flowed naturally over my property towards the creek to the north of my house.
4. I learned that the Town of Addison initially issued the building permits to the Developers
without requiring any sort of grading map, drainage map, or engineer’s certification that the
construction of any improvements on the two lost would not have a negative impact on adjacent
properties.
3. “] saw that the Developers were bringing in fifl dirt to the properties in approximately August
2001. I was immediately concerned about drainage because the elevations of the two lots were being
raised much higher than mine, and | was afraid that the new elevations of the two lots would cause
flooding on my property.
6. “I immediately began to raise questions with both the Town of Addison and the Developers
about the existence of drainage plans, the elevation of the lots, and the potential for damage to my
property. The Town of Addison and the Developers ignored my concerns and told me that they (the
Pevelopers) could put in as much fill dirt as they wanted, even if it meant that the lots would be
raised by twenty-five feet. The Town of Addison and the Developers also assured me that the
development of the lots would not create any adverse drainage affects on my property, despite the
fact that there was no drainage plan in place at that time.
7. “As construction continued, I continued to express my concerns to the Town of Addison and
the Developers. At some point prior to December 2001, the Town of Addison issued a temporary

stop work order, in what I assume was a response to my growing concerns and the Town of
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" Addison’s knowledge that the fill dirt being brought in by the Developers might indeed cause a
problem. li is my understanding that the purpose, in part, of the stop work order was to determine if
the Developers would need to provide a grading map, storm drainage map, regular drainage map, and‘
engineer’s certification that any improvements would have no adverse impact on the adjacent
properties, including mine. Finally, the Town of Addison determined that a drainage plan was
required.

8. “On November 16, 2001, the Developers sent a letter to Michael E. Murphy, P.E., Director of
Public Works at the Town of Addison, and claimed that they would 1) “grade the property for proper
drainage,” 2) remove two sections of fence between my property and the Developers® properties, and
3) provide an engineer’s report for the retaining wall and fill within two weeks of November 16,
2001. The letter reiterated the Developers’ assume that the planned construction would not
adversely impact neighboring properties. I'was given a copy of the letter by someone with the Town
of Addison.

9. “Based on my personal observations and conversations with employees of the Town of
Addison, I learned that.the Developers did not do what they had promised in their letter, and the
Town of Addison took no further action to remedy the situation.

10.  “In December 2001, I experienced severe flooding on my property and in my home. Based
on my observations of the flow of the surface water off of the Developers’ property onto mine, it was
clear to me that the flooding of my property and home was directly related to the Developers’
changes to their properties and the Town of Addison’s having issued the building permits in the first
place without requiring a drainage plan prior to issuance of the building permits. Specifically, the
alteration of the adjacent properties’ elevation and terrain resulted in the collection and diversion of

the previous natural flow of surface water from the Developers’ properties onto my property, and it
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caused an increase in the volume and speed of the surface water runoff onto my property.

1. “On December 16, 2001, ] personally informed employees at the Town of Addison that my
property and home had experienced flooding, just as [ had feared and been trying to avoid for four
months.

12, “My home and property flooded a second time in January 2002, the patio flooded again in
April, 2003, and my home flood and again on March 4, 2004,

13.  “Had the Developers implemented a sufficient drainage plan, and had the Town of Addisoxz
required to the Developers to control the surface drainage prior to issuing the building permits to the
Developers, no flooding of my home ot property would have occurred.

14.  “During the period from February 4, 2002 to March 18, 2002, the Town of Addison, Jim
Bowrman Construction, and the Developers continuously entered my property to construct a drainage
system within the existing five (5) foot easement on the west side of my property. The Town of
Addison requested that I sign a release fully relieving the Town of Addison of any wrongdoing or
lisbility in connection with the construction of the drainage system on ry property prior to the time
that construction began. I refused to sign the release. requested that [ be shown the plans for the
work on my property, and I was told that there were no plans and that the workers knew what to do
without plans. At some point, the Town of Addison provided somewhat more detailed plans to me,
which outlined how construction of the drainage system was to be accomplished and directed how
the drainage system was to be built.

15.  “Ipermitted entrance orto my property for construction in the easement because I was told it
would alleviate the surface water and flooding problems caused by the Developers and the Town of
Addison. 1did not give anyone permission to place improvements on any of my property that was

not a part of the easement (other than some general regarding, and resodding), nor did I give
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" permission to come on my property at other times.

16.  “Idid not design the plans for the drainage system in the easement, I did not have any right to
direct the Town of Addison or Jim Bowman Construction in their construction of the drainage
system, and 1 did not have any “hands-on” invelvement in the construction or direction of
construction of the drainage system in and around the easement. The only time I asserted any control
was when I insisted that a earth dam located outside of the easement and constructed by the Town of
Addison be removed from my property.

17. “During the construction of the drainage system in the easement and on my property, I
observed the Developers occasionally send workers and/or motorized machinery to my property to
aid in construction of the drainage system in the easement and on my property. From my
observations, Town of Addison employees, Jim Bowman Construction employees and employees of
the Developers took part in construction of the drainage system on my property.

18. “During the Town of Addison’s, Jim Bowman Construction’s, and the Developers’ work on
my property, my property was damaged, both inside and outside the confines of the easement. The
drainage system itself intruded on the property beyond the confines of the easement, and the Town of
Addison, Jim Bowman Construction, and the Developers damaged trees and removed several
valuable trees, shrubbery, and ground cover from my property. They also altered the terrain of my
property. The easement “improvements” did not alleviate the problems with surface water runoff
and flooding created by the Town of Addison and the Developers, and my property has since again
flooded due to the Developers’ and the Town of Addison’s diversion of the surface water at least two
more times, since the attempt to alienate the problem was made.

19. “l am seeking damages for numerous things, some of which include damage to my property

and home as a result of the Town of Addison’s having using a motorized vehicle to install and/or
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" modify the existing drainage system on my property.

20,  “I have read the affidavits submitted by the Town of Addison in its Motion for Summary
Judgment, and I dispute some of the statements made in those affidavits., For instance, [ personally
observed Town of Addison employees involved in the construction of the improvement on my
property, and I personally observed that the use of motor-driven vehicles caused damage to my
property, such as the removal and damaging of trees, shrubbery and groundcover (both inside and
outside the easement) from my property.

21.  “It was my personal observation that the Town of Addison was controlling the progress and
details of the work on my property. I observed the Town of Addison directing its employees, and
Jim Bowman Contractors’ employees in the work being done on my property while they were
constructing the drainage system and inlets both inside and outside of the easement. 23. *Fomnmy
observations, the Town of Addison did not merely hire a coniractor to construct the drainage system
and leave Jim Bowman Construction alone to build it. It was my observation that the Town of
Addison was actively involved in a fairly continuous manner in constructing the drainage system.

22, “The Town of Addison in collaboration with the Developer Defendants installed a drainage
system on my property that permanently intruded upon my own property beyond the easement, The
Town of Addison damaged and removed valuable trees, shrubbery and ground cover and altered the
terrain of my property while installing the drainage system and inlets. The installation of the inlets
has not compietely alleviated the diversion of surface water onto my property from the adjoining
properties. In fact, heavy rain continues to result in the flooding of my property and home causing
irreparable damages. The alterations performed by the Town of Addison and the Developers have
permanently altered the drainage patterns of my property and have created pooling and erosion on my

property that did not exist prior to August 2001,
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T 23, “The entirety of one drainage inlet and part of a second drainage inlet is located outside of
the five-foot easement on my property, both of which occurred without my permission.

24. “Moreover, the Town of Addison is responsible for the design and construction of the
drainage system onmy property, and they hired a contractor to assist in building the drainage system
on my property. The alterations to the existing drainage system resulted in a change of the terrain of
my property, a change which [ have personaily observed and for which I did not give permission.
The change of the terrain of my property in turn diverted the natural flow of the surface water on my
own property and surrounding properties into portions of my yard where it previously had not been.
The change resulted in a definite channel from the south and southwest corner of my property
directly towards my house. [ am suing the Town of Addison not only because of the flooding of my
house, but because they took a portion of my property by permanently directing drainage.

25, “The drainage system is part of a system that includes the drainage of surface waters from
other properties in the area, which benefits the public and is used by the public.

26. “] consented to construction of the drainage system in the existing easement. 1 did not
consent to construction of any portion of the drainage system or a drainage inlet outside of the

easement.”

FURTHER AFFIANT SAITH NAUGHT. ;i::)

Tat A

PAT MILLIKEN




SUBSCRIBED AND SWORN TO BEFORE ME on April g__lm , 2004, to certify which
witness my hand and seal of office.

%, VICKI LIPPE LANE

% NOTARY PUBLIC
} STATE OF TEXAS
5 14y Comm. Expires 10-18-2008

te of fexas

SATHK Hents\Milliken, Pat\Pleadings\Afidavit of Pat Mitliken. dec
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CAUSE NO. 02:4713-F

PAT MILLIKEN, § IN THE DISTRICT COURT
§ S
Plaintff 8
§
v, §
g L1167 JUDI CLAL DISTRICT
TOWN OF ADDISON, THE PRESTON 8
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON HOMES, §
INC., AND JON B, COLEMAN §
§
Defepdants. § DALLAS COUNTY, TEXAS
AEEIRAVIT OF JIM BOWMAN
BTATE OF TEXAS §
§
COUNTY OF Q-L&/N § -

BEFORE ME, the undersigned authority, on this day personally appesred Jim Bowmen, who
is known o me, and after first baing duly sworn upon her oath deposed and stated as follows;
1, “My nsre is Jirn Bowman, Iam over 18 years of age and I have never been convicted of a
felony. The statements contained hersin are all true snd correct and ars based upon my pereonal
knowledge as set forth herein.
2, *lamthe owner and General Manager of Jim Bowman Construction. T have been the owner
of this business for twenty (20) yoars. 1have & degroe in civil enginsering from the Unlvamsity of
Texas at Arlingion, which I reogived in 1972,
3, “During February snd March 2002, the Towh of Addison bired Jitm Bowmean Conatruction to

ATEIDAYIRGE SLAINTIYE FATMILLAGERN ~ a1
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r

Muﬁt inaprovements o a deainage system in an easemnent ata residence inf}za'i‘om of Addizson,
That reaidense was located at 14905 Lake Forest Drive, Addison, Texes 75254. Tt was my
understanding that the residence and property were owned by Pat Milliken,

4. “From conversations at tha begluning of the project that  had with employees of ths Town of
Addison, it was clsar to me that the situation was politioally chevged among the Town of Addison,
the persons developing the property adjacent to and to the south of Ms, Milliken's property, and Ms.
Milltken. Therefors, [ detarmined thet I would be very careful to insure that ] and Jim Bowman
Construction followed the instruations of the Town of Addison to the Jettor and {et the Town of
Addison direct Jim Bowman Coustruction’s work on the projest on Ms. Milliken's property.

5. “During the course of the projeat on Ma, Milllken's property, Jim Bowman Coustriction used
plans designed by the Town of Addison to construction tho drainage system and inlets. Jim Bowmean
Construstion did not design the plans used in the project, While the work was ongolng, the Town of
Addison, op, an slmost daily basis, inspecied snd approved the work done by Jim Bowman
Construction and gave me and my smployees direction on the manner in which ‘o accomplish of the
work, Asmy employer on this project, the Town of Addison was more involved n the day 1o day
accompiishment the project on Ma. Miiliken's property than nm%xal for my projocts, probebly
because of the polltical impiicatons.

6. I allowed the Town of Addison to exert control over the progress of Jim Bowman
Construciion’s work on the project becauss of the political nature of the sltuation, I herefore
datermined that Jim Bowman Construstion would. allow the Town of Addison to essentiatly control
in almost every respact the detalls of how tho project was gecomplished. I mede that deolsion
because | wantad to insurs that thers were 1o problers caussd by or resulting from Jim Bowman
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Construstion’s work on the project. I did not went the sltustion to be exacerbated, and | was
coneerned that Jim Bowman Construction might become the target of » lawsuit if anything was done
that was not sictly in the plans, or if apything went wrong.

7. “Not only was Jim Bowrman Construction given the plans for (e projsct on Ms, Milliken’s
property by the Town of Addison, the Town of Addison dizected Jita Bowman Construstion i the
details of the eccomplishinent of the project. The Town of Addizon mpintainsd control over how
Jim Bowman Construction consiructed the dminage gystem aud draluage inlets on Ms, Milliken's
propeaty.

8. “Itis my opinion, based upon my observations on the property and many years of exparience
as & civil enginzer and as » pepon involved in the construotion businsss for twenty yoers, that the
Tawn of Addison was atterpting to remedy & surfacs water drainage problera crested by the persons
developing the property to the south of Ms. Milliken’s property, and thet the Town of Addivon was
trying to sppesse Ms, Milliken and alleviate the problems cause by surface water diverslon and
runoff after the property levels to the south of Ms. Millilken's were substantially slevated by the
persons developing those proporties,”

FURTHER AFFIANT SAITTH NAUGHT,

JIM BOWMAN
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BUBSCRIBED AND 8WORN TQ BEFORE ME au Aprdl 2, 2004, to osrtify which

witness my hand and seal of offlcs,

{8544l

A VICK LYNN ROLT
% Norary Public, State of Taxes
My Corrirission Expiray
June 03, 2006
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Maris & Lanier

A Professional Corporation
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PAGE 2

1450 Meadow Park Bldg., LB 702 10440 N. Central Expressway

awalket@marlslanier.com

Dadiay, Texas 75231

214-106-0922

214-706-0921 (FAX)

March 10, 2004 @%@
VIA FACSIMILE ONLY I
{Bynn Chandle{ . = / i
evelopment Services Depariment Post-it* Fzy(ﬁlc;te 7671 J Ipaﬂs;r;/" oz
Town of Addison To 7 -~ FamA,
PO Bﬂx 90!6 6019851. /%;2] GW L
Addison, Texas 75001 o— { / Fhane #
Mike Murphy rex# - il
Public Works Department
Town of Addison
P.O. Box 9010
Addison, Texas 75001
Re:  Pat Milliken v. City of Addison

TML Claim No. 0200085821
File No. 607-066

Pear Gentlemen:

Altached hereto are drafls of your afTidavits. Please review them for accuracy and if you
have no changes, please sign them before a notary and [ax back to me by Friday, March 12,2004,
We will need to file our Motion for Summary Judgment by next Monday. Ifthere are changes that
need to he made, please call me at my dicect dial, 214-706-0922,

Thank you for your time and affention to this matter, Should you have any questions,

comments or concerns, please do not hesitate to cail.

Enclasure

Sincerely,

& /
mﬁ; atker
Lepal

sigtant to Hobert F. Maris
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CAUSE NO. 02-4715-F
PATMILLIKEN, IN THE DISTRIC1 COURT
Plaintiff,

v,
116th JUDICIAL DISTRICT

GROUP DESIGNERS AND BUILDERS,

WILLIAM LONG, PRESTON HOMES,

§
§
§
§
§
TOWN OF ADDISON, THE PRESTON §
§
$
INC. and JON B. COLEMAN, §

§

§

Defendants. DALLAS COUNTY, TEXAS

AFFIDAVIT OF MICHAEL E. MURPHY. P.E,

STATE OF TEXAS §
COUNTY OF DALLAS §

BEFORE ME, the undersigned Notary Public, personally appeared the person known to me
to Michael E. Murphy, P.E. whe, upon being duly swem, upon his oath deposed and stated the
followiﬁé;

1. "My name is Michael E. Murphy, P.E. [ am more than eiphteen (18) years of age,
have never been convicted of a crime involving moral turpitude and om otherwise compctent o
provide an affidavit. The facts contained within this aftfidavit are within my personal knowledge and
are true and ¢orrect.

2. “T am employed as a professional engineer licensed by the State of Texas. I have been
50 licensed by the State of Texas since 1987, Iam currently employed as the Director of Public
Works for the Defendant Town of Addison (“Delendant”™). Prior to being émb!oyed as the Direct

of Public Warks, | was employed by Defendant as the Assistant Director of Public Works and as the
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City Engineer. As the Assistant Director of Public Works and City Engineer, ] was in charge of
overseeing the engineering department with respect to their consiruction projects, capital projects,
sewer and waste management projects, [have been employed as the Director of Public Works since
2000. My duties as the Director of Public Works include carrying on the duties of the City Engineer
and to oversee the Water & Sanitury Sewer, Streets, Traffic Control, Solid Waste, Storm Water and
Animal Control Departmenis.

3. “Iam familiar with the property owned by PlaintifY Pat Milliken (“Plaintiff*) located
al 14905 Lake Forest Drive, Addisen, Texas (the “Property™). 1becamne aware of complaints made
by Plaintiff regarding fill dirt being brought in by the developers of the propertics located at 14885
and 14901 Lake Forest Drive, Addison, Texas, which are immediately to the south of the Property.
When the initial building permits were issued to The Preston Group Designers and Builders (“The
Preston Group”) for the property located at 14901 Lake Forest Drive, Addison, Texas and by Preston
Homes, Inc. (“Preston Homes”) for the property located at 14888 Lake Forest Drive, Addisen,
Texas, it was determined that no additional drainage plans were necessary, The Preston Group and
Preston Homes, together with their representatives Defendants William Long (“Long”) and Jon
Colemun (“Coleman”), respectively, are collectively referred to herein as the “Developer
Defendants.” Howevcer, [ was not made aware at that time that the Developer Defendants inlended
to bring in the fill dirt. After observing the site after the fill dirt was brought in, I was concerned that
the existing drainage plans for the construction of the adjacent properties would not he sufficient.
Therefare, 1 requested additional drainage plans be submitted by the Developer Defendants,
including a grading map and enginzer’s certification that any improvements will not have any

negative impact upon adjacent propertics before the Developer Defendants could continug making

FFIDAVIT OF MICHAFL HY P.E, PAGE 2



SENT BY: ;

214 706 0921 ; MAR-{10-04 3:36PM; PAGE 5

improvements.

4. Additional drainage plans were submitted in October, 2001. True, correct and
complete copies of the drainage plans are attached hereto as Exhibit “B-1,” and made a part hersin
by reference. Before approving the additional drainage plans, I notified the Developer Defendants
that Defendant would require that the Developer Defendants grade their property to direct water to
the existing easement on the western boundary of the Property. Defendant fusther required the
Developer Defendants to obtain engineer reponts approving plans for the retaining wall between the
Developer Defendants’ properties and the Property and eny grading toward that wall. In addition
1o verbally informing the Developer Defendants of Defendant’s requirements, [ passed along my
recommendations to Lynn Chandler, the Building Official for Defendant. Lynn Chandler confirmed
Defendant’s requirements in two (2) lefters to the Developer Defendants dated October 23, 2001 and
November 8, 2001. True, correct and complete copies of the October 23, 2001 and November 8§,
2001 letters are atiached to the Affidavit of Lynn Chandler as Exhibits “A-6," and “A-7,"
respeclively, and made a part herein by reference. In my opinion, based upon my observations of
the Developer Defendants’ properties and the Property, my experience, education and training, had
the drainuge work required by Defeadant been performed, no flooding of the Plaintff’s Property
would have oceurred.

5. On November 16, 2001, I received a letter from Long confirming that the Developer
Defendants agreed to re-grade the Properly “for proper dininage,” remove two sections of the fence
between the property immediately adjacent to the Property and the Property and provide engineer
reports for the retaining wall and fill, all within twe (2) weeks. The letter confirmed (hat the plannced

construction will nol have any negative impact on neighboring properties. A wue, correct and
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complete copy of the November 16, 2001 letier is attached hereto as Exhibit “B-2,” and made a pait
herein by reference,

6. On or about December 17, 2001, | leamned that the PlaintifF's Property had
experienced flooding. I later determined that the Developer Defendants had not performed the
drainage work which had been required by Defendant and promised by Developer Defendants prior
to the flooding.

7. On or about February 1, 2002, [conferred with Plaintiff about constructing a drainage
system within the five (5} foot eascment owned by Defendant on the western boundary of the
Property. A true, cortect and compiete copy of aleticr dated February 1, 2002 to Plaintiff desoribing
the construction of the drainage system is attached hereto as Exhibit “B-3,” and made a part herein
by refersnce. Plaintiffand Plaintif['s attorney, Tom Keen, verbally informed me that they consented
to the construction of the drainage system within the five (5) foot eascment owned by Defendant on
the western boundury of the Property. work being performed. The wark was to be performed by Jim
Bowman Construction. During the construction, | further informed Plaintiff that the construction
would re require the removal of two (2) trees located outsidc of the five (3) foot easement and
offered to replace these trees with three (3) higher quality trecs at Defendant’s expense. A frue,
correet and complete copy of a letter dated February 19, 2002 to Plaintifl informing her of the
removal of the trees is attached hereto as Exhibit “B-4,” and made a part herein by reference. Apain,
Plaintiff verbally consented to the removal of the trees.

8. By March 18, 2002, all drainage work had been completed by Jim Bowman
Construction. | have reviewed the drainage system constructed by Jim Bowman Construction. The

drainage system is entirely within the five (5) foot earement owned by Defendant along the western
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and southern boundaries of the Property.

9. I am a custodian of records for Defendant. Exhibits “B-1" through “B-4" are records

that are kept by Defendant in the regular course of business, and it was in the rogular course of
business of Defendant for an employec or representative of Defendant with knowledge of the act,
event, or condilion, recorded to make the record or {0 tansmit information thereof to be inciuded

in such record; and the record was made at ot near the time or reasonably soon thereafter. Exhibits

"B-1" through “B-4" are exact duplicates of the originals.”

L L

MICHAEL E. MURPHY, P.E.

FURTHER AIFIANT SAYETH NOT.

SIGNED AND SUBSCRIBED TO BEFORE ME, the undersigned Notary Public, on the
day of March, 2004.
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Maris & Lanier

A Professional Corparation
1430 Mendow Park Bldg., LB 702 10440 N, Central Expressway Dallas, Texas 75231

TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE TMMEDIATELY

Date! Mareh 10, 2004
To: Mike Murphy Via Telecopier Number: {9721450-2837
To: Lynn Chandler Via Telecopicr Number: {972)450-2837
From: Amy L. Walker, Legal Agsistant

Direct Phone Number + (214) 706-0922

Direct Telecopier Number - (214} 706-0921

Pages: Cover + ! f

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Autna av; 214-706-0932

Re; i 07-066; illiken v. Town of Addison

Message:  See attachcd Affidavits to be executed by this Friday. Thanks.

___ Original will follow by mail ~_x__ Original will NOT follow by mail

The information contained in this facyimile nicssage Is attoroey privileged and confidentisl informatios intended
only for the use of the individus! or entily named above, If the reader of this message is not the intended
ratiptent, you pre hereby notified that any sanauihorized dissemination, disiributlon or <epying of this
comununication is strictly prohibited. I vou hwve received this communitation in crror, please ivmedlately notify
us by telephone a( the numbers listed. Thaok you.



Maris & Lanier

A Professional Corporation

1450 Meadow Park Bidp., LB 702 10440 N. Central Expressway Dallas, Texus 75211

TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date:  January 20, 2004

To:  Mike Murphy Via Telecopier Number: 972-450-2837
From: Amy L. Walker, Legal Asgistant
Dirgct Phone Number 0 (214) 706-0922

Direct Telecopier Number  : (214} 706-0921
Pages: Cover +
IF YOU DO NOT RECEIVE ALL PAGES, PILEASE CALL Autna at: [-214-706-0932

Re:  Pat Milliken v. Town of Addison
File No. 607-066

Message:  Attached plesse find a copy of the Defendant’s Notice of Intention to Take Oral
Deposition of Plaintiff, Pat Milliken. The location and time ate stated on the
depositionnotice. If youneed any other information, please do not hesitate to contact
me at my direct line, 2 14-706-0922. Thanks.

__ Original will follow by mail ~_x__ Original will NOT follow by mail

The tnformation contained in this feealmile meassge i attorney privileged and confidentiat infurmetion intcaded onty for the use of the
individual or eatity pamcd sbove. 3 the reader of this mestage bs not the Infemicd e£tipient, you are bereby nptified that any vnauthorizgd
dissemiantion, disiributien or copying of this comraunioatfonts sirictly prohibited, 1 you beve received thircommunicstion lneeror, plesae
immedintely notify ua by telephoat at the numbars listed, Thank you.
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ZURO2IS
CAUSE NO. 02-4715
PAT MILLIKEN §  INTHE DISTRICT COURT
§
\'4 §  DALLAS COUNTY, TEXAS
§
TOWN OF ADDISION, THE PRESTON §
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON HOMES, §
INC., JON B, COLEMAN § 116™ JUDICIAL DISTRICT
DEFENDANT'S NOTICE OF INTENTION
TO TAKE ORAL DEPOSITION
OF PLAINTIFF PAT MILLIKEN

TCO.  Pat Milliken, PLAINTIFF, by and through her attorney of record, Thomas H. Keen,

Looper, Reed & McGraw, 4100 Thanksgiving Tower, 1601 Elm Street, Dallas, Texas

75201,

PLEASE TAKE NOTICE that at 10:00 a.m. on Wednesday, January 21, 2004, and

continuing thercafter from day to day until complete, ZACH T. MAYER, attomey for

Defendants will take the oral deposition of Pat Milliken pursuant to the Texas Rules of Civil

Procedure, at the affices of Defense counsel, Zach T, Mayer, located at 13355 Noel Road, Suite

1200, Onc Gallenia Tower, Dallas, Texas, 75240, The deposifion will be taker hefore a certified

court reporter from Steve Gentry and Associates, Inc. and a video person.

Said deposition, when so taken and returned according to law, will be used in evidence

upon the trial of suid cause, and you are invitsd to attend and cross-examine the witness as you

may 5e€ proper.

DEFENDANTS NOTICE OF INTENTION T( TAXE ORAL DEPOSITION OF PLAINTIFF PAT MILLIKEN
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Respectfully submitied,

FEFR, SMITH, SHARY & VITULLO, L.L.P.

ar No. 24013118

One Gallena Tower

13355 Noel Road, Suite 1200
Dallas, Texas 75240

(972) $34.9100

(972) 934-9200 [Fax]

ATTORNEYS FOR DEFENDANT
WILLIAM  LONG, PRESTON
HOMES, INC, THE PRESTON
GROUP DESIGNERS AND
BUILDERS, AND JON B. COLEMAN

CERTIFICATE OF SERVICE

This is to vertify that a trae and correct copy of the forezoing instrumest has been served
upon all coumsel of record as indicated below, on tlus the T day of January, 2004,

Via Fax Ounly:

Thomas H. Keen

f.ooper, Reed & MoGraw
4100 Thanksgiving Tower
1601 Eim Street

Dallas, Texas 75201

Via Fax Only:

Michael J. McKelroy, Ir.

Mars & Lanier, P.C.

1450 Meadow Park Blvd,, 1B 702
10440 N. Centrai Expressway
Dallas, TX 75231 ’

ZACH T. MAYERZ

DEPENDANTS' NOFICE OF INTENTION TO TAKE ORAL RRPOSITION OF PLAINTIFF MAT MILLIKEN
Pagel
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