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" Maris & Lanier

A Professional Corporafion
1450 Meadow Park Bldg., LB 702 Telephone: (214) y06-0920
10440 N. Central Expressway Telefax: (214) 706-0y21
Dallas, Texas 75231 Direct: (214) 706-0025
January 3, 2005

Addi$on, Texas 75254-7617

Re:  Pat Milliken v. Town of Addison, et al
Cause No. 02-4715-F in the 116th District Court, Dallas County

File No. 607-066

Dear Ms. Milliken:

Please be advised that a hearing has been scheduled for February 16, 2005
beginning at 8:30 a.m. on Town of Ad dison’s Motion to Reconsider Motion for
Summary Judgment and Second Supplemental Motion for Summary Judgment.

Should you have any questions, comments, or concerns, please do not hesitate to

call.
Sincerely,
L. ker
Legal tant to Robert F. Maris
MARIS R, P.C.

ce:  Court Clerk, 116" Judicial District Court
600 Commerce Street, Suite 693
Dallas, Texas 75202



Zach T. Mayer

Fee, Smith, Sharp & Vitullo, L.L.P.
One Galleria Tower

13355 Noel Road, Ste. 1200
Dallas, Texas 75240

J. Robert Miller, Jr.
MILLER & BROWN, L.L.P.
400 South Ervay Street
Dallas, Texas 75201-551%



bee:  Rickey Garen
Texas Municipal League
Intergovernmental Risk Pool
P.O. Box 140194
Austin, Texas 78754

Ken Dippel

Cowles & Thompson

901 Main Street, Suite 4000
Dallas, TX 75202

Michael E. Murphy, P.E.
Lynn Chandler
- Town of Addison
\/ 16801 Westgrove Drive
Addison, Texas 75001-9010



CAUSE NO. 02-4715-F
PAT MILLIKEN, IN THE DISTRICT COURT
Plaintiff, '

V.
116th JUDICIAL DISTRICT

GROUP DESIGNERS AND BUILDERS,

WILLIAM LONG, PRESTON HOMES,

§
8
§
§
§
§
TOWN OF ADDISON, THE PRESTON §
&
§
INC. and JON B. COLEMAN, §

§

§

Defendants. DALLAS COUNTY, TEXAS

ORDER ON TOWN OF ADDISON’S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND

Onthe___  dayof January, 2005, came on for hearing the Motion to Reconsider
Motion for Summary Judgment and Second Supplemental Motion for Summary Judgment
filed by Defendant Town of Addison (“Addison™). Upon consideration of Addison’sMotion,
any timely filed responses and/or evidence, any objections to any timely filed responses
and/or evidence and the arguments of counsel, this court is of the opinion that Addison’s
Motion should be GRANTED as follows:

I'T IS HEREBY ORDERED, ADJUDGED and DECREED that Plaintiff Pat Milliken
(“Plaintiff”) claims against Addison fornegligence and inverse condemnation are dismissed
with prejudice, except to the extent that Plaintiff contends that Addison consiructed the
drainage system outside of the easement and on her property.

IT IS FURTHER ORDERED, ADJUDGED and DECREED that, to the extent that

Milliken contends that Addison constructed the drainage system outside of the easement

ORDER ON TOWN OF ADDISON’S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND
SUPPLEMENTAL MOTION FOR SUMMARY JUDGMENT PAGE2




and on her property, that the amount of property taken amounts to no more than twenty-
five (25) square feet and the value of said property is no more than $19.00 per square foot
and that, upon Addison’s confession of judgment in the amount of $475.00 on Plaintiff’s
claims for negligence and inverse condemnation, Plaintiff is awarded judgment against
Addison in the amount of $475.00.

ITIS FURTHER ORDERED, ADJUDGED and DECREED that Plémﬁff s claim for
declaratory relief under the Texas Uniform Declaratory Judgment Act, including Plaintiff’s
claim for attorneys’ fees, is hereby dismissed with prejudice.

This order is intended to dispose of all claims asserted by Plaintiff against Addison.

SIGNED on the day of January, 200s5.

JUDGE PRESIDING

6077.066\mgi-Tecon.ord.wpd
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Maris & Lanier

A Professional Corporaion
1450 Meadow Park Bldg., LB 702 Teiepheﬁe: {214) 706-0020
10440 N. Central Expressway Telefax: {214) 706-0921
Dallas, Texas 75231 Direct: {214) 706-0022

December 21, 2004

Court Clerk, 116" Judicial District Court
mmerce Street, Suite 693
, Texas 75202

Re:  Pat Milliken v. Town of Addison, et al
Cause No. 02-4715-F
File No. 607-066
Dear Court Clerk:
Enclosed please find the original and one (1) copy of the following:

1. Town of Addison’s Motion to Reconsider Motion for Summary Judgment and
Second Supplemental Motion for Summary Judgment; and

2. Order on Town of Addison’s Motion to Reconsider Motion for Summary Judgment
and Second Supplemental Motion for Summary Judgment, '

Please file the original and return a file-marked stamped copy of the enclosed back
to me in the self-addressed stamped envelope provided herein.

Should you have any questions, please do not hesitate to contact me. Thanking you
in advance for your time and attention,
Sincerely,

MARIS & LANIER, P.C.

M_/

Amy ¥ Walker A
Le istant to Robert F. Maris

Enclosure



COURT CLERK
December 21, 2004
PAGE 2

ol

Pat Milliken

14905 Lake Forest Drive

Addison, Texas 75254-7617

VIA CERTIFIED MALTL. 7003 1680 00064 2873 3798
{w/encl.)

Zach T. Mayer

FEE SMITH SHARP & VITULLO, LLL.P,
One Galleria Tower

13355 Noel Road, Ste. 1200

Dallas, Texas 75240
V1A REGULAR MAIL

(w/encl.)

J. Robert Miller, Jr.
MILLER & BROWN, L.L.P.
400 South Ervay Street

Dallas, Texas 75201-5513
VIA REGULAR MAITI.

(w/encl.)



COURT CLERK
December 21, 2004
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bee:  Rickey Garen
Texas Municipal League
Intergovernmental Risk Pool

P.0. Box 140194
Austin, Texas 78754
(w/encl.)

Ken Dippel
Cowles & Thompson
901 Main Street, Suite 4000
Dallas, TX 75202
{(w/encl.)

Michael E. Murphy, P.E. /

Lynn Chandler

Town of Addison

16801 Westgrove Drive

Addizson, Texas 75001-9010
(w/encl.)



CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

V.
116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

TN 0N L WO GO GO L L LY LN GO O

Defendants. DALLAS COUNTY, TEXAS

TOWN OF ADDISON’S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND

SUPPLEMENTAL MOTION FOR SUMMARY JUDGMENT
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Defendant Town of Addison (“Addison™) and, pursuant to Rule
166ale) and (i) of the Texas Rules of Civil Procedure, files this motion to reconsider the
motion for summaryjudgment, and supplement thereto, filed against the affirmative claims
asserted by Plaintiff Pat Milliken (“Plaintiff”) and to grant further relief as to Plaintiff’s
claim for declaratory judgment. In support thereof, the Parties respectfully show this
Honorable Court the following:

L
Summary of ment

1, Addison filed a Motion for Summary Judgment, and supplement thereto, on

March 16, 2004; pursuant to Rule 166a(c) and 166a(i) of the Texas Rules of Civil Procedure.

Addison’s Motion for Summary Judgment attacked Plaintiffs claims for negligence,

TOWN OF ADDISON’S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND
SUPPLEMENTAL MOTION FOR SUMMARY JUDGMENT PAGE 1



trespass, violation of §11.086 of the Texas Water Code and inverse condemnation. On or
about July 20, 2004, this court entered an order granting Addison’s Motion for Summary
Judgment as to Plaintiff’s claim for negligence, except to the extent that Plaintiff contends
that Addison constructed the drainage system outside of the five (5) foot easement, as to
Plaintiff's entire claim for trespass and as to Plaintiff’s entire claim for violation of §11.086
of the Texas Property Code. This court denied Addison’s Motion for Summary Judgment
as to Plaintiff’s claim for inverse condemnation. In addition, Plaintiff has added a claim
under the Uniform Declaratory Judgment Act to declare the parties’ rights in the easement.

2, In light of the recent Supreme Court of Texas decisions in City of Dallas v.
Jennings, 142 S.W.3d 310 (Tex.2004) and Tarrant Regional Water Districtv. Gragg, 2004
WL 1439646, 47 Tex.Sup.Ct.J. 707 (Tex. June 25, 2004), Addison respectfully requests that
this court reconsider its ruling on Addison’s Motion for Summary Judgment as to Plaintiff’s
claim for inverse condemnation and to dismiss all of that claim or, in the alternative, limit
it to the extent that Plaintiff contends that Addison constructed the drainage system outside
of the five (5} foot easement.

3. Addison further seeks summary judgment on two (2) additional matters: i}
as the only evidence before this court presented by Plaintiff is that drainage system
encroaches upon twenty-five (25) square feet of Plaintiff's property, and that that property
is worth $19.00 a square foot, Plaintiff’s negligence claim and inverse condemnation claim
should be limited to a recovery of $475.00; and it) Plaintiff’s claim for declaratory relief,
and attorneys’ fees arising therefrom, must be dismissed for the reason that the declaratory

relief sought by Plaintiff was already in controversy in this case,

TOWN OF ADDISON’S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND
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IL

Summary Judgment Evidence

3. Addison relies upon the following summary judgment evidence filed in
support of Town of Addison’s Motion for Summary Judgment filed on or about March 15,
2004.

I1I.
Relevant Facts

4. Plaintiffhas sued Addison for inverse condemnation. In support of her claim

for inverse condemnation, Plaintiff’s First Amended Petition filed on or about July 26, 2004

asserts that:

“Addison authorized the development of the adjacent property
by [Defendants Town of Addison, the Preston Group Designers
and Builders, William Long, Preston Homes, Inc. and Jon B.
Coleman] the Developer Defendants without a sufficient
drainage plan. Prior to the development and construction of
homes on the adjoining parcel, Ms. Milliken’s property was not
subject to flooding. However, subsequent to the development
and construction of the homes, water emerged and continues
to emerge and cover Ms. Milliken’s property causing extensive
damage to Ms. Milliken’s home, personal property, land and to
the improvements thereon. Additionally, Defendant Town of
Addison, in collaboration with the Developer Defendants,
installed a drainage inlet and modified the natural drainage
characteristics on Ms. Milliken’s property outside the
boundaries of an existing easement. Prior to such
modifications to Ms. Milliken’s property, Defendant Town of
Addison failed to obtain Ms. Milliken’s permission and/or pay
for the portion of her parcel used to install the inlet.”

! See Plaintiff's First Amended Petition, at paragraphs 25-26, filed on or about July 26, 2004 and made a part herein by
reference.

TOWN OF ADDISON’S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND
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5. In response to an Interrogatory, Plaintiff clarified the portions of land and
property “taken” from Plaintiff as such: 1) permanent taking of approximately 25 square feet
where the drainage inlet extends beyond the existing drainage easement; ii) a temporary
taking of approximately 5,500 square feet of the south side of Plaintiff’s property through
“regrading, flooding and berming”; iii) a permanent, de facto drainage easement allegedly
running from the southwest corner of Plaintiff’s property diagonally across her yard into
her home created by the installation of the drainage easement; and iv) permanent taking
of her home as a result of flooding.* Plaintiff further contends that the land is valued at
$19.00 per square foot.?

6. In support of Addison’s Motion for Summary Judgment, Addison provided
evidence that it did not engage in any intentional act proximately causing the taking of
Plaintiff’s property and that Plaintiff could provide no evidence otherwise.* In response,
Plaintiff states that:

“The Town of Addison intentionally issued the building permits
to the Developers, intentionally did not stop the developers
from using fill dirt, and it intentionally designed the drainage
system and intentionally designed and built the drainage
system, which was constructed in accordance with the plans
but was still outside the easement on Plaintiff's
property...Besides the physical location of the drainage inlets
outside of the easement, Defendant Town of Addison hastaken

a de facto easement across Plaintiff’s yard, where the drainage
water was graded o go.”

2 See Affidavit of Robert ¥. Maris, at parageaph 3, attached hereato a3 Fxhibit “D,” and made a part herein by reference;
see Plaintiff Pat Milliken's Supplernental Answers to Town of Addison’s Interrogatories 2 and 40, at Flaintiff's Supplemental
Response to Interrogatory No. 2, attached hereto as Exhibit “D-1,” and made a part herein by reference.

3 See Exhibit “B-1,” at Response to Interrogatory No. 2.

* See Addison’s Motion for Summary Judgment, at paragraphs 31-33 and 37, and made a part herein by reference.

TOWN OF ADDISON’S MOTION TO RECONSIDER
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Iv.
Arguments & Authorities
A, Inverse Condemnation.

7. Addison contends that the evidence presented by Plaintiff at the prior
summary judgment evidence is insufficient evidence of intent and causation under the new
standards created by Gragg and Jennings, supra. The Supreme Court of Texas held that:

“when a governmental entity physically damages private
property in order to confer a public benefit, that entity may be
liable under Article I, Section 17ifit: 1) knows that a specificact
is causing identifiable harm; or 2) knows that the specific
property damage is substantially certain to result from an
authorized government action—that is, that the damage is
‘necessarilyan incident to, or necessarily a consequential result
of the government's action.”

8. In doing so, the Supreme Court specifically rejected that a plaintiff need only
showthatthe defendant did someintentional act that, whether purposefully ornot, resulted
in flooding or that a defendant could only be held liable where it was shown that he
intended to damage the plaintiff's property. The Court’s intent was to “comport with the
definition of ‘intent’ in the Restatemnent of Torts, which we have applied in other contexts.
Restatement (Second) of Torts §8A (1965)(‘Intent’ means ‘that the actor desires to cause
consequences of his act, or that he believes that the consequences are substantially certain
to result from it.).”

g. With regards to: i) the temporary taking of approximately 5,500 square feet
of the south side of Plaintiff’s property through “regrading, flooding and berming”; ii) the

permanent, de facto drainage easement allegedly running from the southwest corner of

TOWN OF ADDISON’S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND .
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Plaintiff's property diagonally across her yard into her home created by the installation of
the drainage easement; and iii) the permanent taking of her home as a result of flooding,
Plaintiff’s summary judgment evidence falls well short of this standard. Plaintiffs summary
judgment evidence must provide facts showing that a specific act, such as installing the
drainage system, is cansing identifiable harm, ie., flooding; and that Addison knew that the
specific property damage complained of was substantially certain to result from Addison’s
actions—that is, that the damage is ‘necessarily an incident to, or necessarily a consequential
result of the government's action.

10.  The only evidence presented by Plaintiff is that Addison intended to issue
building permits, did not stop the Developer Defendants from using fill dirt, designed the
drainage system and built the drainage system, in an attempt to alleviate any problems that
Plaintiff may have had due the Developer Defendants’ construction. Thereis absolutely no
summary judgment evidence that Addison knew that any of these acts would result in the
taking which Plaintiff is seeking to recover.

11. Therefore, in light of this new standard, Addison contends that it is
appropriate for this court to reconsider is ruling on Addison’s Motion for Summary
Judgment and to grant Addison’s Motion for Summary Judgment as to Plaintiff’s claim for
inverse condemnation, except to the extent that Plaintiff claims that the drainage system
encroaches upon her property, pursuant to Rule 166a(c) and 166a(i) of the Texas Rules of
Civil Procedure.

B. Limitation on Negligence and Inverse Condemnation Claim.

12.  Arguing further, and in the alternative, Addison contends that Plaintiff’s

TOWN OF ADDISON’S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND
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claims for negligence and inverse condemnation should be limited to the twenty-five (25)
feet and compensation set at $19.00 per square foot. This evidence is undisputed as it
comes from Plaintiff's own discovery responses.® Therefore, to the extent that Plaintiff's
claims for negligence and inverse condemnation are, or by this motion should be, limited
to the extent that Plaintiff contends that Addison constructed the drainage system outside
of the five (5) foot easement, this claim should be further limited by the uncontroverted
summary judgment evidence and an order entered that Plaintiff’s negligence claims and
inverse condemnation claims, if proven, shallbelimited to compensation at a rate of $19.00
per square foot of twenty-five (25) square feet of property.

C. Declaratory Relief.

13.  Addison further contends that it is entitled to summary judgment as to
Plaintiff’s claim for a declaratory judgment for the reason that the issue to be declared was
already in controversy. A declaratory judgment is appropriate only if a justiciable
controversy exists as to the rights and status of the parties and the declaration will resolve
the controversy. Bonham State Bank v. Beadle, 907 5.W.2d 465, 467 (Tex.1995). A
declaratory judgment is not appropriate when a controversy is already pending and the
declaratory judgment simply answers the claims and asks for no relief outside the scope of
the main suit. BHP Petroleun Co. v, Millard, 800 S.W.2d 838, 841 (Tex.1990); University
of Tex. v. Ables, 914 S.W.2d 712, 717 (Tex. App.—Austin 1996, no writ); Whiteside v. Griffis
& Griffis, P. C., 902 SW.2d 739, 747 (Tex.App.—Austin 1995, writ denied); HECI

Exploration Co. v. Clajon Gas Co., 843 8.W.2d 622, 638 (Tex.App.—Austin 1992, writ

% See Exhibit “D-1,” at Rasponse to Interrogatory No. 2.
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denied). A declaratory judgment cannot be used solely as a vehicle for attorney's fees.
Ables, 914 SW.2d at 717 ; HECT, 843 8.W.2d at 638.

14.  Inthe case at bar, Addison raised the easement, or more specifically the fact
that Plaintiff consented to Addison’s use of the easement and her waiver of any claim for
damages thereto, as a defense to this suit.® Addison then used these defenses in it's prior
motion for summaryjudgment.” Plaintiff was aware of these defenses and Addison’s intent
to rely specifically upon the terms of the easement when Plaintiff filed Plaintiff's First
Amended Petition. Indeed, this fact is acknowledged in the pleading itself® In direct
contradiction to the rules set forth above, Plaintiff then pleaded that the court determine
the rights of the parties under the easement and prayed for attorneys’ fees.

15.  Because the rights of the parties under the easement was already in
controversy, Plaintiff's claim under the Uniformn Declaratory Judgment Act is wholly
improper. Further, to the extent that Plaintiff filed her claim for a declaratory judgment
solely to obtain attorneys’ fees, this claim must be dismissed. Therefore, Addison
respectfully requests that this Honorable Court enter an order dismissing Plaintiff's claim
for a declaratory judgment.

V.

Praver
WHEREFORE, premises considered, Addison respectfully requests that this

6 See Defendant Town of Addison’s Originel Answer, af paragraph 7.
7 See Defendant Town of Addison’s First Supplemental Motion for Summary Judgment, at paragraphs 3-6.

§ See Plaintiff's Firet Amended Petition, at paragraph 30 (“Defendant Town of Addison has raised an easement, required
o e given fo the Town, as & defense to this action”}.

TOWN OF ADDISON'S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND
SUPPLEMENTAIL MOTION FOR SUMMARY JUDGMENT PAGES



Honorable Court reconsider its ruling on Addison’s Motion for Summary Judgment filed
on March 16, 2004 and its First Supplement to Motion for Summary Judgment filed on or
about June 11, 2004 and enter an order that Plaintiff take nothing by way of her as to
Plaintiff’s claim for inverse condemnation, except tothe extentthat Plaintiff alleges ataking
ofthat approximately twenty-five (25) square feet where she contends the drainage inlet is
outside of the drainage easement, that Plaintiff's claims for negligence and inverse
condemnation be limited to the alleged taking of twenty-five (25) square feet and the
compensation be limited to $19.00 per square foot and that this court dismiss Plaintiff's

claim for declaratory judgment and attorneys’ fees.

Respectfully submitted,
MARIS & LANIER, P.C.

Robert F. Maris

State Bar No. 12986300
Marigny A. Lanier

State Bar No. 11933200
Michael J. McKleroy, Jr.
State Bar No. 24000005
1450 Meadow Park Building
10440 N. Central Expressway
Dallas, Texas 75231
214-706-0920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

TOWN OF ADDISON'S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND
SUPPLEMENTAL MOTION FOR SUMMARY JUDGMENT PAGE 9



CERTIFICATE OF CONFERENCE

I hereby certify that a conference with Plaintiff was attempted to discuss the relief
sought in this motion and:

Plaintiff does not oppose the relief sought in this motion;

Plaintiff does oppose the relief sought in this motion and, therefore,
a hearing is necessary;

L Plaintiff was unavailable for conference and, therefore, it is unknown
whether Plaintiff opposes the relief sought in thzs motion and,
therefore, a hearing is necessary.

4l =/

Robert F. Maris

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing instrument has been
served in accordance with Rule 21a ofthe Texas Rules of Civil Procedure on thisthe 21st day
of December, 2004, to:

Pat Milliken .
14905 Lake Forest Drive

Dallas, Texas 75254
VIA CERTIFIED MAIL RECEIPT
NO. 70035 1680 0004 2873 3798

Zach T. Mayer

FEE SMITH SHARP & VITULLO, L.L.P.
One Galleria Tower

13355 Noel Road, Ste. 1200

Dallas, Texas 75240

VIAREGULAR U.S, MAIL 2 F%Z

Robert F. Maris

507.00568\msj-recon. min.wpd
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

v
116th JUDICIAL DISTRICT

TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

LAX 400 400 WO LON LN LD LD LD 80N LD LD

Defendants. DALLAS COUNTY, TEXAS

FIAT

PLEASE TAKE NOTICE that a hearing on Town of Addigson’s Motion to Reconsider
Motion for Summary Judgment and Second Supplemental Motion for Summary Judgment

is scheduled for hearing on the dayof January, 2005 at : .. before the
Hon. , George L. Allen, Sr. Courts Building, 600 Commerce Street,
Suite Dallas, Texas 75202.

JUDGE PRESIDING
{Or Clerk of the Court)

TOWN OF ADDISON’S MOTION TO RECONSIDER
MOTION FOR SUMMARY JUDGMENT AND SECOND

SUPPLEMENTAL MOTION FOR SUMMARY JUDGMENT PAGE 11
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

\2
116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

0N LON LON LON LON O LON DN WO LON LN LN

Defendants. DALLAS COUNTY, TEXAS

AFFIDAVIT OF ROBERT F. MARIS

STATE OF TEXAS §
COUNTY OF DALLAS g

BEFORE ME, the undersigned Notary Public, personally appeared the person known
to me to Robert F. Maris who, upon being duly sworn, upon his ocath deposed and stated the
following:

1. “Myname is Robert F. Maris. I am more than eighteen (18) years of age, have
never been convicted of a crime involving moral turpitude and am otherwise competent to
provide an affidavit. The facts contained within this affidavit are within my personal
knowledge and are true and correct.

2. I am currently an attorney employed by Maris & Lanier, P.C., the law firm
representing Defendant Town of Addison (“Defendant”) in the above-styled and -numbered
cause. Ihave represented Defendant in this case since the suit was filed.

3. On or about September 24, 2002, I prepared and Served Defendant Town of

Addison’s First Requests for Admission, First Set Of Interrogatories and First Request for

AFFIDAVIT OF ROBERT F. MARIS PAGE 1




Production of Documents to Plaintiff Pat Milliken (“Plaintiff”). On or about August 31,
2004, Plaintiff served Plaintiff Pat Milliken’s Supplemental Answers to Town of Addison’s
Interrogatories 2 and 48 (“Plaintiff's Supplemental Discovery Responses”). Atrue, correct
and complete copy of Plaintiff's Supplemental Discovery Responses is attached hereto as

Exhibit “D-1,” and made a part herein by reference.

FURTHER AFFIANT SAYETH NOT.
ROBERT F. MARIS
w D SUBSCRIBED TO BEFORE ME, the undersigned Notary Publie, on
the day of December, 2004.

5T AMY L WALKER ; ' %’/

=14 Notary Public, State of Texas \.—ﬁ .
My Appoinment Expires othixy Public in and for
Th te of Texas

T e e e ¥

AFFIDAVIT OF ROBERT F. MARIS PAGE 2
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PAT MILLIKEN,

VS.

TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC., JON B. COLEMAN,

Defendants.

TO:

6,?,\ ’ D‘_\

CAUSE NO. 02-4715

IN THE DISTRICT COURT OF

Plaintiff,

DALLAS COUNTY, TEXAS

OB LOP O LON LN LOD LON LOR SOP COR LON WO

116% JUDICIAL DISTRICT

PLAINTIFF PAT MILLIKEN’S SUPPLEMENTAL
ANSWERS TO TOWN OF ADDISON’S INTERROGATORIES 2 AND 40

TOWN OF ADDISON, by and through its attorney of record, Michael J. McKleroy, Jr.,
Maris & LANIER, P.C., 1450 Meadow Park Blvd.,, LB 702, 10440 N. Central

Expressway, Dallas, Texas 75231.

As a supplement to Plaintiff’s previous responses to Defendant Town of Addison’s

Interrogatories, Plaintiff offers the following in addition to its previous response:

2. INTERROGATORY: If you have not unequivocally admitted Request for

Admission No. 1, then describe the damages you seek to recover from Addison in detail. Your
description should state the total amount of damages you seek from Addison broken down to
show each element of damages you seek from Addison (for example, but without limitation,
actual damages, reliance damages, consequential damages, exemplary damages, etc.), the dollar
amount that you attribute for each element of damages; and how the dolla.r amount attributed to
each element of damages was calculated. :

ANSWER: Objection. Plaintiff does not seek damages solely from Addison. Some of
the damages sought will be joint and several. Actual damages include the temporary
taking of 5,500 square feet of my land and the permanent taking of approximately 25
square feet where the drainage inlet extends beyond the existing drainage eaSement.
Further, there is now a somewhat permanent easement across my yard and my house
where the drainage runs while attempts were made to fix the dramage problem the Town
of Addison created with the builders.

i TN

PLAINTIFF PAT MILLIKEN’S SUPPLEMENTAL ANSWERS
TO TOWN OF ADDISON’S INTERROGATORIES 2 AND 40 —PAGE 1




According to the builder’s asking price for their land and new homes, the land only is
worth $16.00/sf. The temporary easement was taken for about four months. Beyond the
value of the land, however, was the attendant damages imparted by the attempted fixing
of the property drainage. The peace of my household was shattered throughout that
process. The rental value of my house would be approximately $6,000 per month.

They killed or removed 11 of my mature trees from the value of my property. If the trees
could be replaced with similar type mature trees, it would probably cost between $25,000

to $50,000 per free.

PLAINTIFE’S SUPPLEMENTAIL RESPONSE:  Without waiving Plaintiff’s previous
objection, and in an attempt to further clarify the portions of land and property “taken”
from Plaintiff, Plaintiff contends that approximately 5,500 square feet of the south side of
Plaintiff’s property was “taken” through the regrading, flooding, and berming performed
by the Town of Addison and its contractor. This property was temporarily taken for
approximately 4 months between the time of the original flooding of Plaintiff’s property,
and the installation of the Town’s permanent drainage improvements, which were
completed in April of 2002.

In addition, because of the regrading of Plaintiff*s property, as well as the creation of the
drainage swale and the water source on Defendant builders’ properties, a diagonal
easement which runs from approximately 100 feet east of the southwest comer of
Plaintiff’s property to a point at an approximate 45 degree angle from the rear portion of
the joint line between Plaintiff’s property and Defendant builders Medley Estates, as a
more Or less permanent drainage easement outside of the bounds of any existing drainage
easement. This drainage easement was created by the regrading of Plaintiff’s property by
the Town and its contractor, and had the effect of funneling surface drainage towards
Plaintiff’s home. According to Plaintiff’s approximate calculations, this easement would
be roughly equivalent to a triangle with one side of 250 feet running along Plaintiff’s
southern property line, another side running approximately 800 feei beginning in the
southwest corner of Plaintiff’s property line running at approximately a 45 degree angle
to Plaintiff’s home and the third side being approximately 150 feet running from
Plaintiff’s home to Plaintiff*s southern property line where the first side began,  Valuing
the property at $19.00 per square foot, which is the value which Plaintiff believes
Defendant builders paid for their properties (approximately), muitiplied by the area of the
tracts taken, yield Plaintiff’s “taking” damages. Plaintiff contends that the “de facto”
drainage easement is permanent until such time as Plaintiff’s property has been regraded
to properly disburse the drainage, or another drainage solution is constructed.

Plaintiff had previously offered that the appropriate rental value of her house would be
$6,000.00 per month. Plaintiff has been unable to renovate her home to alleviate the
mold, mildew, and odor problems arising from the water intrusion because Plaintiff
cannot afford to do so, and further, until such time as drainage problems are alleviated,
renovation of the improvements makes no sense. Plaintiff contends that a majority of the
value of her home has been taken since the first flood, because of these problems. While

PLAINTIEF PAT MILLIKEN'S SUPFLEMENTAL ANSWERS
1O TOWN OF ADDISON'S INTERROGATORIES 2 AND 40 -PAGE 2
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Plaintiff has continued to live in a part of her home, the downstairs portion of the home,
encompassing the entertainment area, den, and storage area has heen denied her, the
enjoyment of the rest of the house has effectively been denied her as well, because of the
smell, and general chaos caused by the joint Defendants’ actions. Plaintiff seeks to
recover the rental value of her home from the time of the first flood through renovation
from the Town of Addison, as well as Defendant developers, to the extent there is joint
and several liability between the two.

Plaintiff also contends that 11 of Plaintiff’s mature trees were removed or damaged as the
result of the regrading of the property , and equipment from Defendants’ contractors on
Plaintiff's property. Plaintiff contends that to replace those trees with similar type of
mature trees, if this could even be done, would property cost between 325,000 and
$50,000 per tree.

40, INTERROGATORY: Unless you have unequivocally admitted Request for Admission Nos.
38. And 39, above please identify each and every fact upon which you rely to support your
contention that Addison took any portion of Plaintiff's property for public use without adequate
compensation. Your response should specifically identify that area of the Property which you
contend was taken.

ANSWER: SEE PICTURES showing activity outside easement. Plaintiff has received
NO compensation

PLAINTIFF’S SUPPLEMENTAL RESPONSE: In addition to the response previously given,
and subject to the same objection, Plaintiff would show that Defendant Town of Addison
used public dollars and entered into a contract for the construction of public drainage
improvements in an easement which was originally taken from Plaintiff without any
compensation. The basis for such taking would have been, theoretically, to offset any
addition to area drainage created by PlaintifT in redevelopment of its lots. Since Plaintiff
has not redeveloped its lots, it has not caused any addition to the public drainage.
Nevertheless, apparently to alleviate the drainage caused by Defendant developers, the
Town of Addison embarked on a plan to handle public drainage across Plaintiff’s
property, including the diagonal drainage easement described above in response to
Interrogatory No. 2, and the temporary mitigation area created the south one-third to two-
thirds of Plaintif’s lot in the temporary mitigation area. Plaintiff contends that the Town
of Addison offered no compensation for using these portions of her land, other than to
offer to replace some trees with saplings, and resodding some of the temporary mitigation
area with grass, Again, the measure of this damage would be the value per square foot
for the permanent drainage easement, and the rental value per square foot of the
temporary mitigation area during the temporary period.

PLAINTIFF PAT MILLIKEN'S SUPPLEMENTAL ANSWERS
TOTOWN OF ADDISON'S INFERROGATORIES 2 AND 40 - PAGE 3



Respectfully submitted,
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0

State Bar No 11 16330{}
ELIZARETH P. ARDANOWSKI
State Bar No.: 00793275

1601 Elm Street, Suite 4100
Dallas, Texas 75201

Telephone:  214.954.4135
Facsimile: 214.953.1332

ATTORNEYS FOR PLAINTIFF
PAT MILLIKEN

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing document has been forwarded via
certified mail, return receipt requested, this 31% day August, 2004, in accordance with the Texas

Rules of Civil Procedure to the following person:

Michael J. McKleroy, Jr.

Maris & LANIER, P.C.

1450 Meadow Park Blvd., LB 702
10440 N. Central Expressway
Dallas, Texas 75231

Zach Mayer

FeE, SMITH, SHARP & VIiTULLO, L.L.P.
One Galleria Tower

13355 Noel Road, Suite 1200

Dallas, Texas 75240

J. Robert Miller, Jr.
Miller & Brown, L.L.P.

400 South Ervay Street q‘ &

Dallas, Texas 75201-5513

THOMAS H. KEEN

PLAINTIFF PAT MILLIKEN'S SUPPLEMENTAL ANSWERS
TOTOWN OF ADDISON'S INTERRQGATORIES 2 AND 40 -PAGE 4
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Maﬁﬁs & Lanier

¥ mfms?nmél(ﬁorﬁamﬁqﬁ

1450 Meadow Purk Bldg., LB 702 ‘ : ] Telephone: (214) 706-0920
10440 N. Central Exprossway : - Telefzx: (214) 706-0021
Dallay, Texas 75231 : .

TELECUPIER COVER SHEET

PLEASE DELIVERIFO ADDRESSEE IMMEDIATELY

Date: Noveinber 29, 2004

To: _Mike Murphy

Via %I’eieéopief Number: _g72-450-2837

From: Marigny A, Lanier

Dircet Phone Number ; IEM) 70(%1:09#0
Direct Telecopier Number : §814) 706-0921

5

Pages: Cover +

S, PLEi&SEfCALL Autnaat: 1-214-706-0932

Re:  Sapp & Waldrep v. Toy -t of Addlson, etal

TML No. 0500112185
File Nn. 607-105

Message: See attached repfl and mediation information.

___ Original will follow by muail ‘ Grigin%il will NOT follow by mail

Mg is nttorney M&Fﬁﬂ and confidentinl informadon lntended
only for the nse of the individusl or entity nemoiRabove, Ifthe reader ofthis message is not the intended reciplent,
you are hiereby notified that any ansuthorize :i;’ nseminarion, dlstribution or copying of thiv communication is
swrietly prohibited. If you have recelved this colmunication in error, please immediately novfy us by telephone st
the numbers listed. Thunk you, 1 ;
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*l 8 & L&]ﬁll@ﬂ'
1450 Meadow Park Bidg., LB 702 I Telephone: (214) 706-0620

mftumn&§ £ M;»M&m
10440 N, Central Exprecsway Telefax: (214) 706-0921
Dallas, Texas 7523+ Direct: (214) 706-6930

I MARIGNY A. LANIER
| Attorney at Law
i
|

VIA FAX #512-491-2366
Ricky Garen

Texas Municipal League
Intergovernmental Risk Pool
P.0. Box 149194

Austin, Texas 78754

i I\Iovember 28, 2004

E

i :
Re: Sapp & Waldrep v. To ‘,- of Ad&xsan, et al
TML No. 0500112185 %‘ ~
Civil Action No. 3-03-G¥ -2593-B
File No. 607-105 l

Dear Ricky,

This is a preliminary report 4 famhtas:e thse mediation which was ordered by the
court before the Town of Addison i L served with process in the refercneed matter. The
mediation is schedoled before Gary Sisenstat at Figari, Davenport & Graves, goi Main
Street, Suite 3400, Dallas, Texas on i exfember 30 2004 beginning at 9:00 a.m.

This is a class action lawsuit dmmxaination based on failure to provide access
accornmodation caseunder Title IT arfi Title [iTofthe ADA. Plaintiffis seeking certification
of a class of “well over 1000". Suit Wis ongmaiiy filed in October 2003 against the Post
properties partnerships which hold ind opei'ate the apartment homes and commercial
properties in the Addison Circle urflan center. The Town of Addison was added as a
defendant just recently based on its g§v ershlp of the public infrastructure in the center.
One of the plaintiffs is Kent Waldréb, a forimer TCU football player who was severely
injured and is now confined to a whed] Echair. His co-plaintiffis also paraplegic. They claim
that the facilities including the publi 3 infrastrischure and public accommodations located
at the Addison Circle urban center f ] to meet the spemﬁcatxon of the ADA accessibility
standards. { :

The public infrastructure inch des the streem and sidewalks and right of ways and
the parks. The plaintiff has presentéfl the report of an accessibility expert/architect who
has detailed close to 250 instances n: noncompliance with the letter of the accessibility
standards in curb ramps, sidewalk $hrfaces,; parking and building entrances. Addison
representatives state that the infra ; cturé. plans were prepared to the accessibility
specifications by a highly mmpetent ngmeemg firm sp compliance was intended.

X

gy
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Ricky Garen i
Texas Municipal League [
Intergovernments! Risk Pool S

November 24, 2004
Page 2
ed de?élapment project by the Post properties
d Columbus Realty, ie., the original developers.
 the infrastructure, but asslgned the construction
eveloptrs The master facility agreement specifies
must | “use their best efforts to insure that all
kcordance m_th the construction contract documents,
plans and specifications.” 'I‘he coMgtruction eetvices agreement for Phase IIB has in
addition an indemnification provi Hon benefittiog the town as to all claims. These
provisions are broad enough to impdde responsibility on the Post properties defendant for
any deficiencies in ADA compliancs ané the Town has so interpreted these provisions,
Based on my conversations with § he Post p:o;:er?:ises attorney, Post recognizes this
obligation,

Addison Circle was a plad
predecessors Gaylord Properties 4
Addison funded the construction df
management responsibilities to the

ng
!

that the developers and successof
Improvements are completed . .

%‘_u.m .«u

The claim against the Town § i hroﬁght under ‘I‘ltfe II of the ADA which requires
governmental entities to insure that fcilities constructed by or on behalf of such entity to
be designed and constructed in a magher thatithe facility is readily accessible to and usable
by individuals with a disability. Comp i diance with the accessibility standards presumptively
satisfies this obligation. Title Il diso prohibits’ discrimination in general. Plaintiffs
specifically pled under the facility a¢ 1 Pessibility provisien and the general discrimination
statute, No specificityis providedon 3 e exact manner of any diseriminatory conduct. They

S

allege injuries including inconvenienge, embarrassment, humiliation, emotional distress,
indignity andstigma. Equitable relief} cludmganﬂrderfor remediation is clearly available
for noncompliance of the constructish standards.: The scope of available monetary relief
isless clear. My research so far has 3' coverei only one reported opinion in our cireuit on
the scope of monetary damages. It Jfolds that economic damages which are reasonably
foreseeable may be awarded under Hitle 11, but only if there is evidence of intentional
diserimination. That court holds th ematmna} damages are not contemplated, Itisa
district court opinion which was revifrsed on pther grounds by the Fifth Cirenit. US. v.
Forest Dgle, Inc,, 818 F. Supp, 95 (N D. Tex. 1993). Other circuits treat the matter
differently and would allow damafes for éminfentional failures to mest the facility

accessibility requirement and non-e é nomic damages

fare being sued under Title 1T of the ADA and under
1tecmral barrier provisions and sets up presumed
jrson when iihere are violations of the accessibility

The Post properties defendan
a state statute which enforces the ax
damages of no less than $100 per g
standards.

Sk nuxwu_n.ﬂu

fn onetaij: éa‘magés of each plaintiff are minimal, the
fand their lawyers an opportunity to raise the stakes
firement that the infrastructure be brought into
netary damages and attorney fees. The plaintiff
S this Statute. They have sued two other new
i§d have succ&ssﬁx}ly extracted substantial sums along

Obviously, where the p{}telm
class action vehicle gives the plaintiffg
in this case beyond the mere req
compliance and beyond nominal
attorneys have a track record und
developments inthe metroplex areas
with mandatory remediation.

mww
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Ricky Garen *
Texas Municipal League ‘
Intergovernmental Risk Pool 1
November 24, 2004 ’
Poge 3

For purposes of the mediat#n on Thesday, I:have been told twice by the Post
Properties attorney in so many worgs that Post acknowledges responsibility to the Town
for noncompliance with the accessibfity standard, He has handled previous cases against
these same lawyers and expects thelfnediation to address the period of time allowed for
remediation and the size of the class ind howmuch Post will pay. Our positionwill be that
the Town looks to the Post defenda .iu: s to resolve all liability and to indemnify the Town.

1 am enclosing the mediato 32;, bill afié the infgrmation letter, Mr. Eisenstat has
mediated the prior two cases filed bffplaintiffs’ attorney and his fee obviously reflects his
confidence level. ADA facility accomfpodation cases are relatively rare. Let me know ifyou

,,
#3
i

need any more information before THesday. :
{ . Sincerdly,
L 7> & o e
' Marigny A. Lanier
©* MARIS & LANIER, P.C.
MAL/ad .
Enclosures
Ken Dippel
Cowles & Thompson
901 Main Street, Suite 4000 g
Dallas, Texas 75202
V1A FAX #214-672-2020
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#D. EISENSTAT

GAR
A ; EY « MEDIATOR
3400 Wk 0F AMERICA PLAZA
M) VAN STREET-
DAL, TEXAS 152024796
Pelucopy: (214) P39-2090 1214 997000 E-Mail: (hiseni@lisdey,com
Ngjember 13, 2004
Via Telecopy and Regular Moil f i
Marigny Lanier 3
MARiS & LANIER
10440 N. Central Expressway, Suite JR50
Dallas, Texas 75231 >

Re: Patricia Sapp and Ke g Waldrep v. Post Apartment Homes, L.P., Post GP
Holdings, Inc., The Tow|fi of Addison, Texas, R, Scott Wheeler, in his capacily
as Mayor of the Town ol ddison, Texas, and the City Council of The Town of
Addison, Texas; (n the [gnited States Distriet Court for the Northern District

, Civit Action Noj 3-03-CV-2593-B
| INVOICE

" MEDIATION FEE: $1,500.00

mber fsﬁ, 2004 -

te

yable to, Figart & Davenport, L.L.P.
Fox LD, 75:2137988)
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Poe-z3-04  B5:18ps  From-Figari & aeert, i,i,’ D #12g392085 1508 P.o0asooe F-355

Counsel of Record
November 23, 2004
Page 3

I alsa would assist me if each you w{m!d send e via mail copies of your latest
applicable pleadings (e.£., Plainuff's ffomplaint, Defendant’s Answer), 10 the extent you

have not previously done so. as
For your information, also encl 3 ed are tfﬁe fbilow%i;g documents;

(a)  An access map with ‘i ions to fn&y uﬁ‘ice;f
(b)  Rules for Voluntary Mcdfation; and

() Invoice. ,

i3

3. Mediation Fee.

The Mediation Fee covers the §aily cosp.of the raédiation session, scheduling and
administration of the mediation, & wgfking luach during sessions that commence in the
morning, and limited tclephone confer ces with the attomeys before and, if necessary, after
the mediation session. Since we anticiste that the mediation session likely will not exceed
one day, each party need only tender d # Mediation Fee fora single mediation session. Any

time spent beyond the first full day of njidiation will e billed at the rate 0f $150.00 per hour,

3 i

per side. __

All parties’ Tee payments, which : ay be i%ith“: form bf cash, cashier’s check, or check
drawn on the bank account of (or pa ’E’l’a t guaranteed by) a {aw firm and made payable 10
Figari & Davenport, L.L.P., should B¢ tendered prior to and no Ister than the date of
the mediation session, For your inforfiation, the applicable Federal Tax 1.DD. Number is 75-

2137988, :

Ifyou would like to discuss any ; these rﬁlauc:{s further prior to the mediation session,

please feel free to catl me. 1 look forwiird to working withiyou to resclve this manter during

mediation. .
'Singeroly, Q\[f_
iR . ——_
L D L
gi e 1senstat

GDE:alh ; | |

Enclosures 1 .
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PASE 1/4

1450 Meadow Park Bldg, LB 702 } ' Telephone: (214) 706-0020
10440 N. Centrel Expressway P ! Telefax: (214) 7060521
Dallas, Texas 75231 Direet: (214) 706-0925
TELEGOPIHR CO HEET
PLEASE DELIVER TO 41\1)1) IMMEDIATELY
Date: November 29, 2004 ‘ |
To: Rickey Garen Vta Te wpier 121491-2
To: Ken Dippel ViaTe t‘:opier ! r:  (214)672-2020
To: ike Murph ia Tgle a3 Number: 2)450-2
From: Amu.ﬂalken_&ggammam N
Direct Phone Number j
Direct Telecopier N‘umber
Pages: Cover + % 3

IF YOU DO NOT RECEIVE ALL PAGES,
Re: File No. 607-066; zai

Message: See attached lett
Compel. i

g

_ Original will follow by inéaii

The information contained in this f&ehl i

dissemination, distribution or copm&of
received this copmumunication in crrdur, P
numbers listed. Thank you. i

o T o S P P T
—

.. Debbie at: 214-706-0920
| Addison

rilfig on Addison’s Motion to

¥ will NOT follow by mail

orney privileged and confidentinl

3 entity namied nhove. I the reader
thrkby notified that any unauthorized
’, onisstrictly prohibited. Ifyouhave
Hidely notily us by telephone at the



http:onlsstrietlyprohibited.lfyouhll.ve
http:dlaseminatiOD.di5tributionol'cop~.of

JT BY:

3
iy
E}f‘

244 708 0821

; NOV-28-04  5:08PN;

PAGE 2/4

i ; »
M&f“}l@ & 1er

Profsdional Corgorutifl
1450 Meadow Park Bldg,, LB yoz2 . Telephone: (214) 706-0920
10440 N. Central Expressway Te\!cfax: (214) 706-0921
Dallas, Texas 75231 Direct: (214) 706-0922

er 29, 2004
VIA CERTIFIED MAJIL NO. 7003168016
Pat Milliken !
14905 Lake Forest Drive
Addison, Texas 75001
Re:  Pat Milliken v. Toun
Cause No. 02-4715-Fiil urt, Dallas County

File Na. 607-066
Dear Ms. Milliken:

The purpose of this letter i ﬁu ad
Motion to Compel has been rescheaé ed

a.m. In the 116Y Judicial District Cédrt.

o

Thanking you in advance for ‘!f;f'su:i* i

o

ec:  Zach T. Mayer
Fee, Smith, Sharp & Vitullo, L.
One Galleria Tower

13455 Noel Road, Ste. 1200 Frs

Dallas, Texas 75240
VIA FACSIMILE

e hearing on Town of Addison's
ber 3, 2004 beginning at 10:00

: { iGD,

dy W alker
r¢al disistant to Michael J. MeKleroy, Jr.
Atfi LANIER, P.C.
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Rickey Garen
Texas Municipal League

Intergovernmental Risk Pogl:

P.O. Box 149194
Austin, Texas 78754
VIA FACSIMILE

Mike Murphy
Lynn Chandler

Public Works Department

Town of Addison
P.O. Box 9010

Addison, Texas 75001
VIA FACSIMILE
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Maris & Lanier

A Proborviunal Corporafion

1450 Meudow Park Bidg., LB 702 Telephone: (1
. : {214) 706-0920
10440 N. Central Exprezsway Telefax: (214) 706-0921
Dallas, Texas 752m Direct: (214) 706-0¢2s
TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: October 28, 2004

To:  Mike Murphy Via Telecopier Number: _972-450-2837
From: Amy L. Walker, Legal Assistan}

Direet Phone Number i (214) 706-0922

Direct Telecopier Number : (214) 706-0921
Pages: Cover + é)

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Autna at: 1-214-706-0932

Re:  Pat Milliken v. Town of Addison
File No. 607-066

Message: See attached first amended depo of Peter Hennessy,

. Original will follow by mail _x__ Original will NOT follow by mail

The information contaiied in this focsimile message s attorney privileged wnd eonfidential information intended
only for the use of the individual er entity numed shove. Ifthe resder of this mevsage is not the intended recipiont,
you are hereby notificd that any unauthorized dissemination, distribution or copying of this communication ¥
strictly prohiblicd. ¥you have recelved this caanmunivstion in errur, please immedintely notify uy by telephone st
tha yrumbers lasted. Thonl you.
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Maris & Lanier

A Profcssional Corpuration

1450 Meadow Pnrlf Eldg., LB 702 Telephone: (214) 706-0920
10440 N. Central Expressway Telefax: (214) 706-0921
Dallays, Texas 75241 Direct: (214) 766-0925

ROBERT . MARIS
Attorney at Law

October 28, 2004

VIA FACSIMILE

Thomas H. Keen

LOOPER REED & MCGRAW
1601 Elm Street, Suite 4100
Dallas, Texas 75201

VIA FACSIMILE

Zach'l'. Mayer

Fee Smith Sharp & Vitullo, L.L.P.
Three Galleria Tower

13155 Neel Road, Suite 1000
Dallas, Texas 75240

V1A FACSIMILE

J. Robert Miller, Jr.
MILLER & BROWN, L.L.P.
400 South Ervay Street
Dallas, Texas 75201-5513

Re: Pat Milliken v. Town of Addison, et al.
Cause No. 02-4715-T in the 116th District Court, Dallas County
File No. 607-066

Dear Counsel:

1am inreceipt of Mr. Mayer's request to reschedule the deposition of Peter Hennessy
to December 1, 2004. Therefore, attached hereto is the First Amended Notice of Oral
Deposition of Peter Hennessy, P.E,
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Thank you for your time and attention to this matter,

Sincerely,

MARIS & LANIER, P.C.
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VIA FACSIMILE

Mike Murphy

Steve Chutchian

Town of Addison

P.O. Box go10

Addison, Texas 75001
{w/encl.)

; OCT.28-04  2:40PM;
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

v.
116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC., JON B. COLEMAN and

LEGACY BANK OF TEXAS,

REXD LhpT CATY KPS MM CRF3 G o) COR G 6OR LA Lo

Defendants. DALLAS COUNTY, TEXAS

FIRST AMENDED N F ORAL DEPOSITI
OF PETER F. HENNESSY, P.E,

To:  Pluintiff, Pat Milliken, by and through her attorney of record, Thomas
H. Keen, Looper Reed & McGraw, 1601 Elm Street, Suite 4100, Dallas,
Texas 75201, ~

To:  DefendantsThe Preston Group Designers and Builders, William Long,
Preston Homes, Inc., and Jon B. Coleman, by and through their
attorney of record, Zach Mayer, Fee, Smith, Sharp & Vitullo, LLP, One
Galleria Tower, 13355 Noel Road, Suite 1200, Dallas, Texas 75240.

To; Defendant Legacy Bank of Texas, by and through its attorney of
record, J. Rubert Miller, Jr, , MILLER & BrOwWN, L.L.P., 400 South
Ervay Street, Dallas, Texas 75201-5513.

Please take notice that Defendant Town of Addison (“Defendant”) will tuke the oral

depaosition of Peter F. Hennessy, P,E. at Maris & Lanier, P.C., 10440 N. Central
Expressway, Suite 1450, Dallas, Texas 75231 on December 1, 2004 beginning at

10:00 a.m. and continuing thereafter from day to day until the deposition is completed.

Please be advised that Mike Murphy may will be present at the deposition.
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Respectfully submitted,
MARIS & LANIER, P.C.

PAGE 8/7

Robert F, Maris

State Bar No. 1286300
Marigny A, Lanier

State Bar No. 11933200
Michael J, McKleroy, Jr.
State Bar No. 24000095
10440 N. Central Expressway
Suite 1450, LB 702
Dallas, Texas 75231
214~706-0920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

OF ORAL DEPOSITION OF ER ¥ 98Y, P.E,

PAGE 2
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y

TIFICATE QF SERVICE

This is to certify that a true, correct and complete copy of the foregoing instrument
has been served in accordance with Rule 21a of the Texas Rules of Civil Procedure on
October 28, 2004 to:

Thomas H. Keen
Looper Reed & McGraw
1601 Elm Street, Suite 4100

Dallas, Texas 75201
ViA FACSIMILE

Anthony Vitullo

Zach Mayer

Fee, Smith, Sharp & Vitullo, LLP

One Galleria Tower

13355 Neel Road, Suite 1200

Dallas, Texas 75240

VIA FACSIMILE

J. Robert Miller, Jr.

MILLER & BROWN, L.L.P.

400 South Ervay Street

Dallas, Texas 75201-5513 M .
VIA FACSIMILE —

Robert F. Maris

FIRST AMENDED NOTICE OF QRAL DEPOSITION OF PETER F. HENNESSY, P.E. PAGE 3




8ENT BY: ; . 214 708 04821 ; OCT-28-04  S:40AM; RABE {/7

Maris & Lanier

A PLo]'enimmi Corporativn
1450 Meadow Park Blde., LB 702 ) Telephone: (214) 706-0920
10440 N. Central Expressway Tel‘efax; {214) 706-0021
Dallas, Texas 75291 Direct: (214) 706-0025
TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: October 26, 2004

To:  Mike Murphy ! Via Telecopier Number: 2-450-28

From: Amy 1. Walker, Legal Assista%

Direct Phone Number : (214) 706-0y22
Direct Telecopier Number : (214) 706-0921
i

Pages:; Cover + ég
IF YOU DO NOT RECEIVE ALL PAG!ES, PLEASE CALL Autna at: 1-214-706-0932

Re:  Pat Milliken v. Town of Addisan
File No. 607-066

Message: See attached depo notice of Peter F. Hennessy, P.E.

. Original will follow by mail _x]__ Original will NOT follow by mail

The information cootained In this facalmile miessage is attorncy privileged and confidengial information intended
only for the vae nf the iadividusl or entity named sbove, Ifthe reader of thia message ia not the intended reddpicnt,
you are herehy notified that any soruthorizedidissemination, distribution or copying of this communteation s
strictly prehibited. Ifyou bave recelved this cofumunicetion in error, plesse immuediately nonity ua by telephone st
the numbers livted, Thank you.




SENT BY:

; 21

4 708 0924 ; OCT-28-04  0:4DAM; PAGE 2/7

Maris & Lanier

A Profrarional Corporation

1450 Meadow Park Bldg., LB w02
10440 N. Central Expressway
Dallas, Texas 75231

VIA FACSIMILE

Thomas H. Keen

LOOPER REED & MCGRAW
1601 Elmn Street, Suite 4100
Dallas, Texas 75201

VIA FPACSIMILE

Zach T. Mayer

Fee Smith Sharp & Vitllo, L.L.P.
Three Galleria Tower

13155 Noel Road, Suite 1000
Dallas, Texas 75240

V1A FACERIMILE

J. Robert Miller, Jr.
MILLER & BROWN, L.L.P,
400 South Ervay Street
Dallas, Texas 75201-5513

Re:  Pat Milliken v. Town o,
Cause No. 02-4715-F id
File No. 607-066

Dear Counsel:

Telephone: (214) 706-0920
Telefax: (214) 706-0921
Direct: {214]) 706-0925

ROBERTF. MARIS
Attormey at Low

October 26, 2004

FAddisun, el ol,
the 116th District Court, Dallas County

Enclosed please find the Notig
Hennessy's deposition has beenschedu

e of Oral Deposition of Peter F. Hennessy, P.E. Mr.
led for November 30, 2004 beginning at 10:00

a.m. at our office. Ifthis date/timd is not agreeable with you, please telephone me at my

dircet dial, 214-706-0922, and I will b

¢ happy to reschedule.



SENT BY:

: 214 708 08X

; OCT-28-04  B:40AM;

Thank you for your time and aftention to this matter.

Enclosure

Sincerely,

MARIS & LANIER, P.C.

my L/Walker
Legal Ass)stant to Robert F. Maris

PAGE 3/7



S8ENT BY:

)

cer

VIA FACSIMILE

Mike Murphy

Steve Chutchian

Town of Addison

P.O. Box 9010

Addison, Texas 75001
(w/ encl.)

214 708 08241

U

; OCT-28-04 9:40AM;

)

PAGE 4/7



SENT BY:

P
H]

244 708 0921 ; BOT-26-04  8:408M;

CAUSE NO. o2-475-F

PAT MILLIKEN, § IN THE DISTRICT COURT
§
Plaintiff, §
§
v, §
] 116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON §
GROUP DESIGNERS AND BUILDERS, 8
WILLIAM LONG, PRESTON HOMES, §
INC,, JON B. COLEMAN and §
LEGACY BANK OQF TEXAS, §
§
Defendants. § DALLAS COUNTY, TEXAS
NOTICE OF L.DEP N ETER F, HENNESSY. P.E.
To:  Plaintiff, Pat Milliken, by and through her attorney of record, Thomas

To:

To:

H. Keen, Looper Reed &McGraw, 1601 Elm Street, Suite 4100, Dallas,
Texas 75201. ;

H
Defendants The PrestonGroup Designers and Builders, William Long,
Preston Homes, Inc., &nd Jon B. Coleman, by and through their
attorney of record, Zach Mayer, Fee, Smith, Sharp & Vitullo, LLP, One
Galieria Tower, 13355 Noel Road, Suite 1200, Dallas, Texas 75240.
Defendant Legacy Bank of Texas, by and through its attorney of
record, J. Robert Miller, Jr. , MILLER & BrOWN, L.L.P., 400 South
Ervay Street, Dallas, Texas 75201-5513.

|

PAGE 5/7

Plense take notice that Defendéint Town of Addison (“Defendant”) will take the oral

deposition of Peter F. Hennessy, P.E, at Maris & Lanier, P.C., 10440 N. Central

Expressway, Suite 1450, Dallas,Texas 75231 on November 30, 2004 beginning

at 10:00 a.m, and continuing thereafter from day to day until the deposition is completed.

Please be advised that Mike Murphy may will be present at the deposition.

E OF ORAL DEPOSITION QOF P

P

L HENNE P.E FYAGE 1



SENT BY:

3 244 708 091 ; 0CT-26-04  DO:441AM;

NOTICE OF ORAL DEPOSITION OF Pl

o ¢

LTE

Respectfully submitted,
MARIS & LANIER, P.C,

TP

PAGE &/7

Robert F. Maris

State Bar No. 12986300
Marigny A. Lanier

State Bar No. 11933200
Michael J. MeKleroy, Jr.
State Bar No, 24000095
10440 N. Central Expressway
Suite 1450, LB 702
Dallas, Texas 75231
214~706-0920 telephone
214~706-0021 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

ESS 2

PAGE 2



214 708 0921 ; OCT-26-04  0:41AM; PAGE 7/7

CERTIFCATE OF SERVICE

3

This is to certify that a true, eof*rect and complete copy of the foregoing instrument
has been served in accordance with Rule 21a of the Texas Rules of Civil Procedure on

October 26, 2004 to:

Thomas H. Keen
Looper Reed & McGraw
1601 Elm Street, Suite 4100

Dallas, Texas 75201
VIA FACSIMILE

Anthony Vitullo

Zach Mayer

Fee, Smith, Sharp & Vitullo, LLP
One Gallena Tower

13355 Noel Road, Suite 1200
Dallas, Texas 75240

VIA FACSIMILE

J. Robert Miller, Jt.
MILLER & BROWN, L.L.P,
400 South Ervay Street
Dallas, Texas 75201-5513
VIA FACSIMILE

e —

S P

R

u Robert F, Maris

NOTICE OF ORAL DEPOSITION OF PETER F. HENNESSY, P.E. PAGE 3




214 708 0821

M&E‘

ol At — st et v i et e

; DCT-2B8-04 9:30AM;

s & Lanier

A Emfcw{:m.d Corporation
1450 Meadow Park Bldg., LB 702 Telephone: (214) 706-0920
10440 N. Central Expressway Telefax: (214} 706-n031
Dallas, Taxas y5231 Threct: (214) 706-0025
TELECOPIER COVER SHEET
PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: October 26, 2004

To:

Mike Murphy

ant

Direct Phone Number
Direct Telecopier Number :

(
(
Pages: Cover + 5 ;
IF YOU DO NOT RECEIVE ALL PAG

Re:
File No. 607-066

Message: See attached letter |

Pat Milliken v. Town of Addison

Via Telecopier Number: _972-450-2837

£14) %eé-ogz;z
R14} 706-0921

ES, ;?LEASE CALL Autna at: 1-214-706-0032

Lo i:faaring scheduled on Town of Addison’s

Motion to Compel for Nevember 29, 2004 at 2:00 p.m.

__ Original will follow by mail _x

The Information contained In this facsimile m
anly for the vee of the indivighsl or entity nem
yuu are herehy notified that any vnauthorlz
&trictly prohibiied. ITyou have recelved this o
the numibers liated. Thank yon,

]

O}iginal will NOT follow by mail

upe Is attorney privileged and confidential information intended
ahave. T the reader of this message iz not the intemded recipient,
dizsemination, distribution or copying of this communication i
unication in error, please frnmodiuiely notify ua by telephones st

PAGE 1/4



8ENT BY:

3

E
E

5

H
i
§
H

214 706 6921

M&}I‘ES & L&MB@H*

AFR

Nfeumﬁai Catﬁmn{mn

: OGT-26-04  0:30AM; PAGE 2/4

1450 Meadow Park Bldg, LB 702
10440 N. Central Expressway
Dallas, Texas 75231

VIA FACSIMILE

Thomas H. Keen

LOOPER REED & MCGRAW
1601 Elm Street, Suite 4100
Dullas, Texas 75201

VIA FACSIMILE

Zach T. Mayer

Fee Smith Sharp & Vitullo, L.L.P,
Three Galleria Tower

13155 Noel Road, Suite 1000
Dallas, Texas 75240

V1A FACSIMILE

J. Robert Miiler, Jr.
MILLER & BROWN, L.L.P.
400 South Ervay Street
Dallas, Texas 75201-5513

October 26, 2004

Re:  Pat Milliken v. Town of Addison, et al.
Cause No. 02-4715-F in [he 116th District Court, Dullas County

File No. 5807-066

Dear Counsel:

‘Felephone: (214) 706-0g20

Telefax: (214) 706-0921
Direct: {214) 706-0925

ROBERT F. MARIS
Attorncy at Law

This letter is to advise you that Iﬁefe’njdant Town of Addison’s Motion to Compel has
been reset for hearing on November{2g, 2004 at 2;00 p.m,




SENT BY: ; 214 708 0821

cc:  Court Clerk, 116" Judicial Disttict (fourt

600 Commerce Street, Suite 693
Dallas, Tcxas 75202

JI—

N

; O0T-28-04  8:30AM;

Thank you for your time and a'ftentinn to this matter.

Sincerely,

MARIS & LANIER, P.C.

alker
g sistant to Robert F. Maris

PAGE 3/4



SENT BY:

¥

VIA FACSIMILE

Mike Murphy

Steve Chutchian
Town of Addison

P.0. Box g010
Addison, Texas 75001

214 708 po2

pr—

; DOT-28.-04  G:304M;

PAGE 4/4



AENT BY: ; . 214 706 0921 ; 8EP-47-D4 14:25AM; PAGE 1/3

Maris & Lanier

A Profossionst Curpornfien

1450 Meadow Park Bldg., LB 702 10440 N. Cenlral Expressway Dallas, Texas 76231

TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date; September 17, 2004
To: Mike Murphy Via Telecopier Number:  (872)450-2837
To: Steve Chutchian  Via Telecopier Number:  (§72)450-2637
To: Bruce Grantham  Via Telecopier Number:  (8721864-2334
From; Amy L Walker Leqal istant

Direct Phong Number 0 {214} 706-0922

Direct Telecopier Number : (214 706-0921
Pages: Cover + 2‘
IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Debbie at: 214-706-0920

Re: File No. 507-086: Pat Milliken v. Town of Addison

Message; See attached [etter re: pre-inspection meeting.

x__ Original will NOT follow by mail

____ Original will follow by mail

The Infonmation contained In this facslmile message is sttorney privileged and confidential
information intended only for the use of the individual or entity named above. i the reader of this
messgage 8 not the intended recipient, you are hereDy notified that any unauthorized dlasemination,
distribution or copying of this communication is strictly prohibited. IF you have received this
communication in error, please immadiately notify ug by telephone at the numbers Hated. Thank you.



BENT BY: ; : 214 706 0B24 ; SEP-17-04 11:26MM; BAGE 2/8

Maris & Lanier

A Profensional Corpuration

1450 Meadow Park Bidg., LB 702 10440 N. Central Expressway Dallas, Texas 75231
214-706-0920
214-708-0921 (FAX)

September 17, 2004

VIA FACSIMILE VIA FACSIMILE

Zach T. Mayer J. Robert Miller, Jr.

Fee Smith Sharp & Vitullo, L.L.P. MILLER & BROWN, L.L.P.
Three Galleria Tower 400 South Ervay Street
13155 Noel Road, Suite 1000 Dallas, Texas 75201-5513

Dallas, Texas 75240

Re: Pat Milliken v. Town of Addison, st al.
Cause No. 02-4715-F in the 116th District Court, Dallas County
File No. 807-066

Dear Zach and Robert:

This letler is to advise you that we have scheduled a pre-inspection meeting for
Monday, September 20, 2004 beginning at 3:00 p.m. The meeting will take place at the
Finance Building, located at 5350 Beliline Road, Addison, Texas 75240, Mr. Maris, Mike
Murphy, Steve Chutchian, and the surveyor, Bruce Grantham, P.E. will be present at the
meeting, Each of you and your respective experts are invited to attend.

Also, | am attaching Grantham & Associates, Inc.’s survey estimate for your client's
consideration in splitting the cost of same.

If you have any questions, comments, of concerns, please do not hesitate to call.
Sincerely,

MARIS & LANIER,

8

L. Walker
h] Assistant to Robert F. Maris

Enclosure



SENT BY: ;

3

e

214 708 0821

VIA EACSIMILE

Mike Murphy

Steve Chutchian

Town of Addison

P.O. Box 8010

Addison, Texas 75001
(w/o encl.}

VIA FACSIMILE
Bruce Grantham, P.E.
Grantham % 35§_aciqte§, _lnc. ,

; SEP-17-04 11:26AN;

PAGE 3/3
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CAUSENO. 02-4715

PAT MILLIKEN, § IN THE DISTRICT COURT OF
§
Plaintift, §
§
Vs, §
§
TOWN OF ADDISON, THE PRESTON ~ § DALLAS COUNTY, TEXAS
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON HOMES,  §
INC., JON B. COLEMAN, AND §
LEGACY BANK OF TEXAS, §
§
Defendants. § 116™ JUDICIAL DISTRICT
PLAINTIER’S RESPONSE TO

DEFENDANT'S REQUEST FOR DISCLOSURE

TO: LeGacy BANK OF TEXAS, by and through its attorey of record, J. Robert Miller, Jr.,
Miller & Browp, L.L.P., 400 South Ervay Street, Dallas, Texas 75201-5513.

PaT MILLIKEN submits the following responses fo LEGACY BANK OF TEXAS® requests for
disclosure.
(a) the correct names of the parties to the lawsuit;

Resronse:  Plaintiff believes the parties are correctly named.
(v}  the name, address, and telephone number of any and all potential parties;

Responsg:  Plaintiff has just recently become aware that Legacy Bank has sold the
property. Their buyer is a necessary party to this action..

(¢)  the legal theories and, in general, the factual basis of the responding party’s claims or
defenses;

Response:  Plaintiff believes those are adequately covered in her pleadings and in the
responses to discovery previously served. - Specifically as to this
Defendant, the claim relates 1o the current status of drainage from the
Legacy Bank lot to adjacent lots, and any liability the Bank may have for
conveying the property to the new owner without full disclosure of the
pending suit. -




(d) the amount of and any method of calculating economic damages; i.e.; taxes in dispute
and/or attorney’s fees;

RespONSE:  Plaintiff anticipates a total damage calculation of approximately $750,000,
plus attomeys’ fees. The damages include approximately $200,000 in real
property taken and used temporarily or permanently by Defendants,
$275,000 for loss of mature frees and approximately $275,000 in lost
personal property, inconvenience, cleant up time and expense, lost rental
and reconstruction costs. This does not include pumitive darmnages and
temporary or permanent loss of value of Plainiff’s structure as 2 home,
As against this Defendant, continued conditions which relate to the
diminution of value of Plaintiff’s property from the time of Legacy Bank’s
ownership to the present.

{(e) . the name, address, and telephone number of persons having knowledge of relevant facts,
and a brief statement of each identified person’s connection in the case;

- RespoNsE:  All individual partics to the case.

1.

Ron Whitchead - Enows of result of drainage and damage to
Plaintiff*s property. Admitted Town of Addison liability,

Carmen Moran - Knows of fiequent complaints from Plaintiff and
Town’s offer to fix problem.

Mike Murphy - Knows of Town's involvement in approval of
development, observed flooding and aflermath, and has knowledge
of remedial measures taken by Town.

Lynn Chandler - Knows of frequent complaints by Plaintiff, codes,
laws and ordinances of Town of Addison.

Unknown Town of Addison policemen - Know of Plaintiff's
objection to presence of Defendants on Plaintiff’s property.

Unknown Town of Addison firemen - Know of flooding damage
and pool drainage.

Gary Petit — Knowledge of inadequate construction measures to
control offsite drainage. Lack of adequate drainage studies to
effect a solution. '




O

for any testifying expext:
{1}  the expert’'s name, address and telephone number;

L. Gary M. Petit, P.E. (see attached curriculum vitae).
2. David Knighton (see attached resume).

3. Peter F. Hennessy, P.E. (see attached resume)

4, Thomas H. Keen

RESPONSE:

(2)  the subject matier on which the expert will testify;

RESPONSE: 1 Drainage problem on Plaintiff’s property. State law, proper
procedares and remedies.

2. Proper home and lot development. Remedial construction
costs.

3. Existing conditions of drainage from adjacentr lots
contribute to “pooling™ in areas indicated by Plaintiff,
4. Reasonable and actual attorneys® fees.
(3)  the general substance of the expert’s mental impressions and opinions and a brief

summary of the basis for them, or if the expert is not retained by, exuployed by, or
otherwise subject the control of the responding party, documents reflecting such

information;
RESPONSE: 1. Defendant homebuilders had insufficient drainage plans
and improperly handled drainage changes caused by
development.

2. Defendant homebuilders did not follow proper lot
development techniques to hand drainage. Cost of
reconstruction of lower part of Plaintiff®s home is probably
cost prohibitive, but might be as much as $200,600.

3. See attached.

4. Reasonable attomeys’ fees based on issues, efforts, time,
complexity, experience of attorney and results obtained.

(A}  all documents, tangible things, reports, models, or date compilations that
have been provided to, reviewed by, or prepared by or for the expert in
anticipation of the expert’s testimony; and

Responsg:  Produced contemporanecusly, as well as site inspection.




®

(b}

(B) the expert’s current resume and bibliography;
RESPONSE:  Attached,

any discoverable witness statements.

RESPONSE: None recorded. Recounted in documents produced with discovery
previously produced. None from Defendant Legacy Bank.

Any settlement agreements described in Rule 192.3(g); and
RESPONSE:  Nons.

Any witness statements described in Rule 192.3(h).
RESPONSE:  None.

Respectfully submitted,

LOOPER & MCHRAW
A Professjonal Corporglio ﬂ
Bly: L’“ xt \\\,

TroMas H, KEEN
State Bar No. 11163300

1601 Elm Street, Suite 4100
Dallas, Texas 75201

Telephone:  214.954.4135
Facsimile:  214.953.1332

ATTORNEY FOR PLAINTIFF PAT MILLIKEN



CERTIFICATE OF SERVICE

1 certify that a true and correct copy of the foregoing document has been forwarded via
certified mail, return receipt requested, this 15® day September, 2004, in accordance with the
Texas Rules of Civil Procedure to the following person:

Michaei J. McKleroy, Jr.

Maris & LaNIER, P.C.

1450 Meadow Park Blvd., LB 702
10440 N. Central Expressway
Dallas, Texas 75231

Zach Mayer

FEE, SMITH, SHARP & ViTuLLO, L.L.P.
One Galleria Tower

13355 Noel Road, Suite 1200

Dallas, Texas 75240

J. Robert Miller, Jr.

Miller & Brown, L.L.P.
400 South Ervay Street
Dallas, Texas 75201-5513

W L

THOMAS H. Keen

SATHKChients\Milliken, Pai\Discovery\Response to Ist Disclasupes-Lepacy Bank doc

JyT——
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g-30-04 D2:49F Pete lannessay 97z. 5.7087

HENNESSEY ENGINEERING, INC.

1417 W. MAIN ST. - SUITE 100 - CARROLLTON, TEXAS 75006-6912
(972) 245-9478 - FAX (972) 245-7087

Mr, Thomas 1L Keen August 30, 2004
Looper, Reed and McGraw, Attomeys

Thanksgiving Tower

1601 Elm Street

Dallas, Toxas 75201

Re: Mrs. Pal Millikan, Resident

14905 1.zke Forest Drive HE: 0407.05
Phone; 214-237-6351 Fax; 214-953-1332
Attorney Chent Privilege
Dear M. Keen,

On August 16, 2004, 1opographical survey readings were laken at 14905 Lake
Forest, Addison, Texas. Since the consiraction of the housc 1o the south, the resident
stated there was a history of flooding af the Jower back porch and poo! ares and of water
peaﬂingﬂeaé&eﬁvnt side of the honse. A level loop was uscd to take spot grade

tlevations at approximately 50-foot intervals.

The readings confirmed the problem drainage areas the resident deseribed, The
pording along the house in the front yard is due to a low-lying arca just in front of the
house and cast of the entry steps 1o the front door. This area should be recontoured
ensuring dramage away from the house and chanmeled toward Lake Forest Drive,

The flooding occurs in the back on the lower porch and pool area and inside the
Jower level of the houss. It is caused by a rajsed area or berm and defined by 2 cross-tic

retaining wall an the south side of the backyard 1hat deflects run-off water toward the
house. The water then skirts around a small stone wall and under a wood deck, whers it

then falls onlo the Jower porch and pool area.

=01




" Aug~-30-04 0Z2:49P Pete ennessay a7z. 5.7087

Recent improvements to the property to the south have included a stone retaining
wall with multiple 2” drain holes that drain water pooled up against the wall. There arc
approximately 34 of these drain holes, about 5 to 8 feet apart from aach other, along a
maijosity of the wall. These pipes feed run-off watcer fom the elevated property to the
south onto the surveyed property, increasing the amount of in-off water on th’c property
and the chances of flooding. Possible solutions 1o this problem would be to construet
Swale 1 beginning at the southwest comer of the house and ninning northwest below the
cross-tie wall and intersocting with the swale on the west side of the property that leads to
4 box mist in the northwest comer of the proporty. This Swala 1 would charmel the water
from the adjoining property to the south,

A secondary swale, Swale 2, should be constructed south of the stone retaining
wall and nmning parallel with the wall in a northwesterly divection and tuming north
aftcr clcaring the steps of the wooden deck. This Swale 2 would intersect the inlets along
the north boumdary line. M is also recommend to extend the stone retaining wall past the
wood deck, which would further ensure drainage away from the patio arca. Therc are 4-
2'x2’ grate inlets along the fence on the north side of the property that handle the
drainage from the south. The drains and the 12” pipe scrvicing the drains are clogged
with leafl and grass clippings, which must be cleared.

Some of the grading problems appear fo be presxisting prior to the improvements
of adjoining property to the south of the site. However, the drainage problems have
multiplied in their severity due to the redivection of the volume of water from the

improvements on the south adjoinmg property.

Yours Sincercly,

Peter F. 1lennessey, P.E. 7 2256 OF I, ;Jim Lindley i
President ' et'e Teshmical Mumager
PH/ckk

HEWord200470407_05 §3% 3

- O
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Sep-15-04 11:40A Pete ‘wrnnessey 8B72.7 S.7087 P.O2

Peter F. Hennessey, P.E.

CEO

Bachelor of Engimeering, University of Quecnsland, Australia
Graduste Bngineering, University of Texas af Arhington
Masters of Busincss Administration, North Texas State University

P Ralmf:mt Qualifications

— Registered Professional Bngineer

Registered Public Surveyor

Over 30 years of experieee in the structural engineering design of rosidential,
commercial, industrial, and institational buildmge, as well as ¢ivil enpincering desipn
and site development related to subdivisions and municipal projects located in the North
Texas area

Actively involved in Vaiue Engincering fo cnsmve clionts obtain the most cost-cffective
design for their projects including developmont of economical construction techniques.
Responsible for the supervision of engineers, designers, draftsmen, and swveyors in the
production of design caleulations, spocifications, and contract documcnts,

Extensive experience in (he cvaluation of soils reponts, preparation of cost estimates,
checking shop drawings, and conducting field inspections for existing structurcs as well
as projeets under construction.

p Related Experience
Structural Projects include:

- MetroPort Office Bldg., 11 story, 150,000 sq. ft,, post-tensioned concrete, Irving, TX
La Sierra Office Bldg., 4 story, 58,800 sq. fi., post-tensioned concrete, Dallas, TX
Market Street West, 5 story office resail remoded, 160,000 sq. 1., Dalles, TX

Strait Lage Residencs, 50,000 sq. f Dallas, TX

Bedford Savings Associalion, 4 siory, 41,000 sq. ft., structoral steel, Bedford, TX
Reoner-Frankford Library, 24,000 sq. £, Dallas, TX

RHD Medicat Center, 3 story, 50,400 sq. ft, structural stocl, Farmers Branch, TX
Forest Groen, S story concrete office, 100,000 sq. R, with pre-cast concrete parking

garuge, Dallas, TX
Western Extrusion, 150,000 sq. ft. manufacturing facility, Carrollton, TX

Civil Engineering projects include:

~ East Meadows residential subdivision, 96 acres, Mesquite, TX

~ Thorough Bred Hifls, residentia] subdivision, 32 acres, Dumcanville, TX

~ Indibm Hills Golf Course, 412 acves, construction cagineering, City of Carrollion,

Carrollton, TX

~ Lakeridge Development, 150 acres, Waxshachia, TX

Pt e S e et




S LeiNG PHTos o5 -1
| QF \ DW ﬂCAU§lﬁ715

PAT MILLIKEN, § IN THE DISTRICT COURT OF
§
Plaintiff, §
§
Vs, 5
§
TOWN OF ADDISON, THE PRESTON ~ § DALLAS COUNTY, TEXAS
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON HOMES,  §
INC., JON B. COLEMAN, AND $
LEGACY BANK OF TEXAS, §
§
Defendants. § 116 JUDICIAL DISTRICT
PLAINTIFF'S RESPONSE TO

DEFENDANT’S REQUEST FOR DISCLOSURE

TO: LEGACY BANK OF TEXAS, by and through its attorney of record, J. Robert Miller, Jr.,
Miller & Brown, L.L.P., 400 South Ervay Street, Dallas, Texas 75201-5513.

PAT MILLIKEN submits the following responses to LEGACY BANK OF TEXAS® requests for
disclosure.
{ay  the correct names of the parties to the lawsuit;

RESPONSE:  Plaintiff believes the parties are correctly named.
(b)  the name, address, and telephone number of any and all potential parties;

REspONSE:  Plaintiff has just recently become aware that Legacy Bank has sold the
property. Their buyer is a necessary party to this action..

{¢)  the legal theories and, in general, the factual basis of the responding party’s claims or
defenses;

RespoNSE: - Plaintiff believes those are adequately covered in her pleadings and in the
responses to discovery previously served. - Specifically as to this
Defendant, the claim relates to the current status of drainage from the
Legacy Bank lot to adjacent lots, and any liability the Bank may have for
conveying the property 16 the new owner without full disclosure of the

pending suit. o

PLAINTIFF'S RESPONSE T( DEFENDANT’S REQUEST FOR DISCLOSURE — PAGE 1




(d) the amount of and any method of calculating economic damages; i.e.; taxes in dispute
and/or attorney’s fees;

RESPONSE:

Plaintiff anticipates a total damage calculation of approximately $750,000,
plus attomeys’ fees. The damages include approximately $200,000 in real
property taken and used temporarily or permanently by Defendants,
$275,000 for loss of mature trees and approximately $275,000 in lost
personal property, inconvenience, clean up time and expense, lost rental
and reconstruction costs. This does not include punitive damages and
temporary or permanent Joss of value of Plaintiff’s structure as a home.
As against this Defendant, continued conditions which relate to the
diminution of value of Plaintiff’s property from the time of Legacy Bank’s
ownership to the present.

(¢) . the name, address, and telephone number of perSOns having knowledge of relevant facts
and a brief statement of each identified person’s connection in the case;

RESPONSE:

All individual parties to the case.

1. Ron Whitehead - Knows of result of drainage and damage to
Plaintiff’s property. Admitted Town of Addison liability.

2. Carmen Moran - Knows of frequent complaints from Plaintiff and
Town’s offer to fix problem.

3. Mike Murphy - Knows of Town’s involvement in approval of
development, observed flooding and aftermath, and has knowledge
of remedial measures taken by Town.

4, Lynn Chandler - Knows of frequent complaints by Plaintiff, codes,
laws and ordinances of Town of Addison.

5. Unknown Town of Addison policemen - Know of Plaintiff's
objection to presence of Defendants on Plaintiff’s property.

6. Unknown Town of Addison firemen - Know of flooding damage
and pool drainage.

7. Gary Petit — Knowledge of inadequate construction measures to
control offsite drainage. Lack of adequate drainage studies to
effect a solution.

PLAINTIFF’S RESPONSE TO DEFENDANT’S REQUEST FOR DISCLOSURE — PAGE 2



(£} for any testifying expert:

(1) the expert’s name, address and telephone number;

RESPONSE: 1 Gary M. Petit, P.E. (see attached curticulum vitze).
2 David Knighton {see attached resumne).
3. Peter F. Hennessy, P.E. (see attached resume)
4 Thomas H. Keen

{2)  the subject matter on which the expert will testify;

RESPONSE: 1. Drainage problem on Plaintiff’s property. State law, proper
procedures and remedies.
2, Proper home and lot development. Remedial construction
costs.
3. Existing conditions of drainage from adjacent lots

contribute to “pooling™ in areas indicated by Plaintiff.
4, Reasonable and actual attorneys’ fees.
(3)  the general substance of the expert’s mental impressions and opinions and a brief

summary of the basis for them, or if the expert is not retained by, employed by, or
otherwise subject the control of the responding party, documents reflecting such

information;

RESPONSE: 1. Defendant homebuilders had insufficient drainage plans
and improperly handled drainage changes caused by
development.

2. Defendant homebuilders did not follow proper lot

development techniques to hand drainage. Cost of
reconstruction of lower part of Plaintiff’s home is probably
cost prohibitive, but might be as much as $200,000.

3. See attached.

4, Reasonable attorneys’ fees based on issues, efforts, time,
complexity, experience of attorney and results obtained.

{A)  all documents, tangible things, reports, models, or date compilations that
have been provided to, reviewed by, or prepared by or f@r the expert in
anticipation of the expert’s testimony; and

Responsg:  Produced contemporaneously, as well as site inspection.

PLAINTIFE'S RESPONSE TO DEFENDANT'S REQUEST FOR DISCLOSURE - PAGE 3




(B)  the expert’s current resume and bibliography;
RESPONSE:  Attached.
(&) any discoverable witness statements.

RESPONSE:  None recorded. Recounted in documents produced with discovery
previously produced. None from Defendant Legacy Bank.

(h)  Any settlement agreements described in Rule 192.3(g); and
RESPONSE:  None.
) Any witness statements described in Rule 192 3¢h).

RESPONSE: None.

Respectfully submitted,

LOOPER & MC W
A Professional orporﬁ (\\
By: L‘-" x ‘ \\\

THOMAS H. KEEN
State Bar No. 11163300

1601 Elm Street, Suite 4100
Dallas, Texas 75201

Telephone:  214.954.4135
Facsimile:  214.953.1332

ATTORNEY FOR PLAINTIFF PAT MILLIKEN

PLAINTIFF'S RESPONSE TO DEFENDANT’S REQUEST FOR DISCLOSURE - PAGE 4




CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing document has been forwarded via
certified mail, return receipt requested, this 15® day September, 2004, in accordance with the
Texas Rules of Civil Procedure to the following person:

Michael J. McKleroy, Jr.

MARIS & LANIER, P.C.

1450 Meadow Park Bivd., LB 702
10440 N. Ceniral Expressway
Dailas, Texas 75231

Zach Mayer

FEE, BMITH, SHARP & VITULLO, L.L.P.
One Galleria Tower

13355 Noel Road, Suite 1200

Dallas, Texas 75240

J. Robert Miller, Jr.

Miller & Brown, L.L.P.

400 South Ervay Street

Dallas, Texas 75201-5513 R

THOMAS H. KEen '

SATHK\ MientsiMitiiken, FatiDiscovery\Response fo 1st Disclosures-Legacy Bank doc
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HENNESSEY ENGINEERING, INC.

e
1417 W. MAIN ST. - SUITE 100 - CARRGLLTON, TEXAS 75006-8812
(972) 245-9478 - FAX (972) 245-7087

Mr. Thomas LL. Keen August 30, 2004
Looper, Reed and McGraw, Allomneys

Thanksgiving Tower
1661 Elm Strect
Diallas, Toxas 75201

Re: Mrs, Pat Millikan, Resident
14905 T.ake Forest Drive HE: 0407.05
Phone: 214-237-6351 Fax: 214-953-1332
Attorney Client Privilege

Dear M. Keen,

On August 16, 2004, topographical survey readings were taken at 14905 Lake
Forest, Addison, Texas. Since the construction of the housc to the south, the resident
stated there was a history of flooding al the lowcer back porch and pool area and of water

ponding along the front side of the house. A level loop was uscd to take spot grade

clevations at approximately 50-foot intervals.

The readings confirmed the problem drainage areas (he resident deseribed. The
ponding along the house in the front yard is due to a low-lying arca just in front of the
house and cast of the entry steps to the front door. This area should be recontoured

ensuring drainage away [rom the house and channeled toward Lake Forest Drive.

The flooding occurs in the back on the lower porch and pool area and inside the

lower level of the house. Tt is caused by a raised ares or berm a cross-lic N

retaind 1k side of the backvard thal deflects run-off water low

house. The water then skirts around a small slone wall and under a wood deck, where it

—-—

then falls onto the lower poreh and pool area.

STRUCTURAL CIVIL PLANNING SURVEYIMNG
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Recent improvements to the property to the south have included a stone retaining
wall with multiple 2” drain holes that drain waier pooled up against the wall. There are

approximately 34 of these drain holes, about 3 to 8 fzet apa:‘t from each other, along a

ma;onty of the walk These p}pas ﬁﬁd run-off water h'orrz the &lﬁ*@;ﬁﬁd propeny to the

~South onfo the surveyed property, increasing the amount of run-off watg

on the property
and the chances of flooding, MFossible solutions o this problem would be to construct |
Swale 1 beginning at the southwest comer of the house and running northwest below the
cross-tie wall and intersecting with the swale on the west side of the property that leads to

a box inlet in the northwest corner of the proporty. This Swale | would channel the water

from the adjoining property to the south.

A secondary swale, Swale 2, should be constructed south of the stone retaining

wall and running paratlel with the wall in a northwesterly direction and turning north

after clearing the steps of the wooden deck. This Swale 2 would intersect the inlets along
the north boundary bine. M is also recommend 1o extend the stone retaining wall past the ]
wood deck, which would further ensure drainage away from the patio arca, There are 4-

2'x2" grate inlets along the fence on the north side of the property that handle the

drainage fromu the south. The drains ang] fipe scrvicing the drains are clogged

with leaf and grass clippings, which musTbe cleared.

Some of the grading problems appear (o he preexisting prior to the improvements
of adjoining property to the south of the site. However, the drainage problems have ;K,*

multiplied in their severily due to the redireclion of the volume of water from the

improvements on the south adjoining property.

r—

Yours Sincerely,

?f:ter E. ilexmessey, P iz

a"“’%}“;\x ; Iim Lindiey 5

President ;’:" * "'u.;r'&, Technical Manager

)
kXA ixs
PH/ckk  PETER HENNESSEY 2

|}
Word\2004\J0407_05 424 33205 o /&7
o Bl
™ -
R




CAUG-30-04 02:50F Pate iennesseay

a7

.22 SRate. |6

N
F\\ .7 N <
N

X o é
526 — %

245 .7087

Pﬂﬁ?ﬁma —

ExTeng -t




-

' Aug-30-04 OZ:S50P Pete Jennassey 97" 2457087 e.04
267w 5;§iﬁt55_k?} 206‘ 397
2 G LT TTS: SUN—. A . ) g’ &
-8 STUCO waLL -3
Te—— . N
¥,—\< ) \ \97‘73'“\ R “\85‘?? T
P (dry e N\ .,!,:_E.—NCE: - - GUT ek D25
0 ‘ R‘T 7 § N Ny Z
; , k| ~
1,,,7. N ‘i _D\ \ . ~<_ .
- “\ ~ D : .
o .lf g \? ~ .
S . (u j 0&.‘ ~ e+ e o (%,9(}
IMED - | N 893 6197 N "
16'9 ) ™~ . -
§TA RS ' \Z'\ ~ | Y= - S 7{’(‘\9683-?‘;: A
' @ F~ . - “‘\\ “p K& | w |
[//// mr {1360~ _ > TS0 T~
?{37 > ‘ Oﬂ'ﬂfﬂg oS > - ;[iﬁ T >~.; % S
; Pﬁo Pose O " )
T afF " T . :
S e L e
[ ~ “J <i§”..--- | AN @;}5 2 | SCALE
\, o - ~ 7—5\\ ~ & -~ 1. I&::?of
%? o W — - ~ - ~ > ™ .
S ‘2 T~ AN S




Sep-i5-04 11:40A Pete “ennessay 977 245.7087

H

Peter F. Hennessey, P.E.

CEO

BRachelor of Engineering, University of Quecnsland, Australia
Graduate Engineering, University of Texas at Arlington
Masters of Busincss Administration, North Texas State University

r—

———

p Relevant Qualifications

Registered Professional Engincer

Registered Public Surveyor

Over 30 years of experience in the structural engineering design of rcsidential,
commercial, industrial, and institulional buildings, as well as civil engincering design
and site development related to subdivisions and municipal projeets located in the North
Texas arca.

Actively involved in Value Engineering {o cnsure clicnts obtain the most cost-cffective
design for their projects including development of economical construction techniques,
Responsible for the supervision ef engineers, designers, draftsmen, and survcyors in the
production of design calculations, specifications, and contract documcents,

Extensive experience in the cvaluation of soils reports, preparation of cost estimates,
checking shop drawings, and conducting field inspections for existing structurcs as well
as projocts under construction.

p Related Experience
Structural Projects include:

e

MetroPort Office Bldg., 11 story, 150,000 sq. ft., post-tensioned concrete, Trving, TX

La Sierra Office Bldg., 4 story, 58,800 sq. f1., post-tensioned concrete, Dallas, TX
Market Street West, 5 story office retail remodel, 160,000 sq. fl., Dallas, TX

Strait Lane Residence, 50,000 sq. . Dallas, TX

Bedford Savings Associulion, 4 story, 41,000 sq. 1., structural steel, Bedford, TX
Renner-Frankford Library, 24,000 sq, ft., Dallas, TX

RHD Medical Center, 3 story, 50,400 sq. ft, structural sicel, Farmers Branch, TX
Forest Green, 5 story concrete office, 100,000 sq. f., with pre-cast concrete parking
garage, Dallas, TX

Western Extrusion, 150,000 sq. fl. manufacturing facility, Carrollten, TX

Civil Engineering projects include:

Sk

—

East Meadows residential subdivision, 96 acres, Mesquite, TX

Thorough Bred Hills, residential subdivision, 32 acres, Duncanvyille, TX

Indian Hilfs Golf Course, 412 acres, comsiruction cngineering, City of Carrollion,
Carrollton, TX

Lakeridge Development, 150 acres, Waxahackie, TX

HAH_Evesumesipeteirssume_psala doo
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Grantham & Associates, Inc..

September 10, 2004

Mr. teve Chuichian, P.E.
Town of Addison

16801 Westgrove Dnive
PO Box 9010

Addison, TX 750019010

Re: 14905 Lake Forest Drive Lot Survey
Proposal for Surveying Services

Dear Mr., Chutchian:

Pursuant to your request, Grantham & Associates, Jnc. (G&A) has preparcd this proposal for surveymg
services at 14905 Lake Forest Drive. The scope of services for this project is being proposed in two
phases as outhined below:

Scope of Services
Phase ) — Lot Survey

This phase of ths pm_;ect will set down the lot and the existing easements, as wel} a5 determine the
location of the drainage structures. The following details the scope to be petformed during this phase.

s Project control will be established on the site, Per the Town’s request, G&A will be setting
local control on this lot. The survey will not be tied inte the Town's control system.

The propexty comers for 14503 Lake Forest Drive will be jocated and surveyed.

The existing drainage structures along the rear lot ling will be field surveyed.

The Town will supply the subdivision plat, which G&A will review,

Gé&A will prepare a detailed exhibit incorporating the above information.

- ® 8

Phase 2 — Topographic Lot Surve
G&A will perform a complete topographic survey of the property. The following details the scope to be
yerformed during this phase.

This phase assumes that Phase 1 has been completed or is completed simultaneously,

»
» Drainage patiems on the property and deck will be established through surveyed elevations.
*  All trees on the property will be tied down.
» The house will be located, including the deck and all dewnspeuts
+ The topographic information will be incorporated into the detailed exhibit deseribed in Phase
1.
Schedule

The required fietd work will be completed berween September 20™ and September 24", as previously
directed. All deliverables will be submitted to the Town within one week of ¢completing the feld work.

16919 & Shieh Road, Suita 310, L.B. 8 - Garlang, Texps 75042 weawgra-cenet - Tab (972) 864.2333 » Fow [972) 5642334
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M. Steve Chutchian
Septembser 10, 2004
Page 2

Proposed Fee

Exhibit A containg a manhour estimate and cost proposal for the surveyirig services. The following 18 2
surnmary of the fees desceribed in Exhibit A:

Phase 1 — Lot Survey $1,450
Phase 2 — Topographic Survey ‘ $2,100
Project Expenses S B_200
. Total Fes: 33,750
Assumptions

The following assumptions have been made in preparing this proposal;

The Town will supply the subdivision plat and drainage plans.

Phage 2 assumss that Phase 1 bas been completed or is being completod simultaneously.

All field work must be completed the week of September 20, 2004.

The Town will provide the field crew with the authority necessary to enter the property. This
may include Town staff on-site to insure that there is not disruption by the property owner of
the work to be performed.

s ¢ » @

If you have any questions about this proposal, please contact me.

Very truly yours,

¢e Grantham, P.B

GAWPDOCSPROFPOSAL\ADDISOM Luke Forest Survey.doc
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GRANTHAM & ASSOCIATES, INC.
PROPOSED MANHOURS / COSTS

14805 Lake Forest Drive Lot Survey
Addison, Texas

DATE: September 10, 2004

DISCIPLINE  HOURLY RATE
Project Burvey Suvrvey Survay
Engineer | Manager Tech Crew TOTAL
TASK $100 §$100 $50 $S0 COST
Phase 1: Tie Down Lot, Easements, Dralnage Stractures
Set! Project Conlrol 4 1 k3 196.00
Locate Properly Corpers / Drainage Struciures 4 4 $ 760.00
Research Subdivision Plat 1 % 100.00
Prepare Property Exhibit 2 4 $ 400.00
Sub-Totsl| 0 8 4 5 $  1,450.00
Phase 2: Complete Topographic Survey of Lot
Topographic Survey of Lot 2 4 10 $ 1,700.00
Prepare Property Exhibil 1 8 $ 400,00
Sub-Total 2 5 1¢ 10 § 210000
TOTAL HOURS 2 13 14 15
TOTAL COST I DISC 200 £4,300 3700 $1,350
PROJECT MANHOUR COSBT:| & 3,550.00
PROJECT EXPENSES] $ 200.00
TOTAL PROJECTCOST! 8§ 3,750.00
Notes:

1. Survey must be performed between Seplember 20 and Seplember 24,
2. The Town will furnish the subdivision plats within the prolect limits,

3. A digital copy of the topographic survey will be submitted to the Town of Addison.
4. The cost to complete Phase 2 assumes that Phase 1 has been completed or is being performed simultaneously.

Lake Forast Survey xls

8r10/G4
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TOWN OF ADDISON

PUBLIC WORKS
To: From:

Company: /("‘5;/%
eaxw A Y 706052/
Date: ? —fO =g ¥

No. of Pages(including cover}): 2

—

A

Michael E. Murphy, P.E.
Director of Public Works

Office: 972/450-2878
Fax: §72/450-2837

16801 Westgrove
P.O. Box 9010
Addison, TX 75001-9010

/ﬂ —
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Fax Call Report

Job Date Time Type Identification  Duration Pages Result
951 971072004 4:41.09P4  Serd 92147060921 1,29 4 0K
TOWN OF ADDISON

PLUBLIC WORKS
H Richasl £, Murphy, P.E
e From Diractor of Public Works
Ala? K

¢ e Office: B7450-2878
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Date: —ra B0 B0t
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M&I"IOLS & L&]ﬂlﬁ@]}?

A Professional Corporation
1450 Meadow Park Bldg., LB 702 10440 N. Central Expressway Dallas, Texas 75231
214-706-0920
214-706-0921 (FAX)

August 26, 2004

6" Judicial District Court
erce Street, Suite 693
, Texas 75202

Re: Pat Milliken v. Town of Addison, et al
Cause No, 02-4715-F
File No. 607-066

Dear Court Clerk:

Enclosed please find the original and one (1) copy of Town of Addison’s
Supplement to its Amended Motion to Exclude or Limit Expert Testimony.

Please file the original and return a file-marked stamped copy of the enclosed back
to me in the self-addressed stamped envelope provided herein.

Should you have any questions, please do not hesitate to contact me. Thanking you
in advance for your time and attention,

Sincerely,

Enclosure



COURT CLERK
August 26, 2004
PAGE 2

cc:.  Thomas H. Keen
LOOPER REED & McGRraw, P.C.
4100 Thanksgiving Tower
1601 Elm Street

Dallas, Texas 75201
VIA CERTIFIED MAIL NO. 7003 1680 0004 2873 6935

(w/encl)

Zach T. Mayer
FEE SMITH SHARP & VITULLC, L.L.P.
One Galleria Tower
13355 Noel Road, Ste. 1200
Dallas, Texas 75240
VIA REGULAR MAIL

{(w/encl)

J. Robert Miller, Jr.

MILLER & BROWN, L.L..P.

400 South Ervay Street

Dallas, Texas 75201-5513

VIA REGULAR MAIL
{w/encl.)
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bce:

Rickey Garen

Texas Municipal League

Intergovernmental Risk Pool

P.C. Box 149194

Austin, Texas 78754
(wlencl.)

Ken Dippel
Cowles & Thompson
901 Main Street, Suite 4000
Dallas, TX 75202
(wlencl.)

- Michael E. Murphy, P.E.

Lynn Chandler

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-9010
{wlencl.)



CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

V.
116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

DALLAS COUNTY, TEXAS

L% LN D LN K03 LOn U0 L U AN O KO

Defendants.

TOWN OF ADDISON’S SUPPLEMENT TO ITS AMENDED
MOTION TO EXCLUDE OR LIMIT EXPERT TESTIMONY

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Defendant Town of Addison ("Addison”) and files this supplement to
its amended motion seeking to exclude or limit the expert testimony of persons designated
by Plaintiff Pat Milliken {“Plaintiff"). In support of this Motion, Addison respectfully shows
this Honorable Court the following:

l.

1. Addison aftaches the First Amended Affidavit of Robert F. Maris and
incorporates same into the Town of Addison’s Amended Motion to Exclude or Limit Expert
Testimony as if fully set forth therein, This Amended Affidavit is intended to replace the
Affidavit of Robert F. Maris attached fo Addison's Amended Motion to Exclude or Limit

Expert Testimony as Exhibit “C."

TOWN OF ADDISON'S SUPPLEMENT TO ITS AMENDED
MOTION TO EXCLUDE OR LIMIT EXPERT TESTIMONY PAGE 1



I1.
Prayer
WHEREFORE, premises considered, Addison respectfully requests that this
Hongrable Court enter an order granting Addison’s Motion to Exclude Expert and striking
Plaintiff's Experis from testifying as an expert in this matter or, in the alternative, limiting
their testimony as appropriate and for any and all other relief to which Addison may show

itself justly entitled.

Respectfully submitted,
MARIS & LANIER, P.C.

Robert F. Ma;‘ig/

State Bar No. 12986300
Marigny A. Lanier

State Bar Neo. 11933200
Michael J. McKleroy, Jr.
State Bar No. 24000085
1450 Meadow Park Building
10440 N. Ceniral Expressway
Dallas, Texas 75231
214-706-0920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

TOWN OF ADDISON'S SUPPLEMENT TO ITS AMENDED
MOTION TO EXCLUDE OR LIMIT EXPERT TESTIMONY PAGE 2




CERTIFICATE OF SERVICE

This is to certify that a true, correct and complete copy of the foregoing instrument
has been served in accordance with Rule 212 of the Texas Rules of Civil Procedure on the

26th day of August, 2004, to:

Thomas H. Keen

LOOPER REED & MCGRAW, P.C.
4100 Thanksgiving Tower

16801 Elm Street

Dallas, Texas 75201
ViA CERTIFIED MAIL RECEIPT
NO, 7003 1680 0004 2873 6835

Zach T. Mayer

FEE SMITH SHARP & VITULLO, L.L.P.
One Galleria Tower

13355 Noel Road, Ste. 1200

Dallas, Texas 75240
VIA REGULAR U.S. MAIL

J. Robert Miller, Jr.
MILLER & BROWN, L.L.P.
400 South Ervay Street

Dallas, Texas 75201-5513
VIA REGULAR U.5. MAIL

607.068\exclude-supp.mtn.wpd

TOWN OF ADDISON’'S SUPPLEMENT TO ITS AMENDED
MOTION TO EXCLUDE OR LIMIT EXPERT TESTIMONY

PAGE 3
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintilf,

V.
116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

Defendants. DALLAS COUNTY, TEXAS

O U0 LN 00 WO Ll i con Lo up un

FIRST AMENDED AFFIDAVIT OF ROBERT F. MARIS

STATE OF TEXAS §
§
COUNTY OF DALLAS §

BEFORE ME, the undersigned Notary Public, personally appeared the person
known to me to Robert F. Maris who, upon being duly sworn, upon his oath deposed and
stated the following:

1. "My name is Robert F. Maris. | am more than eighteen (18) years of age,
have never been convicted of a crime involving moral turpitude and am otherwise
competent to provide an affidavit. The facts contained within this affidavit are within my
personal Knowledge and are true and correct.

2, | am currently an attorney employed by Maris & Lanier, P.C., the law firm
representing Defendant Town of Addison (*Defendant”) in the above-styled and -numbered
cause. | have represented Defendant in this case since the suit waé filed.

3. On or about July 15, 2004, Plaintifft Pat Milliken ("Plaintiff”) forwarded the

documents Bates labeled CRUM 00001 through 00633. Atrue, correct and complete copy

FIRST AMENDED AFFIDAVIT OF ROBERT F, MARIS PAGE 1




of a portion of those documents that are referenced in Town of Addison’s Amended Motion
to Exclude or Limited Expert Testimony is attached to the said Motion as Exhibit “C-1,” and
made a part herein by reference. These documents were produced pursuant to an
agreement made during the Deposition of Clyde Crum to produce a list of cases in which
he had testified for the last five (5) years, his appraisal log to the extent that it reveals prior
appraisals given showing stigma damages and literature supporting his opinions of
diminution of value, specifically the stigma or the buyer psychology damages, given in the
course of his deposition. Upon reviewing the documents produced, | was able to
determine that all that has been produced is an appraisal schedule, including the appraisal
of Plaintiff's property, copies of correspondence between Crum and Plaintiff or Plaintiff's
attorney, another copy of the appraisal and the literature. The list of testimony was not
produced.

FURTHER AFFIANT SAYETH NOT.

Kl -

ROBERT F. MARIS

a%l_ﬁl\l%?fAND SUBSCRIBED TO BEFORE ME, the undersigned Notary Public, on
the day of August, 2004,

e ity et %
y 9N

AMY L. WALKER
Notary Public, State of Texas § Public in and for

My Appoinment Expires The ate of Texas
12 13 2007 ;

v

FIRST AMENDED AFFIDAVIT OF ROBERT F. MARIS PAGE 2
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Sent by: ARS ENGINEEHS INC 21473831685 0B/25/04 4:45PM;#880; Pegje ’2!’3-‘

' ARS |
Cigars e

Civil Engineering » Planning « Surveying

Auvgust 24, 2004

Mr. Steve Chutchian
Town of Addison

16801 Westgrove Drive
Addison, Texas 75001

Re:  Proposal for Surveying Services
Lots 1B and 2, Milliken Addition
Addison, Texas

Dear My, Chutchian:
ARS Engineers, Inc, is pleased to present this proposal for surveying services. We
understand the site is located on Lake Forset Drive and involves Lots 1B and 2 of the

Milliken Addition, Summarized below is our proposed scope of work, followed by our
fee proposal.

SCOPE OF WORK

Task 1 — Prepare an exhibit indicating the location of existing drainage facilities located
along the west line of Lots 1B and 2 in relation 1o the lot line and 5 foot wide drainage

gasement
1. Field locate the property lines
2. Field locate surface drainage structures

3. Uncover and field locate the existing storm sewer pipe every 25 feet along
the route across Lot 2, special attention will be given to locating the pipe
at bends

4, Prepare an exhibit (11 x 17 or larger) showing the lot line, drainage
easement and existing drainage facilities

5. All work will be performed under the direct supervision of a registered
public Jand surveyor

Task 2 — In addition to Task 1, prepare a detailed topographic survey of Lot 2

i ‘Transfer a benchmark to the sife from a nearby Town of Addison
monument

2. Field locate all surface features including, fences, trees, building, drives,
walks, pool, stairs, steps, downspouts, other drainage features, roof lines

3. Field locate ground elevations

4. Prepare a detailed topographic contour map indicating all above ground
improvements and the drainage facilities from Task 1 with contours not to
exceed one foot interval, Spot elevations will be provided, when needed
to describe the direcéion of fall

ergslting f‘.‘ng;’nrf«r.s

3910 N. Central Expressway » Suite 1000 o Dallas, Texas 75206 « Phone (214} 739-3152 o Fox (214) 739-316%
e-mail, mail@arsengrs.com . website: Www.griengrs.com



Sent by: ARS ENGINEERS INC 2147393169, Q8725/04 4:45PM;#880; Page 3/3
tar, Steve Chulchian MM é’ Paga 2
Lots 18 & 2, Miftiken Addition DN‘? 0495' August 24, 2004

(7
@ see?7
ARS proposes to perform the work beginning Septemb M . Completion of the

exhibit for Task 1 will be completed by September 24, 2004 and completion of the
topographic map will be completed by October 1, 2004,

We propose to perform the work on 2 lump sum basis per the following schedule:

Task 1 $3,950
Task 2 $4.950
Total $8,900

Task 1 can be authorized singularly without Task 2. However Task 2 requires
authorization of Task 1 also. We have provided separate authorizations below.

Please feel free to call if you have any questions.

Sincerely,
ARS Engineers, Inc,

@&%M

Ayub R, Sandhu, P.E, RP.L.S.
President

,  Task 1 Authorization to Proceed

Sign Date Printed Name & Title

Task 1 & 2 Authorization to Proceed

Sign Date Printed Name & Title
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BENT BY: 214 706 0B21 ; AUG-20-04 11:30AM; PAGE 1/4

..... 1 rperation

1460 Meadow Park Bidg., LB 7¢2 10440 N, Central Expressway Dalias, Texas 75231

Maris & Lanier
A Pl 1Co

TELECOPIER COVER SHEET
PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: August 20, 2004
To: Rickey Garen Via Telecopier Number,  {512)491-2388
To: Ken Dippel Via Telecopier Number:  (214)672-2020
To: Mike Murphy Via Telecopier Number:  (972)450-2837
From: Amy L. Walker, Legal Assistant

Direct Phone Number . {214) 706-0922

Direct Telecopier Number © {214} 708-0921

Pages: Cover + 3
IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Debbie at: 214-706-0820

Re: File No. 607-068; Pat Milliken v, Town of Addison

Message: See attached proposed Rule 11 Agreement.

___ Originatl will follow by mail  _x__ Criginal will NOT follow by mail

The information contained in this faczsimile message is attorney priviteged and confidential
information intended only for the use of the individual or entity named abova. H the reader of this
message is not the intended recipient, you are hereby notified that any unauthorized disgemination,

distribution or copying of this communication ig strictly prohibited. [f you have received this
communication in error, pleaes immediately notity us by telephone at the numbers lisfed. Yhank you.



SENT BY: ; 214 708 05621 . AUG-20-04 11 :30AM; PAGE 2/4

b

Maris & Lanier

.Jl Profsssional Corpnrafien

1450 Meadow Park Bidg., LB 702 10440 N_ Central Expressway Dallas, Texas 75231
214-708-0920 telephone
214-706-0921 facsimile
214-706-0927 direct dial

MICHAEL J. MCKLEROY, JR.

August 20, 2004

VIA FACSIMILE

Thomas H. Keen

LOOPER REED & MCGRAW
1601 Elm Street, Suite 4100
Dallas, Texas 75201

Rea:  Pat Milliken v. Town of Addison, et al
Cause No. 02-4715-F in the 116th District Court, Dallas County
File No. 607-068

Dear Tom:

I am in receipt of your letter dated August 19, 2004 conceming the Mation to
Compel and Motion for Entry Upon Land. According, this letter will serve as a Rule 11
Agreement with respect to beth,

By signing below, you are agreeing to the Motion for Entry Upon Land, including the
date, ime, scope of the inspection, and manner of the inspection.

Further, Plaintiff agrees by signing this Rule 11 Agreement, to supplement its
discovery responses no later than August 30, 2004. Upon receipt of your signature to this
letter, | will cancei the hearing on Defendant's Motion to Compal.

Thanking you in advance for your time and attention,

Sincerely,

MARIS & LANIER, P.C.

Michael J. McKleroy, Jr.

AGREED TO BY:

Tom Keen, Counsagl for Plaintiff


http:AUQ�20�04.11

; AUB-20- 151 AM; AGE 3/4
SENT BY: ; 214 706 0924 j AUC-20-04 11:31M; PAGE 8/

ce.  Zach T. Mayer
Fee, Smith, Sharp & Vitulio, L.L.P.
One Galleria Tower
13355 Noel Road, Ste, 1200

Dallas, Texas 75240
VIA FACSIMILE

J. Robert Milier, Jr,
MILLER & BROWN, L.L.P,
400 South Ervay Street
Dailas, Texas 75201-5513
VIA FACSIMILE



SENT BY: ;

bec:

214 708 0821

Rickey Garen

Texas Municipal League
intergovernmental Risk Pool
P.O. Box 149194

Austin, Texas 78754

VIA FACSIMILE

Mike Murphy

Lynn Chandler

Public Works Department
Town of Addison

P.0. Box 9010

Addison, Texas 75001
ViA FACSIMILE

© ALQ-20-04 11:31AM;

i
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Maris & Lanier 042l

A Profcssional Corporation
1450 Meadow Park Bidg., LB 702 10440 N, Central Expresaway Dallag, Texas 754M

TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: August 20, 2004

To: Rickey Garen Via Telecopier Number;  {512)491-2366
To: n Dippe Via Telecopier Number:  (214)672-2020
To: Mike h Via Telecopier Number:  {872)450-2837

From: Amy L. Walker Legal Assistant

Direct Phone Number © (214) 708-0822
Diract Telecopier Number : (214) 706-0821

Pages: Cover + (Q a

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Debbie at: 214-706-0820

Re: File No. 607-066; Pat Milliken v, Town of Addison
Message: See attached Motion to Compel, Motion for Entry Upon Land.
Notice of Hearing.
___Original will follow by mail ~_x__ Original will NOT follow by mail

The Information contained in this facsimlle mesaage is attorney privileged and confidential
information Intsndad anly for the use of the individual or antity named above. If the reader of this
message is not the Intended reclplent, you ars haraby notifiod that any unauthorized dissemination,
distribution or copying of this communication & atrictly prohibited. W you have received this
communication In error, plooss immadiataly notify us by telaphone at the numbers listad, Thank you,

Vel Jovd TAYSSI0t $0-02-9ny ¢ 1060 904 vi¥
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Maris & Lanier

A Professivnal Corporation

1450 Meadow FPark Bldg,, LB 702 10440 N. Central Expressway Dallas, Texas 75231
214-706-0920 telephone

214-706-0821 facsimile

August 18, 2004

VIA CERTIFIED MAIL NO, 7003 1680 0004 2873 6359
Thomas H. Keen

LOOPER REED & MCGRAW

1801 Eim Street, Suite 4100

Dallas, Texas 75201

Re: Pat Militken v. Town of Addison, et al
Cause No. 02-4715-F in the 116th District Court, Dallas County

File No. 607-066
Dear Tom:
Enclosed please find the Reguest for Entry Upon Land.

Shouid you have any questions, please contact me at the number listed above,
Thanking you in advance for your time and attention,

Sincersly,
Mﬁis & LANIER
x Walker
psistantto Michael J. McKieroy, Jt.

"Amy
Legg

Enclosure

cc.  Zach 7. Mayer
Fee, Smith, Sharp & Vitullo, L.L.P.
One Galleria Tower
13355 Noel Read, Ste. 1200
Dallas, Texas 75240
VIA REGULAR U.S, MAIL
(wlencl)

4
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J. Robert Miller, Jr.

MILLER & BROWN, L.L.P.

400 South Ervay Street

Daltas, Texas 75201-5513

VIA REGULAR U.S. AL
(wlencl)

ig/€ J9vd ‘MySsi0: p0-0C-Onv ¢ 1260 902 FIE ! OIAR IN3B



bce:

Ve/y 39vd

VIA FACSIMILE NO, §12.481-2366

Rickey Garen

Texas Municipal League

Intergovernmental Risk Pool

P.O. Box 148194

Austin, Texas 78754
(w/encl.)

VIA FACSINILE NO. 972-450-2837
Mike Murphy

Lynn Chandler

Public Works Deparnment
Town of Addison

P.0O. Box 8010

Addison, Texas 756001

**Mike, can you forward a copy of the Request for Entry Upon Land to the surveyor
s0 they will know the date, time, and location? Thanks.

‘WYSS:0t ¥0-02-9ny !
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,
'

TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

116th JUDICIAL DISTRICT

£273 L07 L WO LI 0 00 L0 LOn WO e e

Defendants. DALLAS COUNTY, TEXAS

Y UPON LAND

TO:  Pat Milliken, by and through her attorney of record, Thomas H. Keen,
Looper Reed & McGraw, P.C., 4100 Thanksgiving Tower, 1601 Eim
Street, Dallas, Texas 75201.

COME NOW, Defendants, Town of Addison ("Addison"), The Preston Group Designers
and Builders (“Preston Group"), William Long ("Long”), Preston Homes, lnc. ("Preston
Homes"), Jon B. Coleman ("Coleman’} and Legacy Bank of Texas (‘Legacy Bank”)
{collectively "Defendants”} and request that they be allowed t¢ enter upon land, including
improvements, owned by Plaintiff Pat Milliken (“Plaintif’) pursuant to T.R.C.P. Rule 186.7,
The particulars of this request are as follows:

1. Place: 14905 Lake Forest Drive, Addison, Texas 75001 ("Property”), including
entry into the improvements contained on the Property.
2. Time: September 24, 2004 at 1:00 p.m.

3 Manner: The following individuals will be present at the inspection: Michael Murphy,
Roberl F. Maris, Michael J. McKleroy, J. Robert Miller, Jr., Zach Mayer, Mark Roberts

and ARS Surveyors.

REQUEST FOR ENTRY UPON LAND PAGE 1
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4. Purpose/Scope: Dafendants request that they be permitted to enter upon, inspect,
measure, survey and photagraph the property located at 14905 Lake Forest Drive,
Town of Addison, Dallas County, Texas. Specifically, Defendants intend to survey
the backyard and lower level of Plaintiff's property far the following purposes: 1)
determine whether or not the drainage system installed by the Addison exceeds the
drainage easemenl on the west end of Plaintif's lot; 2) determine elevations in the
backyard of Plaintif’s lot to determine the drainage pattern. The surveyor will run
elevations to determine whether or not.thers is anything that the Addison or the
builder Defendants did that are currently creating flood problems on Plaintiff's
property in the backyard; and 3) view and photograph the additional damage
caused to the lower level of Plaintiff's properly.

5. Response to Request:  Plaintiff is requested to file a written response to this
request within 30 days after service of the request pursuant to T.R.C.P. Rule 198.7(c).

Respectfully submitted,

Maris & LANIER, P.C.

-

Ll

Robert F. Maris

State Bar No. 12985300
Marigny A. Lanier

State Bar No. 11933200
Michael J. McKleroy, Jr.
State Bar No, 24000095
1450 Meadow Park Building
10440 N. Central Expressway
Dallas, Texas 75231
214-706-0820 telephone
214-708-0821 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

REQUEST FOR ENTRY UPON LAND PAGE 2
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CERTIFICATE OF SERVICE

This s to certify that a true and correct copy of the foregoing instrument has been
served in accordance with Rule 21a of the Texas Rules of Civil Procedure on August 18,

2004 to:

Thomas H. Keen

Looper Read & McGraw, P.C.
4100 Thanksgiving Tower
1601 Elm Street

Dgllas, Texas 75201
ViA CERTIFIED MAIL NO. 7003 1680 0004 2873 6958

Zach T. Mayer

Fee, Smith, Sharp & Vitullo, L.L.P.
One Galleria Tower

13355 Noel Road, Ste. 1200
Dallas, Texas 75240

VIA REGULAR L5, MAIL

J. Rabert Miller, Jr.
MILLER & BROWN, L.L.P,
400 South Ervay Street
Dallas, Texas 75201-5813

VIA REGULAR U.S. MAL N
[<FHh”

Robert F. Maris

REQUEST FOR ENTRY UPON LAND PAGE 3
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Maris & Lanier

A Pecfossimnal Corporation

1450 Meadow Park Bldg., LB 702 10440 M. Central Expressway Dallas, Texas 75231
’ 214-708-0820 talephone
214-706-0321 facsimils

August 18, 2004

VIA CERTIFIED MAIL NO, 7003 1630 0004 2573 6959
Thomas H, Keen

LOOPER REED & MCGRAW

1601 Elm Street, Suite 4100

Dallas, Texas 75201

Re: Pat Milliken v. Town of Addison, et al
Cause No. 02-4715-F in the 116th District Court, Dallas County
Fite No. 607-066

Dear Tom:

This letter is to advise you that a hearing has been scheduled for Defendant Town
of Addison's Motion to Compel for August 25, 2004 beginning at 2:30 p.m. before Judge
Sims, Room 354. :

Should you have any questions, please contact me at the number listed above,
Thanking you in advance for your time and attention,

Sinceraly,

Walker
ssistantto Michae! J. McKleroy, Jr.

ec: Zach 1. Mayer
Fee, Smith, Sharp & Vitullo, L.L.P.
One Galieria Tower
13355 Noel Road, Ste. 1200
Dallas, Texas 75240
VIA REGULAR U.5. MAIL

1
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J. Robert Miller, Jr.
MiLLER & BROWN, L.L.P,
400 South Ervay Street
Dallas, Texas 75201-5513
VIA REGULAR U.S. MAIL

Court Clerk, 116" Judicial District Court

600 Commerce Street, Suite 633
Dallas, Texas 75202

‘276 39vd ‘AYISI0 $0-02-0nv ¢ 1260 902 712 Y IA@ LN3S



bee:

t2/0F 39vd

VIA FACSIMILE NO. 512-491-2366
Rickey Garen

Texas Municipal League
intergovernmental Risk Pool
P.O. Box 149194

Austin, Texas 78754

VIA FACSINILE NO. 972.450.2837
Mike Murphy

Lynn Chandier

Public Works Department
Town of Addison

P.O. Box 9010

Addison, Texas 75001

'HY9SI0} ¥0-02-90Y ¢
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Maris & Lanier

A Professional Cerpuralion

1450 Meadow Park Bidg., LB 702 10440 N. Cenlral Expressway Dallas, Taxas 75231
214-706-0820
214-706-0821 (FAX)
August 18, 2004
VIA HAND DELIVERY

Cour Clerk, 116" Judicial District Court
600 Commerce Street, Suite 683
Dallas, Texas 75202

Re: Pat Milliken v. Town of Addison, et al
Cause No, 02-4715-F
File No. 807-066
Dear Court Clerk:

Enclosed please find the original and one (1) copy of the following:

-

Town of Addison's Motion to Compel; and
2. Crder on Town of Addison’s Motion to Compel,

Please file the original and set this matter for hearing through the courier
delivering same. | can be reached at 214.706-0922 for questions regarding available

dates.

Should you have any questions, please do not hesitate to contactme. Thanking you
in advance for your time and attention,

Sincerely,

Walker
* sistant to Rober{ F, Maris

Enclosure

bC/ b 3OVd WYSST0E ¥0-02-00v ¢ {SO0 8QL viC Y lAG IN3S



COURT CLERK
ALUGUST 18, 2004
PAGE 2

cc:  Thomas H. Keen
LOOPER REED & MCGRAwW, P.C.
4100 Thanksgiving Tower
1601 Elm Street
Dallas, Texas 75201
VIA CERTIFIED MAIL RECEIPT
NO. 7003 1B&0 0004 2873 6958

{w/encl)

Zach T. Mayer
FEE SMITH SHARP & VITULLO, L.LP.
One Galleria Tower
13388 Noel Road, Ste. 1200
Dallas, Texas 75240
ViA REGULAR U5, MAIL

{wlencl.)

J. Robert Miller, Jr.

MILLER & BROWN, L.L.P.

400 Sauth Ervay Street

Dallas, Texas 75201-5513

Via REGULAR U1L.S. MAIL
{w/encl.)

b2/ 39vd VLS 01 PO-02 9NV ¢ 280 B0 biE T AE IN3S



GOURT CLERK
AUGUST 18, 2004
PAGE?3

bee:  VIA FACSIMILE
Mr. Rickey Garen
Texas Municipal League
Intergovernmental Risk Pool
P.O. Box 149194
Austin, Texas 78754
{(wiencl.)
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CAUSE NOQ. 02-4715-F

PAT MILLIKEN, §  IN THE DISTRICT COURT
§ a
Plaintiff, § o g
§ e W
v. § Chead e
§  116th JUDICIAL DISTRICT® '
TOWN OF ADDISON, THE PRESTON § IR w1
GROUP DESIGNERS AND BUILDERS, § PRI S
WILLIAM LONG, PRESTON HOMES, § oS
INC. and JON B, COLEMAN, §
§
Defendants. § DALLAS COUNTY, TEXAS

TOWN OF ADD|SON'S MOTION TO COMPEL
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Defendant Town of Addison (“Addison"} and, pursuant to Rule 215
of the Texas Rules of Civil Procedures, files this motion seeking to compel the responses
to certain interrogatories and requaest for praduction of documents propounded upon
Plaintiff Pat Milliken {"Plaintiff"). In support of this Mofion, Addison respectfully shows this

Honorable Court the following:

igf ro
1. Plaintiff has sued Addison, along with the developers of certain real property
adjacent to Plaintiffs properly, seeking to recover damages for allegedly taking her
property without just compensation and/or negligently instaliing a drainage systerm on her
property. Addison has denied that any property has been taken from Plaintifl and,

specifically, that the drainage system is entirely within an easernent owned by Addison.

TOWN OF ADDISON'S MOTION TO COMPEL PAGE 1
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i,
Addison's Discovery Requests
2. Addison has propounded cerlain interrogalories and request for production
of documents to determine: i) what property has been allegedly taken by Addison; i) what
petiod of time that property has allegedly been taken; and iii) the fair market or rental value
of that property, to wit:

A, Plaintiff's First Set of Interrogatorles No. 2 and
Request for Production of Documents No. 3.

3. Plaintiff was asked to describe the damages she seeks to recover from
Addison, including the total amount of damages she seeks from Addison broken down to
show each element of damages she seeks from Addison, the dollar amount that she
attributes for each element of damages and how the dollar amount atiributed to each
element of damages was calculated. Plaintiff was further asked to produce any and all
written documents which underfie or support the damage calculations she set out in
response o Interrogatory No. 2, inciuding, but not limited to, the production of documents
evidencing: damages suffered by property {real or personai), remedistion efforts,
diminution of property value (real or personal), fair market vaiue of property taken,
repiacement costs of property {real or personal}, Mi&i hegith care and/or physical health
care records and any and all damage calculations or summaries which you have prepared

B.  Plaintiff's First Set of Interrogatorles No. 40 and
Request for Production of Documents No. 41,

4. Plaintiff was further specifically asked to identify each and every fact upon

! See Plalntiff's Responges and Objectons 1o Addison’s First Reguast for Adrrissions, Firet Set of Interropatonies and
First Request for Production of Dosuments, sfizshed herefo a8 Exniblt "A)" snd made a part herain by referencs.

TOWN OF ADDISON'S MOTION TO COMPEL PAGE 2
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which she relies upon to support her contention that Addison took any portion of her
property for public use without adequate compensation, including specifically identifying
each area of the property which she contends was taken. Again, Piaintiff was asked to
produce any and all written documents evidencing the fact(s) upon which she relies to
support har contention that Addison took any portion of her property for public use without
ad.eqzzate compensation, including each area of her property which she contends was
taken.
fi8
Plaintiff's Responses
5, Piaintiff has failed to completely respond to interrogatory Nos, 2. and 40. and

Request for Production of Documents Nos. 3. and 41., as set forth above, in that Plaintift
has failed to specifically identify each area of her property that she contends was taken by
Addison, the time period the property was taken and the value of the property. In response
io Interrogatary No. 40, Plaintiff simply referred Addison to Plaintiff's pleadings and prior
discovery responses. As the only discovery response even coming close to responding
fo interrogatory No. 40. was Plaintif's response to Interrogatory No. 2., Addison assumes
that the following is Plaintiff's response to both:

“Actual damages include the temporary taking of 5,500 square

feet of Plaintiff's jand and the permansnt taking of

approximately 25 square feet where the drainage inlet extends

beyond the existing drainage easement. Further, there is now

a somewhat permanent dlaganal, non-consensual easement

across Plaintiff's yard and house where the drainage runs.”

“According to the builder's asking price for their land and new

homes, the land only is worth $18.00 /sf. The temporary

easement was taken for four months. Beyond the value of the
tand, however, were the attendant damages imparted by the

TOWN OF ADDISON'S MOTION TO COMPEL PAGE 3

129 3ovd SWYLS10L ¥O-02-8ny ¢ 260 BOL vie YIAR UN3S



attempted ‘fixing' of the property drainage. The peace of
Plaintiffs household was shattered throughout that process.
The rental value of Plaintiff's house would be approximately
$6,000.00 per month.”
| \
Motion to Compel
6. Prior to the filing of this Motion, counsel for Addison contacted counsel for
Plaintiff requesting that Piaintiff supplement this response in that it is vague, ambiguous
and incomplete and, as such, fails to provide Addison with adeguate notice of what Plaintiff
is claiming as being taken, when and at what damage to Plaintiff.? Plaintif has not

responded to this request,

C. Identiflcation of Specific Arga that Plaintiff Claims
Drainage System Is Qutside of Addison's Easement.

7. As stated above, at least part of Plaintiff's claim is that the drainage system
installed in Addison's easement is on her property. [t seems clear that, at a minimum,
Plaintiff is saying that the damages resulting from the drainage system being outside of
Addison’s easement is 25 square feet times $18.00 per square fest, for a total of $475.00.
However, Plaintiff fails to identify where that 25 square feet Is located. Further, while
Piaintiff has not refused to produce documents evidencing this information, none has been
provided nor has Plaintiff made a statement that no such documents exist. Addison
believes that this information is important to put Addison on notice as to Plaintiff's claims

in order to permit Addison to investigate Plaintiffs claims to determine their veracity and

properly prepare its defense to these charges.

? Ses July 20, 2004 letter from Michael & McKlsrmy, Jr. to Thomas Keen, attached hereto pe Exhibit *B,"gnd made a
prart hevoln by reference.

TOWN QF ADDISON'S MGTION TO COMPEL PAGE 4
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8. Therefore, Addison respectiully requests that this Court enter an order
‘requiring Plaintiff to identify each specific parcel of properly of her's is being encroached
upon by the dralnage easement within ten {(10) days of the date of a hearing on this
motion.

D. ldentification of Other Property That was Allegedly
Taken By Defoendant, Including Location, Dates and Value.

9. The rest of Plaintiffs response is entirely unclear. Plaintlff identifies four (4)
potential parcels that were taken, ie., a "somewhat permanent easement,” a “temporary
easement,’a “temporary taking of 5,500 square feet” and "the rental value of fher] house,”
However, Plaintiff fails to identify where any of these parcels are on her property. For
instance, Plaintiff's house is appraximately 5,500 square feet {4,494 per tax records). Yet,
it is not clear whether the 5,500 square fest refers to the house or to some other,
unimproved, parcel on the Property. If itis the house, then it would be logical that she is
saying that the temporary taking was $6,000.00 per month. But for how long? Plaintiff
refers to a temporary taking iasting for four months, but says that this refers to a “temporary
easement,” not the house. Therefore, another interpretation could be that the "temporary
easement” is the 5,500 square feet, If so, then it would be legical that she is saying that
this 5,500 square feet easement was taken fa:ir four months. Bul here the value of this
taking is not disclosed. Finally, is the "temporary easement” different from, or the same
as, the “somewhat permanent diagonal, non-consensual easement across Plaintiff's yard
and house where the drainage runs.” If it is different, what is the value of this property?

10.  Further, while Plaintiff has not refused to produce documents evidencing this

information, none has been provided nor has Plaintiif made a statement that no such
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documents exist.

11.  Addison should not be required to defend against Plaintiff s claims of a taking
based upon these disclosure and learn for the first time at trial what specific parcels of
property Plalntiff aleges was taken, when and what the value was. Therefore, Addison
respectiully requests that this Court enter an order requiring Plaintiff to supplement her
discovery responses to: i) specifically identify each parcel of her property that she contends
was taken {identifying the location and the square footage}; i) when each such parcel was
taken and whether each such parcel of her property was taken temporarily or permanently;
and iii) state what she contends to be the fair market value for each parcel of the Property
she contends was permanently taken or the fair rental value for each parcel of the Property
that she contends was temporarily taken, all within ten (10} days from the date of the
hearing on this Motion.

V.
Prayer

WHEREFORE, premises considered, Addison respectiully requests that this Court
enter an order compelling Plaintiff, within ten (10) days from the date of the hearing on this
Motion, to provide clear, concise and complete responses to Addison's First Set of
Interrogatories Nos. 2. and 40. and First Request for Production of Documents Nos. 3. and
41., including, but not limited to:

a. specifically identify each parcel of her property that she contends was
taken (identifying the location and the square footage),

b. when each such parcel was taken and whether each such parce! of
her properly was taken tempcrarily or permanently;

c. state what she contends to be the fair market value for each parcel of

TOWN OF ADDISON'S MOTION TO COMPEL PAGE 6
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the Property she contends was permanently taken or the fair rental
value for each parcel of the Properly that she contends was
temporarily taken; and

d. produce any and all documents evidencing this information, if any, or,
if none exists, to state that no such documents exist.

Respectiully submitted,

Maris & LANIER, P.C.

obert F. Mari$”
State Bar No. 12986300
Marigny A, Lanier

State Bar No. 11933200
Michae! J, McKleroy, Jr.

State Bar No. 24000085

1450 Meadow Park Building
10440 N. Central Expressway
Dallas, Texas 75231
214-706-0920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN QF ADDISON

CERTIFICATE OF CONFERENCE

| hereby certify that | contacted counsel for Plaintiff to confer about the foregoing
motion and that counsel for Plaintiff failed to respond to Addisan’s request to confer,
Therefore, it has been determined that Plaintiff is opposed 1o the relief sought in this
motion and this motion is therefore presented to the court for resolution.

Mi
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing instrument has been
served in accardance with Rule 21a of the Texas Rules of Civil Procedure on this the 18th
day of August, 20604, to;

Thomas H. Keen

LOOPER REED & MCGRaw, P.C.
4100 Thanksgiving Tower

1601 Elm Street

Dallas, Texas 75201

ViIA CERTIFIED MAIL RECEIPT
NO. 7003 1680 0004 2873 6959

Zach T, Mayer

FEE SMITH SHARP & VITULLO, L.LP,
One Galleria Tower

13355 Noel Road, Ste. 1200

Dallas, Texas 75240
VIA REGULAR U.S. MAIL

J. Robert Miller, Jr.
MILLER & BROWN, L.L.P.
400 South Ervay Street
Dallas, Texas 75201-5513
VIA REGULAR U.S, MAIL

|ch

807 GB6\compel.mibn wod
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Maris & Lanier

A Professional Corporati

1450 Meadow Park Bldg., LB 702 10440 N. Central Expressway Dallas, Texas 75231

214-706-0920 telephone
214-706-0921 facsimile

August 19, 2004

Elm Street, Suite 4100
allas, Texas 75201

Re:  Pat Milliken v. Town of Addison, et al

Cause No. 02-4715-F in the 116th District Court, Dallas County
File No. 607-066

Dear Tom:

Enclosed please find Defendant Town of Addison’s Fifth Supplemental Response
to Plaintiff s Rule 194 Request for Disclosure,

Should you have any questions, please contact me at the number listed above.
Thanking you in advance for your time and attention,

Sincerely,

MARIS & LANIER, P.

cc.  Zach T. Mayer
Fee, Smith, Sharp & Vitullo, L.L.P.
One Galleria Tower
13355 Noel Road, Ste. 1200
Daltas, Texas 75240
ViA REGULAR U.S. MAIL
(wlencl.)



J. Robert Miller, Jr.

MILLER & BROWN, L.LP.

400 South Ervay Strest

Dallas, Texas 75201-56513

VIA REGULAR U.S. MAIL
{w/encl.)



bee:  Rickey Garen
Texas Municipal League
Intergovernmental Risk Pool
P.O. Box 149194
Austin, Texas 78754
(w/encl.)

Mike Murphy

Lynn Chandler

Public Works Department
/ Town of Addison

P.O. Box 8010

Addison, Texas 75001
{w/encl.)



CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

V.
116th JUDICIAL DISTRICT

TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

UnURUNUn WhunUnunRun U un

Defendants. DALLAS COUNTY, TEXAS

DEFENDANT TOWN OF ADDISON’S FIFTH SUPPLEMENTAL
RESPONSE TO PLAINTIFF'S RULE 184 REQUEST FOR DISCLOSURE

COMES NOW Defendant Town of Addison (“Addison”) and, pursuant to Rules 184 of
the Texas Rules of Civil Procedure, timely responds to the Request for Disclosure served by
Plaintiff Pat Milliken {*Plaintiif"). In support thereof, Addison respectfully shows the following:
184.2 (@) The correct names of the parties:

ANSWER: Plainfiff: Pat Milliken;

Defendant: Town of Addison;
Defendant: The Preston Group Designers and Builders;
Defendant: Preston Homes, Inc.;
Defendant. William Long; and
Defendant: Jon B. Coleman
194.2 (b} The name, address, and telephone number of any potential parties:
ANSWER: AchariyaK. Watiers, 14911 Lake Forest Drive, Addison, Texas 75001.

194.2 {¢) Legal theories and factual bases of the Defendant’s claims and defenses:

DEFENDANT TOWN OF ADDISON'S FIFTH SUPPLEMENTAL
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ANSWER: Addisongenerally denies each and every allegation set forth by Plaintiff.
Arguing further, and in the affirmative, Addison asserts the following affirmative defenses:

Sovereign Immunity. Addison asserts that Addison is immune from liability to Plaintiff.

A municipality, such as Addison, is immune from liability arising its governmental functions.
The planning and construction of drainage improvements is a governmental function.
Therefore, Addison is immune from Plaintiffs claims arising from the planning and
construction of drainage improvements.

No Waiver of Immunity under Te,CN.PrRC.&EReN.Core §101.021. Addison asserts

that Addison has not waived its sovereign immunity for Plaintiff's negligence claims under the
Texas Tort Claims Act, §101.021 of the Texas Civil Practice and Remedies Code provides
the exclusive means by which a municipality may waive its sovereign immunity. Addison
asserts that it has not waived its sovereign immunity under §101.021 for the reason that: i}
there is no causal connection between the “operation or use of a motor-driven vehicle or
motor-driven equipment” and the claimed injury; i} the injury complained of by Plaintiff did not
arise from negligence of an employee of Addison; and/or iii} the injury complained of by
Plaintiff did not arise from the operation or use of a motor-driven vehicle or motor driven
equipment by an employee of Addison. Therefore, Addison has not waived its sovereign
immunity for Plaintiff's claims of negligence.

No Waiver of Immunity under Tel.C.Pre, &Ry, Core §101.057. Addison asserts

that Addison has not waived its sovereign immunity forintentional tort claims under the Texas
Tort Claims Act. §101.057 of the Texas Civil Practice and Remedies Code provides an

explicit exception to the Texas Tort Ciaim Act's waiver of immunify from suit. Therefore,

DEFENDANT TOWN QF ADDISON'S FIFTH SUPPLEMENTAL
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Addison has not waived its sovereign immunity for intentional tort claims asserted by Plaintiff,
including Plaintiff's claim of trespass and damage to real property.

Comparative Negligence. Addison requests thatthis Court directthe trier of factin this
matter, after a trial on the merits, to determine the percentage of responsibility of Plaintiff,
each defendant named in this suit and each responsible third-party, who .may include the
owner of the adjacent grepérty immediately to the north of Plaintiff, pursuant to Chapter 33
of the Texas Civil Practice and Remedies Code.

Contributory Nedligence. Addison asserts that any negligence found by the trier of fact
to be a proximate cause of the damages claimed by Plaintiff which are atiributed to the
Plaintiff should be applied to diminish the liability and damages sought by Plaintiff from
Addison.

Waiver and Estoppel. Plaintiff has waived, and is estopped from, asserting damages
arising from the planning and construction of drainage improvements, including damages
arising from the ingress and egress Plaintiff's property for that purpose, for the reason that
Plaintiff implicitly and explicitly authorized, consented to or ratified such acts and Addison
reasonably relied upon Plaintiffs authorization, consent or ratification.

Failure to Mitigate Damages. Addison asserts that any damages sought to recovered
by Plaintiff should be reduced to the extent that Plaintiff has failed fo take the reasonable
steps that a person of ordinary prudence in a similar situation would have taken 1o avoid the
claimed damages.

194.2(d) The amount and method of calculating economic damages.

ANSWER: Not applicable.

PEFENDANT TOWN OF ADDISON'S FIFTH SUPPLEMENTAL
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184.2(e) Name, address, and telephone number of persons having knowledge of
relevant facts, and brief statement of each identified person’s connection with the case:
ANSWER:

Pat Milliken

149205 Lake Forest Drive

Addison, Texas 75001

Plaintiff in the above-referenced cause.

Thomas H. Keen

Looper Reed & McGraw

1601 Elm Street, Suite 4100

Dallas, Texas 75201

214-954-4135

Attorney for Plaintiff. Communicated with Addison officials regarding
remediation work.

Jon Coleman

The Preston Group

2301 Ohio, Suite 235

Plano, Texas 75093

214-924-9009

Defendant. Builder of property to the immediate south of Plaintiff.

William Long

The Preston Group Designers & Builders, inc.

2301 Ohio, Suite 235

Plano, Texas 75093

469-241-9911

Defendant. Builder of property to the immediate south of The Preston Group

property.

DEFENDANT TOWN OF ADDISON'S FIFTH SUPPLEMENTAL
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Michael E. Murphy, P.E.

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-8010

§72-450-2880

Director of Public Works for Addison. Knowledge of the condition of the
Plaintiffs property at all times relevant to this lawsuit. Communicated with
Plaintiff about complaints to the property and remediation efforts.

Steve Chutchian

Town of Addison

16801 Wesigrove Drive

Addison, Texas 75001-8010

972-450-2880

Assistant City Engineer, Knowledge of the condition of the Plaintiff's property
at all times relevant to this lawsuit. Communicated with Plaintiff about
complaints to the property and remediation efforts. :

Ron Whitehead

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-9010

972-450-2880

City Manager for the Town of Addison. Responded to a telephone cail from
Plaintiff in the middle of the night.

Chris Terry

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-8010

972-450-2880

Assistant City Manager for the Town of Addison. Met with Plaintiff to discuss
remediation possibilities.

Lynn Chandler

Les Folse

Carmen Moran

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-8010

972-450-2880

Building Inspection Department for Addison. Issued building permits {o
Defendant Builders and have knowledge of condition of the property.
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Dave Wilde

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-90160

872-450-2880

Inspector for the Town of Addison. Knowledge ofthe condition of the Plaintiff's
property at all times relevant to this lawsuit. Took photographs of the property

Slade Strickland

Ron Lee

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-8010

972-450-2880 .

Parks and Recreation Department for the Town of Addison. Have knowledge
of the condition of the Plaintiff's property and trees.

Jim Bowman

Bowman Construction

10209 Plano Road

Dallas, Texas 75238

214-349-2884

Construction firm hired by Addison to perform remediation work on Plaintiff's

property.

Larry F. Smith, P.E.

Brian C. Eubanks, M.S.C.E., E.L.T.

Larry Smith Engineering

2115 Teakwood Lane, Suite 450

Plano, Texas 75075

972-964-2161

Engineering firm retained by Defendant Builders.

Don Cross

Mike Phillips

C & C Engineering, Inc.

12021 Plano Road, Suite 180

Dallas, Texas 75243

972-680-2164

Engineering firm retained by Defendant Builders.,
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Christian D, Laeftner

3325 Eagle Bluff Road

Mound, Minnesota 55364-8596

Former neighbor (to the immediate south) of Defendant The Preston Group
Designers & Builders, Inc,

Achariya K. Waltlers

14811 Lake Forest Drive

Addison, Texas 75001

Neighbor {to the immediate north) of Plaintiff.

Jim Pierce

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-9010

972-450-2880

Assistant Director of Public Works for Addison. Knowledge of the condition of
the Plaintiff's property on June 29, 2004 at the time videotape (Bates Labeled
Addison 598) was recorded. :

Dan Wood

(Greg Senn

Joel Sales

Town of Addison Fire Department

4798 Airport Pkwy

Addison, Texas 75001

972-450-7201

Firemen who cdeaned out debris from drainage inlets between Plaintiffs
property and Watters' property.

194.2 (f):  Testifving experts:
(1) the expert’s name, address and telephone number:
ANSWER:
Michael E. Murphy, P.E.
Town of Addison
16801 Westgrove Drive
Addison, Texas 75001-8010
972-450-2880

Charles D. Johnson
4106 Courtshire

DEFENDANT TOWN OF ADDISON’S FIFTH SUPPLEMENTAL
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Dallas, Texas 75229
972-503-8314

Robert Stanley ("Stan™ Randall, Jr.
Robert Stanley ("Robert”) Randall, il
Arboricultural Systems Infegration
Route 6, Box 240

Sulphur Springs, Texas 75482

Larry E. Dobbs, MAI
Mike Shaw, MAI

Larry E. Dobbs, MAI, Inc.
105 North Alamo
Rockwall, Texas 75087

Mark W. Robertis, P.E.

Nathan D. Maier Consulting Engineers
8080 Park Lane, Suite 600

Dallas, Texas 75231

214-739-4741 phone

214-739-5961 fax

Robert F. Maris

Maris & Lanier, P.C.

10440 N. Central Expressway, Suite 1450

Dazllas, Texas 75231

214-706-0920

Janice Moore

8011 Derek Trail

Daillas, Texas 75252

§72-732-6000

(2) the subject matter on which the expert will testify,

ANSWER;

Mr. Murphy. Mr. Murphy is expected fo provide rebuttal testimony to the opinions
given by Plaintiff's experts on the sufficiency of the drainage plans and development by the
Developer Defendants. In addition, Mr. Murphy is expected to provide expert testimony
regarding the drainage system installed on the Property and the condition of the drainage
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on the Property at all times relevant to this litigation, including the present.
Mr. Johnson. Mr. Johnson is expect to provide expert rebuttal testimony to the

opinions given by Plaintiff's expert on the cost 1o repair any physical damage 1o the

Property.

Messrs. Randall. Messrs. Randall are expected to provide testimony about the
reasonable and necessary costs to replace and/or repair the trees that the Plaintiffs claim
were damaged. Messrs. Randall are further expected to provide testimony about the
contribution of the drainage of the Property to any damages suffered by Plaintiff.

Mr. Dobbs and Mr. Shaw. Mr. Dobbs and Mr. Shaw are expected 1o provide

testimony about the diminution in value, if any, of the Property.

Mr. Roberts. Mr. Roberts is expected to provide expert testimony about the
sufficiency of the drainage plans, the sufficiency of the storm drainage system, and the
effect (or lack thereof) of the construction by the Developer Defendants on the drainage
on the Property.

Mr. Maris. Mr. Maris is expected to provide rebuttal testimony to the opinions given
by Plaintiffs expert on the reasonableness of attorneys’ fees allegedly incurred by Plaintiff
in this litigation.

Ms. Moore: Ms, Moore will testify concerning the sale value of Plaintiff's property.

(3) the general substance of the expert's mental impressions and opinions and
a brief summary of the basis for them, or if the expert is not retained by, employed by, or

otherwise subject to your control, documents reflecting such information;
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ANSWER:

Mr. Murphy. Mr. Murphy is expected fo testify that the drainage plans submitted by
the Developer Defendants were sufficient to provide adequate drainage to the Property and
o avoid flooding had they been installed properly and in a timely manner. Mr. Murphy is
further expected to testify that the drainage problems, if any, experienced by the Plaintiff
existed from conditions unrelated to the Developer Defendants and in the control of the
Plaintiff. Specifically, Mr. Murphy is expected to testify that the natural slope of the back-
yard of the Properly, the configuration of the back part of the house, the location of the
retaining wall between the Property and the Watiers’ Property and the ill-maintained
condition of the gutters, down-spouts and french drains on the Property contributed to the
coliection of rain water falling on the Property, remaining on the Property and collecting on
the rear patio of the Properly that was the proximate cause of the Plaintiff's flooding. Mr.
Murphy is further expecied to testify that any drainage problems arising outside of the
Property were remedied by the installation of the drainage system.

Mr. Johnson. See report attached to Defendant Town of Addison’s Second
Supplemental Response to Plaintiffs Rule 194 Request for Disclosure.

Messrs. Randall. See report atfached to Defendant Town of Addison’s Second
Supplemental Response o Plaintiffs Rule 194 Request for Disclosure.

Mr. Dobbs and Mr. Shaw. See report attached to Defendant Town of Addison’s

Second Supplemental Response fo Plaintiff's Rule 194 Request for Disclosure.
Mr. Roberts. See report attached to Defendant Town of Addison’s Second

Supplemental Response to Plaintiffs Rule 194 Request for Disclosure.
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Mr. Maris. It is Mr. Maris's opinion that the $150,000.00 to $200,000.00 range of
attorneys fees estimated by Plaintiff's attorneys’ fees expertis not a reasonable fee for this
case. Subject to, and without waiving, the foregoing, Mr. Maris will testify that, based upon
a review of the file, it is their opinion that Plaintiff has brought no legitimate claim upon
which an award of atiorneys’ fees may be authorized and awarded. Therefore, it is Mr.
Maris's opinion that no attorneys’ fees were reasonably incurred and should be awarded.
Subject to, and without walving, the foregoing, it is of the opinion of Mr. Maris that: 1) the
hourly rate charged of $175.00 per hour ($75.00 assistant time}), is a reasonable fee; 2) the
reasonable and necessary amount of time that can expected {0 be expended by Plaintiffs
attorney in the prosecuting of Plaintiff's claims is no more than fifty (50) hours; and 3) the
total attorneys' fees and expenses incurred by Plaintiff through trial should not exceed
$8,750.00.

Ms. Mogre:  Ms. Moore will testify that given the neighborhood and developments
surrounding Plaintiff's property, that the property located at 14905 Lake Forest Drive,
Addison, Texas 75001 wouid sale for lot value only.

(4)  ifthe expertis retained by, employed by, or otherwise subject to your control;

(A} all documents, tangible things, reporis, models, or data compilations that
have been provided to, reviewed by, or prepared by or for the expert in anticipation of the
expert’s testimony; and

ANSWER:

Mr. Murphy. Mr. Murphy's testimony is formed, primarily, from his personal

observations of the Property. To the extent that Mr. Murphy reviewed documents, they
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may be made available at the law offices of Maris & Lanier, P.C., 10440 N. Cenfral
Expressway, Suite 1450, Dallas, Texas 75231 upon reasonable request.

Mr. Johnson. Mr. Johnson has reviewed the letter dated January 8, 1998 prepared
by Mr. Bob Parker, PMS Property Services, as well as photographs taken of the Property
on June 3, 2003, a videotape taken of the Property on June 3, 2003 and the appraisal
report prepared by Clyde Crum.

Messrs. Randall. Mr. Randall has relied upon his personal observations of the

Property.

Mr. Dobbs and Mr. Shaw. Will supplement per Rule 11 Agreement with Plaintiff.

Mr. Roberts. Mr. Roberts has relied upon his personal observations of the Property,
the drainage plans prepared by Kyle Corey and the storm drainage plan.

Mr. Maris. Other than the litigation file, of which Plaintiff should have a copy of all
non-privileged documents, no documents have been reviewed or prepared at this time.
At such time when documents become available, they may be made available at the law
offices of Maris & Lanier, P.C., 10440 N. Central Expressway, Suite 1450, Dallas, Texas
75231 upon reasonable request.

Ms. Moore: Ms. Moore’s opinion is based primarily on her personal experience and
expertise in selling houses in the Addison area and specifically in Plaintiff's neighborhood.
To the extent that Ms. Moore reviewed documents, they may be made available at the law
offices of Maris & Lanier, P.C., 10440 N. Central Expressway, Suite 1450, Dallas, Texas
75231 upon reasonable request.

(B) the expert’s current resume and bibliography.

DEFENDANT TOWN OF ADDISON’S FIFTH SUPPLEMENTAL
RESPONSE TO PLAINTIFF'S RULE 194 REQUEST FOR DISCLOSURE PAGE 12




ANSWER:

Mr. Murphy. See resume attached to Defendant Town of Addison’s Second
Supplemental Response to Plaintiff s Rule 184 Request for Disclosure.

Mr. Johnson. See resume attached to Defendant Town of Addison’s Second
Supplemental Response to Plaintiffs Rule 194 Request for Disclosure.

Messrs. Randall. See resume attached to Defendant Town of Addison’s Second

Supplemential Response to Plaintiffs Rule 194 Request for Disclosure,

Mr. Dobbs and Mr. Shaw. For Mr. Dobbs, see resume attached to Defendant Town

of Addison's Second Supplemental Response to Plaintiffs Rule 194 Request for
Disclosure. Not available for Mr. Shaw.

Mr. Roberts. Not available, will supplement if becomes available.

Mr. Maris. See resume atftached to Defendant Town of Addison’s Second
Supplemental Response to PlainiifPs Rule 194 Request for Disclosure.

Ms. Moore: See resume attached hereto.
194.2 (g) indemnity and insuring agreements described in Rule 192.3(f):

ANSWER: Not applicable.
194.2 (h)  Setliement agreements described in Rule 192.3(g):

ANSWER: Not applicable.
194.2 (i) Witness statements described in Rule 182.3(h):

ANSWER: None atthis time. However, it is anticipated that depositions of parties
and third-party witnesses will be taken. At such time, a copy of said depositions will be

made available to each party,
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194.2 {j) In a suit alleging physical or mental injury and damages from the occurrence
that is the subject of the case, all medical records and bills that are reasonably related fo
the injuries or damages asseried or, in lieu thereof, an authorization permitiing the
disclosure of such medical records and bills.
ANSWER: Not applicable.

194.2 (k) In a suit alleging physical or mental injury and damages from the occurrence
that is the subject of the case, all medical records and bills obtained by the responding
party by virtue of an authorization furnished by the requesting party.

ANSWER: Not applicable.

Respectfully submitied,

MARIS & LANIER, P.C.

Robert F. Maris™

State Bar No. 12986300
Marigny A. Lanier

State Bar No. 11933200
Michael J. McKleroy, Jr.
State Bar No, 24000085
10440 N. Central Expressway
Suite 1450, LB 702
Dallas, Texas 75231
214-706-0920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON
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CERTIFICATE OF SERVICE

This is to certify that a true, correct and complete copy of the foregoing instrument
has been served In accordance with Rule 21a of the Texas Rules of Civil Procedure on the

18th day of August, 2004, to:

Thomas H. Keen

LOOPFER REED & MCGRAW, P.C.
4100 Thanksgiving Tower

1601 Elm Street

Dallas, Texas 75201
VIA CERTIFIED MAIL RECEIPT
NO. 7003 1680 0004 2873 6942

Zach T. Mayer -
FEE SMITH SHARP & VITULLO, L.L.P.

One Galleria Tower

13355 Noel Road, Ste, 1200

Dallas, Texas 75240
VIA REGULAR U.8. MAIL

J. Robert Miller, Jr.
MILLER & BROWN, L.L.P.
400 South Ervay Street

Dallas, Texas 75201-5513
VIA REGULAR U.S. MAIL

607.088\discloseS.rsp.wpd
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Maris & Lanier

A Prolessional Corporation
1450 Meadow Park Bidg., 1.8 702 10440 N, Central Expreysway Dallas, Texas 75231

TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: August 4, 2004

Tor Rickey Garen  Via Telecopier Number:  (512)481-2368
To: Ken Dippel Via Telecopier Number:  (2141672-2020
To: Mike Murphy Via Tetecopier Number:  {872)450-2837
From: Amy L. Walker, Legal Assistant

Direct Phone Number © (214) 706-0922
Direct Telecopier Number : (214) 706-0821

Pages: Cover + { /
IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Debbie at: 214-706-0920
Re: File No. 607-0686; Pat Milliken v. Town of Addison

Message: See attached responses from Plaintiff to our 2™ Set of
Discovary.

___ Original will follow by mail  _x__ Original will NOT follow by mail
The Information contalned in this faceimile mesnage s atiornsy privileged and confidental
information intended only for the use of the Individusl or entity named above. If the reader of this
message Is not the Intanded reciplent, you are herchy notlfiad that any unauthorized dissemination,
distributlon or copying of this communication Is strictly prohibited. i you have recelved this
communication in arror, please Immedlately notify us by telephone atthe numbers listed. Thank you.

1

THE Jovd WAL0: 1 vo-veony ! 1260 994 Fid < TAE INDS


http:lmmedl.t.1y

Maris & Lanier

A Prolomsional Carporation

1450 Meadow Pari Bidg., LB 702 10440 N. Cenlral Expressway Dailas, Texas 75231
214-705-0920 {elephone
294-706-0921 facsimile

August 4, 2004

VIA FACSIMILE

Rickey Garen ,

Texas Munigipal League
Intergovernmantal Rigk Pool
P.O. Box 149184

Austin, Texas 78754

VIA FACSIMILE

Ken Dippel

Cowles & Thompson

801 Main Street, Suite 4000
Dallas, TX 75202

ViA FACSIMILE

Michasi E. Murphy, P.E.
Lynn Chandler

Town of Addison

16801 Westgrove Drive
Addison, Texas 75001-3010

Re: Pat Miiliken v. City of Addisan
TML Claim No. 0200086821
File No. 807-086
Dear Gentlemen:

Attached please find a copy of Plaintiff Pat Milliken's Answers to Town of Addison’s
Second Set of Interrogatories and Rasponses to Second Request for Production,

ZHZ 3ovd ‘WdL0sY YO-peony S 1260 902 P12 {148 IN3S



August 4, 2004

Page 2 ‘
) Should you have any questions, commentls, or concerns, please do not hesitate to

call.

Sincerely,

MARIS & LANIER, P.C.

— Xy ;

Legal Assistant to Robert F. Maris

Enciosure
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CAUSENO. 024715

PAT MILLIKEN, § IN THE DISTRICY COURT OF
§
Flaintift, §
§
vy, §
§ DALLAS COUNTY, TEXAS
TOWN OF ADDISON, THE PRESTON  §
GROUP DESIGNERS AND BUILDERS, §
WILLIAM LONG, PRESTON HOMES, §
INC,, JON B. COLEMAN, §
§
Defendants. & 116" JUDICIAL DISTRICT

PLAINTIFF PAT MILLIKEN'S ANSWERS TO
TOWN OF ADDISON'S SECOND SET OF INTERROGATORIES

AND RESPONSES TO SECOND REQUEST FOR PRODUCTION

TO: TOWN OF ADDISON, by and through its attorney of record, Michael J. McKleroy, Jr.,
Maris & LaNIER, P.C., 1450 Meadow Park Blvd., LB 702, 10440 N. Central
Expressway, Dallas, Texas 75231,

Plaintiff, PAT MILLIKEN, {“Plaintiff”) submits her Answers to Town of Addison’s
Second Set of Interrogatories and Responses 1o Request for Production as follows:

1. INTERROGATORY:  Please identify all individuals who you contacted 1o assist you in
the clean-up, remediation, and/or repair of your property as a result of the flooding. Specifically,
it your deposition transceipt laken on January 21, 2004, at page 70, you make reference to a
person named “Angelica”. Please identify by full name, address, and telephone number, this
individual, as well as any other individuals or companies who may have assisted you.

ANSWFEIt: 1 do not know her last name. 1 got her as well ag a couple of guys Lrom the
"fabor pool” in Plano. 1 just paid them in cash. € | had anticipated
litigation 1 would have done it differently to document it, but the Town of
Addison was guaranteeing me that they would wke care of any and
everything that I had to deal with as a vesult of (his flooding logses, costs,
all of'it,

PLAINTIFF PAT MILLIKEN'S ANSWERS TO TOWN QF ADDISON'S SECOND SHY
QT INTERROGATORIGS AND RESPONSES TO SECOND REGUEST FOR PRODUCTION - PAGE |
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2. REQUEST FOR_PRODUCTION OF DNOCUMENTS: Please produce for inspection and

copying any and all documents to or from any individual or company who assisted you in the
clean-up remcdiation, and/or repaic of your properiy after flood incidents. This includes, but is
not limited to, invoices, staternents, proof of payment including canceled checks and receipts.

REsPONSE:  Plaintiff has no additional docusments.

3 INTERROGATORY: Please identify by model number, serial number, brand, date of
purchase and any other identifying information, the big screen television you allege has been
damaged as a result of the flood incidents.

ANSWER: Toshiba 65" Projection Screen, Model No. 65H82, Serial No, 14354608,
Chasis No. TAC 0071.

4, REQUEST FOR PRODUCTION OF DOCUMENTS: Please produce tor inspection and
copying of any and all documents evidencing the purchase of the hig screen television you claim
nas been damaged as a result of the flood incidents.

Reypunsg:  Plaintiff no longer possesses suchi documents,

5 R FOR_PRODUCTION OF UMENTS: Please produce for inspection and
copying true, correct and complete copies of any and all MLS listings and decuments providing
disclosures for the property located at 14905 Lake Forest Drive, Town ol Addison, Dallas
County, Texas.

RESPONSE:  Objection. This request is not limited to relevant tie period. Subject w
same, Plaintiff may not have a complete memory of all MLS listings for
the subject property, but believes Defendant has requested copies of same.
Plaintiff wiil review those documeats, if fumished by Defendant and
verify the information contained therein,

6. INTERROGATORY: Please identify al] individuals, including but not limited 10, potential
buyers and investors which you have approached, or who have approached you, regarding your
property, This request also includes afl individuals who have been inside your property at an
open-house,

ANSWER: Objection. This Interrogatory is not limited to a relevant time period.
Subject to same, Plaintiff has not held an open house. Individuals who
have expressed some interest in the house are:

PLAINTIFF PAT MILLIKEN'S ANSWERS TO TOWN OF ADDISOIN'S SECOND SEY
QF NTERROGATORIES AND RESPONSES TO SECOND REGUESTEQR FRODUCTION - PAGE 2
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David Slagel
Ida Homes
Dennis Schnell
Shirley Peters
Vivian Young
Patti Laylee
Roxie Lynch
{Charlene Gast
Diane Morris
Elizabeth Baker

7. REQUEST FOR PRODUCTION OF DOCUMENTS: Please produce for imspection and

copving true. correct and complete copies of any and all written documents which evidence those
individuals referenced in Interrogatory No. 6 abave. This request includes, but is not imited o,
business cards, hand-writicn notes, and lists of individuals viewing your property at an open-
house.

RespoNSE:  See attached documents.

8. REQUEST FOR _PRODU OF DocuMENTS: Pleass produce for inspection and
copying, true, correct and comiplete copies of any and all written documents or tangible things
evidencing any insurance claims made on the property as a result of the flooding and any
correspondence to or from the insurance campany in connection with the flooding. The relevant
time period for this request is January 1, 2000 to the present.

RESPONSE: There are not any additional documents.

PLAINTIFF PAT MlLLtKEN $ AN$W£R§ TO TOWN OF ADDISON'S SECOND SET

Off ROGAT SECON ST TION - PAGE 3
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Respectfully submitted,

LOOPER, REED & GRA

By:
‘I‘ﬂwas H. EFN
State Bar No.: 11163300
ELIZABETH . ARDANOWSKI
State Bar No.: 00793275

1601 Elm Strect, Suite 4100
Dallas, Texas 75201

Telephone:  214.954.4135
Facsimile: 2149331332

ATTORNEYS FOR PLAINTIFF
PAT MILLIKEN

CERTIFICATE OF SERVICE

This is to certify that & true and correct copy of the foregoing instrument has beert
forwarded via certified mail, return receipt requested, to the person listed below on this 29™ day
of July 2004 in accardance wzzh the TexAs RULES OF CIViL PROCEDURE:

Michael J. McKleroy, Jr.

MARIS & LANIER, P.C.

1450 Meadow Park Blvd., LB 702
10440 N. Central Expressway
Dallas, Texas 75231

Zach Mayer
FEE, SMITH. SHae & ViTuLLo, LLLP

One Galleria Tower
13335 Noe! Road, Suite 1200
Dallas, Texas 75240 \“

TrHoMAS H. Kren

SATHKCHents\Miliken. PetDiscovery\2nd Resp 1o Interrons snd REP-Town of Acdison oo

PLAINTIEF PAT MILLIKEN'S ANSWERS TO TOWN OF ADDISON'S SBCOND SET
OF INTERBROGATORIES AND RESPONSES TO SECOND REGUEST FOR PRODUGTION - PAGE 4
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SENT BY: . -. 214 706 0824 i JUL-28-084  4:30PM; PAGE 175

Maris & Lanier

A Profeanonal Corporsfion _
1450 Meadow Park Bldg., LB 702 10440 N. Central Expressway DaHas, Texas 75231

TELECOPIER COVER SHEET
PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: July 28, 2004
To: Rickey Garen Via Telecopisr Number:  {512)481.2366
To: Mike Murphy Via Telecopier Number,  (972)450-2837
- To: Lynn Chandler Via Telecopier Number,  (872)450-2837
From: Amy L. Walker, Legal Agsistant
Direct Phone Number {214} 706-0822

Direct Telecopier Number : {214} 706-0821
Pages: Cover +i

{F YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Autna al: 214-708-0932
Re: File No. 607-088: Pat Milllken v. Town of Addison

Message: See attached lettor dated July 29, 2004,

___ Original will follow by mail ~ _x___ Original will NOT follow by mail
The Information contained in this facsimlle measags is sttorney privileged and confidential
information Intended enly for the use of the individual or entity named above. If the render of this
massags I not the Intended recipient, you are hereby notifled that any unauthorized dissemination,
distribution or copying of this sommunication is strictly prahibited. 7 you have recelved thie
communication In error, please Immedlately notify Us by telephons at the numbers Betad. Thank you.
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M&K‘RS & Lﬁtiﬂll@?

A Poofessimal Corpovation

1450 Meadow Park Bldg., LB 702 10440 N. Central Exprasaway Dallas, Texas 75231
214-706-0920 talephone
214-706-0921 facsimlie
214-708-0827 direct dial

MICHAEL J. MCKLEROY, JR.

July 29, 2004

VIA FACSIMILE NO. 214.953-1332
Thomas H. Keen

LOOPER REED & MCGRAW
1601 Elm Streat, Suite 4100
Dallas, Texas 75201

Re:

Dear Tom:

Pat Milliken v. Town of Addison, et al

Cause No. 02-4715-F in the 116th District Court, Dallas County

File No. 607-066

in tight of the court's order on the summary judgment, | have reviewed Ms. Milliken's
discovery responses as it relales to the identification of, and damages resulting from, the
alleged taking. In the Town of Addison’s first set of discovery (Int. No. 40), Ms. Milliken
was asked to identify the arsa of her Property that she contends was taken. In response,
Ms. Milliken referred to her petition and to her prior discovery responses, 1 believe that this
refers to her responss to Interrogatory No. 2, in which Ms. Miiliken was asked to state the
total amount of damages that she is seeking to recover from the Town of Addison, itemized
to show each element of damages, the dollar amount attributable to each element and how
each element was calculated. In response, Ms. Milliken stated, in part, that:

"Actual damages include the temporary taking of 5,500 square
feet of Plaintiffs land and the permanent faking of
approximately 25 square feet where the drainage inlet extends
beyond the existing drainage easement. Further, there is now
a somewhat permanent diagonal, non-consensual sasement
across Plaintiffs yard and house where the drainage runs.”

*Aceording to the builder's asking price for their land and new
homes, the land only is worth $19.00 /sf. The temporary
easement was taken for four months. Beyond the value of the
land, however, were the attendant damages imparted by the
attempted 'fixing’ of the property drainage. The peace of
Plaintiffs household was shattered throughout that process.
The rental value of Plalntiffs house would be approximately
$6,000.00 per month.”


http:6,000.00
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MR. THOMAS H. KEEN PAGE 2
JULY 28, 2004

It seems clear 1o me that she s saying that the damages resulting from the drainage
system being outside of the easement is 25 square feet times $19.00 per square feet, for
a total of $475.00. However, she does not identify where that 25 square feel is [ocated.

The rest of the response Is entirely unclear. Ms. Milliken identifies four (4) potential
parcels that were taken, ie., a "somewhat permanent easement,” a “temporary easement,”a
“temporary taking of 5,500 square feet” and "the rental value of [her] house.” | know that
Ms. Milliken's house is approximately 5,500 square foet (4,494 per tax records). However,
it Is not clear whether the 5,500 square feet refers to the house or to some other,
unimproved, parcel on the Property. Ifitis the house, then it would be logical that she is
saying that the temporary taking was $6,000.00 per month. But for how long? She refers
to a temporary taking lasting for four months, but says that this refers to a “temporary
easement,” not the house. Therefore, another interpretation could be thal the “temporary
easement” is the 5,500 square feet. If s0, then it would be logical that she is saying that
this 5,500 square feet easement was taken for four months. But here the value of this
taking is not disclosed? Finally, is the "temporary easement” different from, or the same
as, the “somewhat permanant diagonal, non-consensual easement across Plaintiffs yard
and house where the drainage runs." If it is different, what is the value of this property?

In order to clear up this confuslon, | am respectfully requesting that Ms. Milliken
supplement her discovery responses to: 1) specifically identify each parcel of the Property
that she contends was taken (Identifying the location and the square foatage); 2) whether
each such parcel of the Property was taken temporarily or permanenily; and 3) siate what
she contends to be the fair market value for each parcel of the Property she contends was
permanently taken or the fair rental value for each parcel ofthe Property that she contends
was temporarily taken.

| would rather obtain this information without involving the court. Therefore, if you
could ptease provide this information within the next fourteen (14) days, | would appreclate
il. If you need more time than that, please let me know and we can work something out.
Otherwise, | will have to file a motion to compel.

Should you have any questions, please contact me at the number listed above.
Thanking you in advance for your time and attention,

Sincerely,

MARIS & LANIER, P.C.

Michael 4. McKleroy, Jr.

Enclosure
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MR. THOMAS H. KEEN PAGE 3
JULY 28, 2004

cc:  VIAFACSIMILE NO. 972-934-9200
Zach T. Mayer

FEE SMITH SHARP & VITULLO, L.L.P.
Three Galleria Tower

13155 Noel Road, Suite 1000
Dallas, Texas 75240
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MR. THOMAS H. KEEN
JULY 28, 2004

bet;

VIA FACSIMILE NO, 512-401.23566
Rickey Garen

Texas Municipal League
Intergovernmentat Risk Pool
P.C. Box 149184

Austin, Texas 78754

VIA FACSIMILE NO. 972-450-2637
Mike Murphy

Lynn Chandier

Public Works Depariment
Town of Addison

P.O. Box 8010

Addison, Texas 75001

; JUL-28-04 0 4:31PY;
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Maris & Lanier

A Profassional Corperating . .
1450 Meadow Park Bldg., LB 702 10440 N. Cenbral Expressway Digllas, Texas 75231

TELECOPIER COVER SHEET
PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date:” July 26, 2004

To: Rick: en Via Telecopier Number:  {512)491-2366
To: Ke el Via Telecopier Number:  (214)872-2020
To: Mike Murphy Via Telecopier Number:  {9721450-2837

To: Lynn Chandler Via Telecopier Number:  {972)450-2837
To: Larry Dobbs Via Telecopier Number:  (§72) 722-8655
To: Chatrlie Johnson Via Telecopier Number: (872 =9143
To: Mark W, Roberts Via Telecopier Number:  (214)739-5961

To: tan Randatl Via Telecopier Number:  (872)772-5314

To: Janice Moore Via Telecopier Number:  (872)732-6003

From: Amy L. Waiker Legal Assistant

Direct Phone Number . (214) 706-0022
Direct Telecopier Number : (214) 706-0821

Pages: Cover + 5
IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Autna at. 214-706-0932
Re: File No. 607-066: Pat Millken v. Town of Addison

Message: See attached Agresd Order Granting Continuanca. This case will not
go forward on August 2, 2004. We will advise you when we receive a

new trial setting.

___ Original will follow by mail  _x__ Original will NOT follow by mail

The Information contained in this facsimile messags is attorney privileged and confidential
information Intended only for the use of the Individual or entlty named above. If the reader of this
message s not the intended recipfent, you are hereby notified that any unauthorized disssmination,
distribution or copying of this communication la atriclly prohibited. [If you have recalved this
communication n error, pleass immadiately notity us by telephone atthe numbers listed. Thank you,
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1]

Maris & Lanier

A l’mfcﬂimml Cmqmraﬁon

1450 Meadow Park Bidg.. LB 702 10440 N. Central Expressway Dallas, Texas 75231
214-T06-0820
214-708-0921 (FAX}

July 26, 2004

VIA FACSIMILE

Thomas H. Keen

Looper Reed & McGraw
1601 Eim Street, Suite 4100
Dallas, Texas 75201

VIA FACSIMILE

Zach T. Mayer

Fee Smith Sharp & Vitullo, L.L.P.
Three Galleria Tower

13155 Noel Road, Suite 1000
Dallas, Texas 75240

Re:  Pat Milliken v. Town of Addison, ef al
Cause No, 02-4715-F in the 116th District Court, Dallas County

File No. 807-066

Dear Tom and Zach:

Attached is a conformed copy of the Agreed Order Granting Continuance. | met
with the Judge today to get the enclosed order signed. He was concerned about the age
of the case and wanted to let all counsel know that he plans on resetting this case for trial
within the next six months. He also advised me that the order allowing Legacy Bank to be
joined as a party has been granted.

Should you have any questions, comments, or cencermns, piease do not hesitate to
call.

Sincerely,

MARIS & LANIER, P.

. Katkar
sistant to Roberl F. Maris

Enclosure
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VIA FACSIMILE

Rickey Garen

Texas Municipal Leagua

intergovernmental Risk Pool

P.O. Box 148184

Austin, Texas 78754
(wiencl)

VIA FAGSIMILE
Ken Dippel
Cowles & Thompson
801 Main Street, Suite 4000
Dailas, TX 75202
(w/encl.)

VIA FACSIMILE

Mike Murphy

Lynn Chandler

Public Works Department

Town of Addison

P.Q. Box 9010

Addison, Texas 75001
{(wlencl.)

VIA FACSIMILE

Larry Dobbs

Mike Shaw

P.O. Box 2377

Rockwall, Texas 75087
(wlenci.)

VIA EMAaH.

Stan Rendall

ASI

Rout 6 Box 240

Suiphur Springs, Texas 75482
{wlencl.)

VIA FACSIMILE
Mark W. Roberts, P.E.
Nathan D. Maier Consulting Engineers
8080 Park Lane, Suite 600
Dallas, Texas 75231
{wlencl.)

VIA FACSIMILE

Janice Moore

6011 Derek Trail

Dallas, Texas 75252
(wfencl.)

; JUL-26-04

2:56PH;

PAGE 3/6
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

V.

. TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,

§
§
§
5
§  116th JUDICIAL DISTRICT
§
:
INC. and JON B. COLEMAN, §
§
§

Defendants. DALLAS COUNTY, TEXAS

AGREED ORDER GRANTING CONTINUANCE
On thacg_.é\'ﬁy of July, 2004, came on for cansideration an Agreed Motion for
Continuance filed Piaintiff and Defendants in this action. Afler having considered the
parties’ motion, the Court is of the opinion that it should be GRANTED. It is therefore
ORDERED, ADJUDGED and DECREED that:
1. The above-referenced case is hereby stricken from the Court's trial docket of
August 2, 2004,
2. The parties are ordered to file an Agreed Scheduling Order in this case within thirty
days after Defendant Legacy Bank enters an appearance in this case. This

Scheduling Order will include a proposed trial date.

SIGNED on the M of %\&gﬁa—_ 2004,

Robert H. Frost
JUDGE PRESIDING

ORDER GRANTING MOTION FOR CONTINUANCE PAGE 1
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AGREED:

Thomas H. Keen

Looper Reed & McGraw, P.C.
4100 Thanksgiving Tower
1601 Eim Street

Dallas, Texas 75201
ATTORNEY FOR PLAINTIFF

214 708 0821

; JUL-28-0

;ch@‘rﬁmézyeéz Zgﬁ aﬁ (A gé W

Fee, Smith, Sharp & Vitulio, L.L.P.

One Galleria Tower

13355 Noel Road, Ste. 1200

Dallas, Texas 75240

ATTORNEY FOR BUILDER DEFENDANTS

W\
Robert F. Maris
Maris & Lanier, P.C.
10440 N. Central Expressway
Suite 1450
Dallas, Texas 75231
ATTORNEY FOR DEFENDANT
TOWN OF ADDISION

607.008ontinue O

ORDER GRANTING MOTION FOR CONTINUANCE

2:58PM;
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Thomas H.\Keen

Looper Roed & MeGraw, P.C.
4100 Thanksgiving Tower
1601 Eim Bireect

Dallas, Texas 75201
ATTORNEY FOR FLAINTIFF

Zach T. Mayer

Faa, Smith, Sharp & Vitulla, LLP,

Cne Gallerla Tower

13385 Noel Road, 8te. 1200

Daligs, Texas 76240

ATTORNEY FOR BUILDER DEFENDANTS

Robert F, Marla

Marla & Lanler, P.C.

10440 N, Central Expressway
Sulte 1450

Dallas, Texas 75231
ATTORNEY FOR DEFENDANT
TOWN OF ADDISION

£07 280 Continue. Ord

ORDER NG

i JUL-28.-n4

2:58PM;
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Maris & Lanier

A Prolassional Corporntion

1450 Meadow Park Bidg., LB 702 10440 N, Central Expressway Dallas, Texas 75211

TELECOPIER COVER SHEET
PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: July 22, 2004

To: Rickey Garen Via Telecopier Number:  (5121491-2366
To: Ken Dippel Via Telecopier Number:  {214)872-2020
To: Mike Murphy Via Telecopier Number:  {8721450-2837
From: Robert F, Maris

Direct Phone Number . {214) 706-0925
Direct Telecopier Number ;| (214} 706-0521

Pages: Cover+ 3

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Debbie at: 214-706-0920
Re: File No. 607-068; Pat Milliken v. Town of Addison

Message: See attached letter dated July 22 and Order

____ Original will follow by mail  _x___ Original will NOT follow by mail
The information contained in this facsimile messsge ls attorney privilaged and confidantia)l
information Intended only for the use of the individual or entity named ahove. If the reader of this
mussage Is not the intended raciplent, you are hereby notified that any unauthorized dissemination,
distribution or copying of this communication is strictly prohibited, If you bave recelved this
communication in error, ploase Immediataly notlfy us by telephone at the numbers listed, Thank yous,
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Maris & Lanier

A Peglomions! Corparafion

1450 Meadow Park 8idg,, LB 702 10440 N. Central Expressway

ROBERT F. MARIS
July 22, 2004

VIA FACSIMILE

Rickey Garen

Texas Municipal League
Intergovernmental Risk Pool
P.O. Box 148194

Austin, Texas 78754

VIA FACSIMILE

Ken Dippel

Cowles & Thompson

901 Main Streel, Suite 4000
Dallas, TX 75202

VIA FACSIMILE

Michael E. Murphy, P.E.
Lynn Chandler

Town of Addison

16801 Westgrove Drive
Addison, Texas 75001-8010

Re: Pat Milliken v. City of Addison
TML Claim No. 0200085821
Fite No. 607-066

Dear Gantlemen:

Dallas, Texas 75231
214-708-0920 telephone
214-708-0921 facsimile

Enclosed is a copy of Judge Sims' Order on Summary Judgment. Most of Pat
Milliken's claims against Town of Addison are dismissed except to the extent that Pat
Milliken can prove thal the drainage system put in by the city exceeds the five foot
easement on the western boundary. The five foot easement theoty is problematic for
Ms, Milliken for al least two reasons: (1) the drainage system did not exceed the sasement
(we will need to establish positive proof of this), and (2) the Plaintiff has not advanced a

damage theoty based on this easement theory.
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* 3

July 22, 2004
Page 2

This case is currently on the court's trial docket for August 2, 2004. However, all
parties have agreed to a continuance inasmuch as Ms. Milliken is adding a new defendant,
Legacy Bank.

At this point in time, we ought to consider trying to seftls with Ms. Milliken for a
nominal amount of money and/or determing an objective way o demonstrate that the
drainage system is within the easement and filing another Motion for Summary Judgment
based on that fact, Please give these matter your consideration and let me know how you
would like to proceed.

Sincerely,

MARIS & LANIER, P.C.

QM-

Roberl F. Maris

RFM/dam

Enclosure
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CAUSE NO. 02-04715-F
PAT MILLIKEN IN THE DISTRICT COURT

V.

GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN

116™ JUDICIAL PISTRICT

)
)
)
)
TOWN OF ADDISON, THE PRESTON )  DALLAS COUNTY, TEXAS
)
)
)

On the 7™ day of July, 2004, came on for hearing the Motion for Summary Judgment
filed by Defendant Town of Addison ("Addison™). Upon consideration of Addison’s
Motion and Supplement to its Motion, the response filed by Plaintiff Pat Milliken
("Plaintiff"), the papcrs on file with this court and the arguments of counscl, the Court is of
the opinion that Addison’s Molion should be GRANTED in parl, und DENIED in part as
follows:

IT 18§ HEREBY ORDERED, ADJUDGED and DECREED that Addison’s Motion
1s granted as to Plaintiff’s claims for negligence except to the extent that Plaintiff contends
that Addison was negligent in constructing a drainage system outside of the five (5) foot
easement on the western boundary of Plaintiff’s property.

ITISFURTHER ORDERED , ADJUDGED and DECREED that Addison s Motion
is granted-as te Plaintiff’s claim for wrespass.

ITISFURTHER ORDERED, ADJUDGED and E)ECREEI) that Addison’s Motion
is granted as 1o Plaintiff"s claim for unlawful diversion of water in its entirety.

ITISFURTHER ORDERED, ADJUDGED and DECREED that Addison’s Motion

is denied as to Plaintiff’s claim for inverse condemnation..

SIGNED this 20 day of 5%: , 2004,
/

M. Kent Sims, Judge Presiding

RDER ON TOWN OF ADDISON'S MOTION FOR SURMARY JUBGNMENT Page L of |
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.
7-24 St rad

LBlogid /.
Maris & Lanier

A Prefravionel Corparation
1450 Meadow Park Bldg., LB 702 10440 N. Cantral Expressway Dallas. Texas 75231

TELECOPIER COVER SHEET
PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: July 20, 2004
To: Mike Murphy Via Telacopier Number.  _872-450.2837

From: Amy L. Walker, Legal Assisiani

Direct Phone Number ; (214) 706-0922
Direct Telecopier Number : (214) 706-0921

Pages: Cover + 8
IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Autna at: 1-214.708-0932

Re:  Pat Milliken v. Town of Addison
File No. 807-0688

Message: See attached proposed Agreed Motion/Order for Continuance. Please
sign the Motion and fax your signature page back to me. Thanks,

.. Original will follow by mail ~ _x__ Original will NOT follow by mait

The information contalnsd In this facsimile message is sttornay privileged and confidentia) Informalion lntended only for tha
use of {ha Indlviduel or entity nemad ebove. If the raader of this meesags Is nolthe Infunded retiplent, youare hereby notifiad
thatany uneuthorizad dissemination, distribulion or copying of Ihis communlcation Ix strictly prohibited. (fyeuhave regsivesd
this communicaiion in error, piears lmmediately notify us by islsphone at the numbers Jisled, Thank you.
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Maris & Lanter

A Professional Corporation

1450 Meadow Park Bldg., LB 702 10440 N. Central Expressway Dallas, Texas 75231
214-7068-0820
214-708-0821 {FAX)

July 20, 2004

VIA FACSIMILE
Thomas H. Keen

Looper Reed & McGraw
1601 Elm Street, Suite 4100
Dalias, Texas 75201

VIA FACSIMILE

Zach T. Mayer

Fee Smith Sharp & Vitulio, L.L.P.
Three Galleria Tower

13155 Neeal Road, Suite 1000
Dalias, Texas 75240 -

Re.  Pat Milliken v. Town of Addison, st al
Causa No. 02-4715-F in the 116th District Court, Dallas County
File No. 607-088
Dear Tom and Zach:

We have contacted the Court and we have determined that Judge Frost will not
continug this case without the filing of an Agreed Motion for Continuance, and the clients
must sign the motion. | have drafled a proposed Moticn and Order which arg attached.
Please review and if the pleadings are proper, please sigh where indicated and return your
fax signatures to me as soon as possible.

Sincerely,

MARIS & LANIER/ B.C.

Amy\l.. Walker
Lepa) Assistant to Robert F. Maris

Enclosure
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bec:  VIA FACSIMILE
Mike Murphy
Public Works Department
Town of Addison
P.O. Box 9010
Addison, Texas 75001
{w/ encl}
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plainiff,

V.
116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLENMAN,

% R R L0 L0 L) (LN LI WD A O U

Defendants, DALLAS COUNTY, TEXAS

AGREED MOTION FOR CONTINUANCE
Plaintiff, Pat Milliken, joined by Defendants, Town of Addison, The Preston Group

Designers and Builders, William Long, Preston Homes, Inc. and Jon B. Coleman, request

that the trial of this case be continued. In support of this motion, the parties state as

follows:

1. This case ig presently set for trial on August 2, 2004,

2. This case involves infer alia the use of certain real estafe in Daflas County.
Defendants Jon Coleman and Preston Homes, inc., praviously owned one of the
tracts at issue in this case. Plaintiff has recently found out that the
Coleman/Preston Homes, Inc. tract has been foreclosed upon by Legacy Bank,
Inasmuch as Legacy Bank is now the owner of the affected property, itis imperative
that the bank be added as a party defendant in this case. On orabout.July 7, 2004,
Plaintiff fii_ed an Agreed Motion to add Legacy Bank as a defendant. This motion

is presently pending before the Court.

AGREED MOT FOR CONTINUANCE PAGE 1
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3. The parties have conferred and they have agreed that the continuance will be
necessary to bring Legacy Bank into the case. The:parties anticipate that they will
confer and agree upon a scheduling order, inciuding a new trial once Legacy Bank
makes an appéarance. |

Respectfully submifted,

MARIS & LANIER, P.C.,

Robert F. Maris

State Bar No, 12986300
Marigny A. Lanier

State Bar No. 11833200
Michael J. McKieroy, Jr.
State Bar No. 24000085
1450 Meadow Park Building
10440 N. Ceniral Expressway
Dallas, Texas 75231
214-706-0920 telephone
214-706-0921 facgimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON

AGREED:

Plaintiff, Pat Milliken

Thomas H. Keen ‘
Looper Keed & McGraw, P.C.
4100 Thanksgiving Tower

1601 Eim Street

Dallas, Texas 75201
ATTORNEY FOR PLAINTIFF

AGREED MOTION FOR CONTINUANCE PAGE 2
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Defendant, The Presion Group
Designers and Builders

Defandant, William Long

Defendant, Preston Homes,vlnc.

Defendant, Jon 8. Coleman

Zach T, Mayer

Fee, Smith, Sharp & Vitullo, L.L.P.

One Galleria Tower

13355 Noel Road, Ste. 1200

Dallas, Texas 76240 ,

ATTORNEY FOR BUILDER DEFENDANTS

Defendant, Town of Addison
sy A - Perrly”
Printed Name: Aipae/ €. MUOR

7 /ot

AGREED MOTION FOR CONTINUANCE PAGE 3
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing instrument has been
served in accordance with Rule 21a of the Texas Ruleg of Civil Procedure on this the
day of July, 2004, to:

Thomas H. Keen

Looper Reed & MoGraw, P.C.
4100 Thanksgiving Tower
1601 Eim Street

Dallas, Texas 75201

Zach T. Mayer

Fee, Smith, Sharp & Vitullo, L.L.P.
One Gallerla Tower

13355 Noel Road, Ste, 1200
Dallas, Texas 75240

Robert F ._Maris

807 055\Continue.Agr

AGREED MOTION FOR CONTINUANCE PAGE 4
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

v,
116th JUDICIAL DISTRICT
TOWN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

L8 LN L7 L3 5N U0 457 U WL LA L0n U

Defendants. DALLAS COUNTY, TEXAS

AGREED ORDER GRANTING CONTINUANCE

Onthe ______ day of July, 2004, came on for consideration an Agreed Motion for
Continuance filed Plaindiff and Defendants in this action, After having considered the
pariies’ motion, the Court is of the opinion that it should be GRANTED. It is therefore
ORDERED, ADJUDGED and DECREED that:

1. The above-referenced case is hereby stricken from the Court's trial docket of

August 2, 2004,

2. The parties are ordered to file an Agreed Scheduling Qrder in this case within thirty
days after Defendant Legacy Bank enlers an appearance In this case. This

Scheduling Order will include a prépo&ed trial date.

SIGNED on the day of , 2004,

JUDGE PRESIDING

ORDER GRANTING MOTION FOR CONTINUANCE PAGE1
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AGREED:

Thomas H, Keen

Looper Reed & McGraw, P.C.
4100 Thanksgiving Tower
1601 Elm Street

Dallas, Texas 75201
ATTORNEY FOR PLAINTIFF

Zach T, Mayer

Fee, Smith, Sharp & Vitullo, L.L.P.

One Gallenia Tower

13355 Neel Road, Ste. 1200

Dallas, Texas 75240

ATTORNEY FOR BUILDER DEFENDANTS

Robert F. Maris

Maris & Lanier, P.C,

10440 N. Central Expressway
Suite 1450

Dallas, Texas 75231

. ATTORNEY FOR DEFENDANT

TOWN OF ADDISION

607,060\ Contirve.Oid

ORDER GRANTING MOTION FOR CONTINUANCE

: JUL‘QO-Qd 8: BBAM;

PAGE 8/0

PAGE 2



Maris & Lanier

A Probearionsl Corporation .
145Q0 Meadow Park Bldg,, L8 702 10440 N. Central Expressway Dallas, Texas 76231

TELECOPIER COVER SHEET
PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: July 12, 2004

To:  Mike Murphy Via Telecopier Number,  872-450-2837
From: Amy L. Walker, Leqal Assistant
Direct Phone Nurnber : {214) 706-0922

Direct Telecopier Number : (214) 706-0821
Pages: Cover + / 4—‘
[F YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Autng at: 1-214-706-0932

Re: Pat Millken v. Town of Addison
File No. 607-068

Message: See attached Fourth Supplemental Responses to Disclosures.

___Ornginal will follow by mail  _x__ Original will NOT follow by mail

The Infornutioh confsinad in this facsimils message ix attorney privilagad end conflgsntasl nformation Intanded anly forthe
uss of the Individual or entity named abave. If{he randaer of Ihis messags is notthe intended recipiont, you are hareby notifled
that any unauthorzed dissemination, districution or copying of this conmunication Ie atrictly prohibitsd, ifyou haverocelvad
ikis communicalion in error, plsase immadiately notify us by telephone i the aumbers listed. Thank you.

81/} 39vd ‘Wdss:e wO-ve-Ne ! 1260 804 912 ¢ AR INTS
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Maris & Lanier

A Profeasional Corporation

1450 Meadow Park Bldg., LB 702 10440 N. Central Expressway Dallas, Texas 768231
214-708-0920
214-706-0921 (FAX}

July 12, 2004

ViA FACSIMILE

Thomas H. Keen

Looper Reed & McGraw
1601 Eim Strest, Suite 4100
Dalias, Texas 75201

VIA FACSIMILE

Zach T. Mayer

Fee Smith Sharp & Vitullo, L.L.P.
One Galleria Tower

13345 Noel Road, Suite 1200
Dalias, Texas 75240

Re:  Pat Milliken v. Town of Addison, f al
Cause No. 02-4715-F in the 118th District Court, Dallas County
File No. 807-086

Dear Tom and Zach:

Attached please find Defendant Town of Addison’s Fourth Supplemental Respanse
to Plaintiffs Rule 184 Request for Disclosure.

Should you have any questions, comments, or concerns, please do not hesitate to
cail. '

Sincerely,

AARIS & LAMER, PA

Enclosure

gi/¢ 30vd RABGIE pO-vEoNC FEB0 Q0L v
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Via FACEIMILE

Mike Murphy

Public Works Department

Town of Addison

P.0O. Box 8010

Addisan, Texas 75001
(w/ oencl.)
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CAUSE NO. 02-4715-F

PAT MILLIKEN, IN THE DISTRICT COURT

Plaintiff,

v,
116th JUDICIAL DISTRICT
TOWRN OF ADDISON, THE PRESTON
GROUP DESIGNERS AND BUILDERS,
WILLIAM LONG, PRESTON HOMES,
INC. and JON B. COLEMAN,

ELT2 G5 L7 1D W S S R U O L0

Defendants. DALLAS COQUNTY, TEXAS

DEFENDANT TOWN OF ADDISON'S FOURTH SUPPLEMENTAL
RESPONSE TO PLAINTIFF'S RULE 194 REQUEST FOR DISCLOSURE

COMES NOW Defendant Town of Addison ("Addison”} and, pursuant to Rules 194
of the Texas Rules of Civil Procedure, timely responds lo the Request for Disclosure
served by Plaintiff Pat Milliken (“Plaintiff'). In suppori therecf, Addison respectfully shows
the following:

194.2 (a)  The correct names of the parties:
ANSWER: Plaintiff: Pat Milliken;
Defendant: Town of Addison,
Defendant; The Preston Group Designers and Builders,
Defendant: Preston Homes, Inc.;
Defendant: William Long; and
Defendant: Jon 8. Coleman
194.2 (b)  The name, address, and telephone number of any potentlal parties:
ANSWER: Achariya K: Watfers, 14911 Lake Forest Drive, Addisen, Texas 75001,

DEFENDANT TOWN OF ADDISON'S FOURTH SUPPLEMENTAL
RESPONSE TO PLAINTIFF'S RULE 194 REQUEST FOR DISCLO PAGE 1

94y 3ovd ‘Wd6S:E  PO-PL-NN {260 904 7ie PotAR INES



124.2 (¢}  Legal theories and factual bases of the Defendant’s claims and defenses:

ANSWER: Addison generally denies each and every allegation set forth by
Plaintiff. Arguing further, and in the affirmative, Addison asserts the following affirmative
defenses:

Sovereign Immunity. Addison asserts that Addison is immune from liability to
Plaintiff. A municipality, such as Addison, is immune from liability arising its govarnmentat
functions. The planning and construction of drainage improvements is a governmental
function. Therefore, Addison is immune from Plaintiff's claims arising from the planning
and construction of drainage improvements,

No Waiver of immunity under TEX.Civ.PRAC.&REM.CODE §101.021. Addison

asserts that Addison has not waived its savereign immunity for Plaintiff's negligence claims

under the Texas Tort Claims Act. §101.021 of the Texas Clvil Practice and Remedies
Code provides the exclusive means by which a municipality may waive its sovereign
immunity. Addison asseris that it has not walived its sovereign immunity under §101.021
for the reason that: i) there is no causal connection between the “operation or use of a
motor-driven vehicle or motor-driven equipment” and the claimed injury; it} the injury
complained of by Plaintiff did not arise from negligence of an employee of Addison; and/or
iif) the injury complained of by Plaintiff did not arise from the operation or use of a motor-
driven vehicle or motor driven equipment by an employee of Addison. Therefore, Addison

has not waived Its sovereign immunity for Plaintiff's claims of negligence.

No_Waiver of Immuynity under TEX.Clv.PRAC AREM.CODE §101.057. Addison

asserts that Addison has not waived its sovereign immunity for intentional tort claims under

DEFENDANT TOWN OF ADDISON'S FOURTH SUPPLEMENTAL
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the Texas Tort Claims Act. §101.057 of the Texas Civil Practice and Remedies Code
provides an explicit exception to-the Texas Tort Claim Act's waiver of immunity from suit,
Therefore, Addison has not waived ifs sovereign immunity for intentiona! tort claims
asserted by Plaintiff, including Plaintiff's claim of trespass and damage to real properly.

Comparative Negligence. Addison requests that this Court direct the trier of fact in
this matter, after a trial on the merits, to determine the percentage of responsibility of
Plaintiff, each defendant named in this suil and each respensible third-party, who may
include the owner of the adjacent property immediately to the north of Plaintiff, pursuant
to Chapter 33 of the Texas Civil Practice and Remedies Code.

Contributory Negligence. Addison asserts that any negligence found by the trier of

fact to be a proximate cause of the damages claimed by Plaintiff which are attributed to the
Plaintiff should be applied to diminish the liability and damages sought by Plaintiff from
Addison.

Waiver and Estoppel. Plaintiff has waived, and is estopped from, asserting
damages arising from the pianning and construction of drainage improvements, including
damages arising from the ingress and egress Plaintiff's property for that purpose, for the
reasan that Plaintiff implicitly and explicitly authorized, consented to or ratified such acts
and Addison reasonably refied upon Plaintiff's authorization, consent or ratification.

Failure to Mitigate Damages. Addison asserts that any damages sought to
recovered by Plaintiff should be reduced to the extent that Plaintiff has failed to take the
reason#ble steps that a person of ordinary prudence in asimilar situation would have taken

to avoid the claimed damages.
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194.2(d) The amaunt and method of calculating ecanomic damages,
ANSWER: Not applicable.
194.2(e) Name, address, and telephone number of persons having knowledge of
relevant facts, and brief statement of each identified person's connection with the case:
ANSWER:

Pat Milliken

14905 Lake Forest Drive

Addison, Texas 75001

Plaintiff in the above-referencad cause,

Thomas H. Keen

Looper Reed & McGraw

1601 Elm Street, Suite 4100

Dallas, Texas 75201

214-054-4135

Attorney for Plaintifi. Communicated with Addison officials regarding
remadiation work.

Jon Coleman

The Preston Group

2301 Qhio, Suite 235

Planoc, Texas 75083

214-924-9009

Defendant. Builder of property to the immediate south of Plaintiff.

William Long

The Preston Group Designers & Bﬁiiders Inc.

2301 Ohio, Suite 235

Ptano, Texas 75083

468-241-9911

Defendant. Builder of property to the immediate south of The Preston Group
property.
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Michael E. Murphy, P.E.

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-9010

972-450-2880

Director of Public Works_for Addison. Knowledge of the condition of the
Plaintiff's property at all times relevant 10 this lawsuit. Communicated with
Plaintiff about complaints to the property and remediation efforts.

Steve Chutchian

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-8010

972-450-2880

Assistant City Engineer. Knowledge of the condition of the Plaintiff's
property at all times relevant to this lawsuit. Communicated with Plaintiff
about complaints to the property and remediation efforts.

Ron Whitehead

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-8010

972-450-.2880 )

City Manager for the Town of Addison. Responded to a telephane call from
Plaintiff in the middle of the night.

Chris Terry

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001-8010

972-450-2880

Assistant City Manager for the Town of Addison. Metwith Plaintiff to discuss
remediation possibilities.

Lynn Chandler

Les Folse

Carmen Moran

Town of Addison

168801 Westgrove Drive

Addison, Texas 75001-3010

872-450-2880

Building Inspection Department for Addison. Issued building permits to
Defendant Builders and have knowledge of condition of the propenty.
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Dave Wilde

Town of Addison

16801 Westgrove Drive

Addison, Texas 75001.8010

872-450-2880

Inspector for the Town of Addison., Knowledge of the condition of the
Plaintiff's property at all times relevant (0 this lawsuit. Took photographs of

the property

Slade Strickiand

Ron Lee

Town of Addison

16801 Westgrove Drive

Addison, Texas 76001 9010

972-450-2880

Parks and Recreation Department for the Town of Addison. Have
knowledge of the condilion of the Plaintiff's property and trees,

Jim Bowman

Bowman Construction

10209 Plano Road

Dallas, Texas 75238

214-349-2884

Construction firm hired by Addison to perform remediation work on Plaintiff's
property.

Larry F. Smith, P.E.

Brien C. Eubanks, M.S.C.E., E.LT.

Larry Smith Engineering

2115 Teakwood Lane, Suite 450

Plano, Texas 75075

§72-964-2161

Enginaering firm retained by Defendant Builders,

Don Cross

Mike Phillips

C & C Engineering, Inc.

12021 Plano Road, Stite 180

Dallas, Texas 75243

972-680-2164

Engineering firm retained by Defendant Builders.

DEFENDANT TOWN OF &83180?4 'S ?QBRTH SQ?PiEféE&TAL
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Christian D. Laetiner

3325 Eagle Bluff Road

Mound, Minnesots 55364-8506

Former neighbor (to the immediate south) of Defendant The Freston Group
Designers & Builders, Inc.

Achariya K. Watters

14911 Lake Forest Drive

Addison, Texas 75001

Neighbor (lo the immediate north) of Plaintiff.

Jim Pierce

Town of Addison

18801 Weslgrove Drive

Addison, Texas 750019010

072-450-2880

Assistant Direclor of Public Works for Addison, Knowledge of the condition
of the Plainliff's property on June 29, 2004 at the time videolape (Bates
Labeled Addison 598) was recorded.

194.2 {f):  Teslifying expents:

{1}  the expert's name, address and telephone number:
ANSWER:

Michael E. Murphy, P.E.
Town of Addison

16801 Westgrove Drive
Addison, Texas 75001-9010
872-450-2880

Charles D. Johnson
4106 Courtshire
Dallas, Texas 75229
972-503-9314

Robert Stanley {"Stan”} Randall, Jr.
Robert Stanley {"Robert”} Randali, il
Arboricultural Systems Integration
Route 8, Box 240

Sulphur Springs, Texas 75482

Larry €. Dobbs, MAI

QEFENDANT TOWN OF ADDlSON'S FOURTH SUPPLEMENTAL "
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Mike Shaw, MAI

Larry E. Dobbs, MAL, Inc,
105 North Alamo :
Rockwall, Texas 75087

Mark W. Roberts, P.E.

Nathan D. Maier Consuiting Engincers

8080 Park Lang, Suite 800

Dallas, Texas 75231

214-739-4741 phone

214-739-5961 fax

Robert F. Maris

Maris & Lanier, P.C.

10440 N. Central Expressway, Suite 1450

Dallas, Texas 75231

214.706-0020

Janice Moare

6011 Derek Trail

Dallas, Texas 75252

972-732-6000

{2)  the subject maiter on which the expert will lestify;

ANSWER:

Mr. Murphy. Mr. Murphy is expected to provide rebuttal testimony to the opinions
given by Plaintiff's experts on the sufficiency of the drainage plans and development by the
Developer Defendants. In addition, Mr. Murphy is expected to provide expert testimony
regarding the drainage system installed on the Property and the condition of the drainage
on the Property at all times relevant to this litigation, including the present.

Mr. Johnson. Mr. Johnson is expect to provide expert rebuftal testimony to the

opintons given by Plaintiffs expert on the cost to repair any physical damage to the

Property,
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Messrs. Randall. Messre. Randall are expected to provide testimony about the
reasonable and necessary costs to replace and/or repair the trees that the Plaintiffs claim
were damaged. Messrs, Randall are further expected to provide testimony about the

contribution of the drainage of the Property to any damages suffered by Plaintiff.

Mr. Dobbs and Mr. Shaw. Mr. Dobbs and Mr. Shaw are expected to provide
testimony about the diminution in value, if any, of the Property.

Mr._Roberis. Mr. Roberts is expected to provide expert testimony about the
sufiiciency of the drainage plans, the sufficiency of the storm drainage system, and the
effect {or lack thereof) of the construction by the Developer Defendants on the drainage
on the Property.

Mr.Marig. Mr. Maris is expected to provide rebuttal testimaony to the opiniong given
by Plaintiff's expert on the reasonableness of attorneys' fees allegedly incurred by Plaintiff
in this litigation.

Ms. Mogre: Ms. Moore w}!i testify concerning the sale value of Plaintiff's property.

(3} the general substance of the expert's mental impressions and opinions and
a brief summary of the basis for them, or if the expert is not retained by, employed by, or
otherwise subject to your control, documents refiecting such information;

ANSWER:

Mr. Murphy. Mr. Murphy is expected to testify that the drainage plans submitted by
the Developer Defendants were sufficient to provide adequate drainage to the Property and
to avoid flooding had they been installed properiy and in a timely manner. Mr. Murphy is
further expectead to testify that the drainage problems, if any, experienced by the Plaintiff
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existed from conditions unrelated to the Developer Defendants and in the controf of the
Plaintiff. Specifically, Mr. Murphy is expected to testify that the natural slope of the back-
yard of the Property, the configuration of the back part of the house, the lccation of the
retaining wall between the Properly and the Watters' Property and the ill-maintalned
condition of the gutters, down-spouts and french drains on the Property contributed to the
collection of rain water falling on the Property, remaining on the Property and collecting on
the rear patio of the Property that was the proximate cause of the Plaintiff's flooding. Mr.
Murphy is further expected to testify that any drainage problems ariging outside of the
Property were refﬁeéied by the installation of the drainage system,

Mr. Johnson. See report attached to Defendant Town of Addison's Second
Supplemental Response to Plaintiffs Rule 194 Reqguest for Disclosure.

Messrs. Randall. See report attached to Defendant Town of Addison's Second
Supplemental Regponse to Plaintiff's Rule 184 Request for Disclosure.

Mr_Dobbs and Mr. Shaw. See report attached to Defendant Town of Addison's
Second Supplemental Response to Plaintiff's Rule 184 Request for Disclosure.

Mr. Roberts. See report attached to Defendant Town of Addison’s Second
Supplemental Response to Plaintiffe Rule 194 Request for Disclosure.

Mr. Maris. itis Mr. Maris's opinion that the $150,000.00 to $200,000.00 range of
attorneys fees estimated by Plaintiff's attorneys’ fees expertis not a reasonable fee for this
case. Subject to, and without waiving, the Toragoing, Mr. Maris will testify that, based upon
a review of the file, it is their opinion that Plaintiff has brought no legitimate claim upon

* which an award of attorneys’ fees may be authorized and awarded. Therefore, it is Mr.
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Maris's opinion that no attorneys’ fees were reasonably incurred and should be awarded.
Subject lo, and without waiving, ihe foregoing, it is of the opinion of Mr. Maris that: 1) the
hourly rate charged of $175.00 per hour ($75.00 assistant time), is a reasonable fee; 2} the
reasonable and necessary amount of time that can expected to be expended by Plaintiff's
attorney in the prosecuting of Plaintiff's claims is no more than fifty (50} hours; and 3) the
total attorneys’ fees and expenses incurred by Plaintiff through trial should not exceed
$8,750.00.

Ms. Moore: Ms. Moore will testify that given the neighborhood and developments
surrounding Plaintiff's property. that the property located at 14905 Lake Forest Drive,
Addison, Texas 75001 wouid sale for Jot value only.

{4} ifthe expertis retained by, employed by, or otherwise subject to your control;

(A) all documents, tangibie things, reports, models, or data compilations that
have been provided to, reviewed by, or prepared by or for the expert in anticipation of the
expert’s tesiimony; and

ANSWER: ‘

Mr. Murphy. Mr. Murphy's testimony is formed, primarily, from his personal
observations of the Property. To the extent that Mr, Murphy reviewed documents, they
may be made available at the law offices of Maris & Lanier, P.C., 10440 N. Central
Expressway, Suite 1450, Dallas, Texas 75231 upon reasonable request.

Mr. Jghnson. Mr. Johnson has reviewed the letter dated January 8, 1988 prepared
by Mr. Bob Parker, PMS Property Services, as well as photographs taken of the Property

on June 3, 2003, a videotape taken of the Property on June 3, 2003 and the appraissl
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report prepared by Clyde Crum.

Messrs. Randall. Mr. Randall has relied upon his personal observations of the
Property. '

Mr. Dobbs and Mr. Shaw. Will supplement per Rule 11 Agreement with Plaintiff.

Mr. Roberts. Mr. Roberts has relied upon his personal observations of the Property,
the drainage plans prepared by Kyle Corey and the storm drainage plan.

Mr. Maris. Other than the litigalion file, of which Plaintiff should have a copy of all
non-privileged documents, no documents have been reviewed or prepared at this time.
At such time when documents become available, they may be made available at the law
offices of Maris & Lanier, P.C., 10440 N. Central Expressway, Suite 1450, Dallas, Texas
75231 upon reasonable request. |

Ms. Moore: Ms. Moore’s opinion is based primarily on her personal experience and
expertise in selling houses in the Addison area and specifically in Plaintiffs neighborhood.
To the extent that Ms. Moore reviewed documents, they may be made available at the law
offices of Maris & Lanier, P.C., 10440 N. Cenlral Expressway, Suite 1450, Dallas, Texas
75231 upon reasonable request.

(B) the expert's current resume and bibliography.

ANSWER:

Mr, Murphy. See resume attached to Defendant Town of Addison's Second
Supplemental Response to Plai-ntiff's Rule 194 Request for Disclosure.

Mr._Johnson. See resume attached to Defendant Town of Addison's Second

Supplemental Response to Pigintiffs Rule 194 Request for Disclosure.
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Messrs. Randall. See resume attached to Defendant Town of Addison's Second
Supplemental Response to Plaintiffs Rule 194 Request for Disclosure.

Mr. Dobbs and Mr, Shaw. ForMr. Dobbs, sea resume aitached to Defendant Town
of Addison’s Second Supplemental Response fo Plaintiffs Rule 184 Reguest for
Disclosure. Not available for Mr, Shaw.

Mr. Roberts. Not available, will supplement if becomes available.

Mr. Maris. See resume aftached to Defendant Town of Addison's Second
Supplements] Response to Plaintiffs Rule 194 Request for Disclosure.

Ms. Moore: See resume attached hereto.

194.2(g)  Indemnity and insuring agreements deacribed in Rule 192.3(f):

ANSWER: Not applicable.

194.2 (h}  Settiement agreements described in Rule 182.3(g):

ANSWER: Not applicable.

194.2 (i) Witness statements described in Rule 192.3(h):

ANSWER: Noneatthistime. However, it is anlicipated that depositions of parties

and third-party witnesses will be faken. At such time, a copy of said depositions will be
made available to each party.
194.2{( In a suit alleging physical or mental injury and damages from the occurrence
that is the subject of the case, all medical racords and bills that are reasonably related to
the injuries or damages asserted or, in lieu thersof, an authorization permitting the
disclosure of such medical records and bills.

ANSWER: Not applicable,
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194.2{k}  Inasuit alleging physical or mental injury and damages from the occurrence
that is the subject of the case, all medical records and bills obtained by the responding
patty by virtue of an authorization furnished by the raquesting party.

ANSWER: Not applicable.

Respectfully submitted,
MARIS & LANIER, P.C.

@A
Robert F. Maris
State Bar No. 12986300
Marigny A. Lenier
State Bar No, 11933200
Michael J. McKleroy, Jr.
State Bar Neo. 240000985
10440 N. Central Expressway
Suite 1450, LB 702
Dallas, Texas 75231
214-706-0920 telephone
214-706-0921 facsimile

ATTORNEYS FOR DEFENDANT
TOWN OF ADDISON
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CERTIFICATE QF SERVICE

This is to cerlify that a true, correct and complete copy of the foregoing instrument
has been served in accordance with Rule 21a of the Texas Rufes of Civil Procedure on
July 12, 2004 to:

Thomas H. Keen
Looper Reed & McGraw
1601 Eim Street, Suite 4100

Dallas, Texas 75201
ViA FACSIMILE

Anthony Vitullo

Zach Mayer

Fee, Smith, Sharp & Vitulla, LLP
One Galleria Tower

13355 Noel Road, Suite 1200
Dallas, Texas 75240

VIA FACSIWILE

Rep-

Robert F. Maris

SWWALTMLIMINKSE « AddsarDiscoverydisuicavred. 1ap wpd
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Maris & Lanier

A Praleosional Corporation —
1450 Meadow Park Bldg., LB 702 10440 M. Central Exprassway Dallas, Texas 75231

TELECOPIER COVER SHEET

PLEASE DELIVER TO ADDRESSEE IMMEDIATELY

Date: July 12, 2004
To: Mike Murphy Via Telecopier Number:  _§72-450-2837
From: Amy L. Walker, Legal Assistant

Direct Phone Number  : (214) 706-0922
Direct Telecopier Number | (214) 706-0921

Pages: Cover + a,z
IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL Auina at. 1-214-706-0932

Re: Pat Milliken v. Town of Addison
File No. 6G7-068

Message: See attached letter re: videotape.,

— Original will follow by mail  _x__ Original will NOT fotlow by mail

The Information contalned Inthis facsimile message (s attorney privitegad aod confidential information intended only for the
uge of the individual erentlty named above. Ifthe readar of this mossags 2 not the Intendsd reciplent, you are hereby notified
that any unsuihorized dissemination, diglribution ar copying of this communication s strictly prohibited. youhave racsived
this communication in srror, pisase immediately notlly us by mlephone ut the numbers listed. Thanh you,

£
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Maris & Lanier

A Proluvaional Corporation

1450 tMeadow Park Bldg., LB 702 10440 N. Central Exprosaway Dallas, Toxas 7523
214-706-0820
Z14-706.0821 (FAX)

July 12, 2004

VIA CERTIFIED MAIL NO. 7003 1880 0004 2871 5836
Thomas H. Keen

Looper Reed & McGraw

16801 Elm Strast, Suite 4100

Dallas, Texas 75201

VIA CERTIFIED MAIL NO. 7003 1680 0004 2873 6829
Zach T. Mayer

Fee Smith Sharp & Vitullo, L.L.P.

One Galleria Tower

13355 Noel Road, Suite 1200

Dallas, Texas 75240

Re: Pat Mitiken v. Town of Addison, et al
Cause No. 02-4715-F in the 118th District Count, Dallas County
File No. 607-066
Dear Tom and Zach:
Enclosed please find a videotape being produced by the Town of Addison, which
has been bates labeled Addison 588, This videotape was taken by Mike Murphy on June
29, 2004.

Should you have any questions, comments, or concerns, please do not hesitate to

cail.

Sincerely,

MARIS & LANI .C.

A;\my . Walker

Legal/Assistant to Robert F. Maris
Enclosure
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bec:  VIA FACSIMILE
Mike Murphy
Public Works Department
Town of Addison
P.O. Box 2010
Addison, Texas 75001
(wf/o encl.)
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