





TEXAS CITIES COALITION ON STORMWATER
PO Box 1568  Austin, Texas 78768-1568

{5124 404-7800 Fax (912} 703-2785

To: TCCOS Participants
Erom: Jim Mathews

Joe Freeland
Re: Status Report

Date: April 22,2004
Appeal to the Supreme Court

The Coalition’s petition for Wiit of Certiorari has been filed and docketed with the United States
Supreme Court (Docket 03-1125) http/fwww.supremecourtus.gov/docket/03-1125.htm). A copy of
the Petition can be found on the Coalition’s web page http://www.mandf.com/tccos. The next step
in the process is for the Court to decide whether to grant or deny the Petition. At the request of the
Solicitor General, the Supreme Court has twice extended the deadline for the other parties in the suit
to respond to the Coalition’s petition for Writ of Certiorari. The current deadline is May 7, 2004.
Assuming that the Solicitor General files EPA’s response on May 7%, we can expect a decision on
the Petition in June. If the Petition is granted, we will then have 45 days to file a brief and a joint
appendix with record excerpts. EPA’s reply brief would then be due 30 days later. Argument
before the Court, if granted, would not be until the Court’s next term, which starts in October,

EPA Activifies

EPA did not appeal that part of the Ninth Circuit’s decision holding that portions of EPA’s Phase 2
mule relating to the processing of a notice of intent (NOI) violates the Clean Water Act.
Specifically, the Ninth Circuit held that NOIs are the functional equivalents of permit applications
and EPA or other permitting authorities must review the NOI to determine compliance with the
“maximum extent practicable” standard and make NOIs available to the public and subject to public
hearing requirements.

EPA’s long-promised guidance for the regions and delegated states about how to proceed in light of
the Ninth Circuit’s decision was finally issued on April 16, 2004 (copy attached). The guidance
directs the regions and states to: (1) provide public notice of NOIs, at least 30 days before
authorization to discharge, by posting NOIs or information on how to obtain NOIs on the web, or by
publishing public notices in newspapers or in any other effective manner; (2) provide an
opportunity to request a public hearing on the NOI; and (3) conduct an “appropriate” review of
NOIs to ensure consistency with the permit, without actually approving the NOI or the minimum
medasures.

This guidance does not appear to fully comply with the Ninth Circuit’s opinion particularly with
regard to the review to be performed by the permitting authorities. The Court expressly held that
permitting authorities must determine, for each NOIL, whether the minimum measures selected by
the permittee will in fact satisfy the “maximum extent practicable” standard. EPA’s guidance



http://www.mandf.comitccos

merely suggests that the permitting authorities review the NO! for consistency with the permit. In
fact, EPA’s guidance suggests that the permitting authorities should never actually “approve™ an
NOI, which we assume to mean that the permitting authority should never actually determine
whether the submifted minimum measures meet MEP. This approach does not give the
environmental groups what they wanted and fails to provide permittees with the protection that they
would receive if the permitting authority actually determined that the submitted plan met MEP.

We have argued from the beginning that permitiees should get the full “permit shield” that can only
be obtained from an affirmative determination by the permitting authority. With such a shield,
permittees would be protected from mid-term re-determinations of the MEP standard. This would
prevent inspectors from coming on site and continuously determining that additional minirmum
INEASUres are necessary.

EPA’s puidance regarding the opportunity for public hearing also appears to greatly exceed the
scope of what can be accomplished by “guidance” rather than through “rulemaking.” EPA
recommends that permitting authorities include permit langnage that explains the standard by which
the NOI will be judged and the procedures that will be used. Such standards and procedures
arguably cannot be established through the terms of a permit.

The guidance will substantially increase the burden on permitiing authorities. Hopefully, the
permitting authorities will finally realize that the requirements to review and provide the
opportunity for hearing for every NOI will be an expensive underfaking, particularly if all regulated
small MS4s (including school and other districts) submit NQOIs. We should be able to use this
guidance document to gain some allies to lobby EPA, during the upcoming rulemaking regarding
these issues, to move the Phase 2 program out of the NPDES program.

TCEQ Activities
TCEQ has taken no action to finalize its general permit for small MS4s because TCEQ has been

waiting for EPA to issue guidance. TCEQ continues to process renewal of Phase 1 permits, but has
not yet issued any such permit renewals.

Other States

The North Carolina Rules Review Commission overfurned the state environmental agency’s Phase
2 rules. The Commission’s principle reason for overturning these rules was that the agency did not
have statutory authority to force local governments to adopt regulatory ordinances. The
Commission’s decision is currently being challenged in North Carolina state district court.

Suggested Near-Term Activities

With the issuance of this guidance, TCEQ may feel compeiled to issue a final general permit.
Therefore, the Coalition needs to help TCEQ develop a position regarding EPA’s guidance by
meeting with TCEQ Commissioners and key staff members as soon as possible.

Please contact the Steering Committee to express your views on how the Coalition should proceed.
A listing of Steering Comunitiee members and other information may be found at the Coalition’s
web page hitp://www.mandf com/tecos .




April 16, 2004

MEM DUM

Subject: Implementing the Partial Remand of the Stormwater Phase JI Regulations
Regarding Notices of Intent & NPDES Gencral Permitting for Phase I MS4s

From: James A. Hanlon /s/
Director, Office of Wastewater Management

To: Water Management Division Directors, Regions [ - X

The purpose of this memorandum is to provide guidance on implementing a partial
remand of the Stormwater Phase II regulations. The U.S. Court of Appeals for the Ninth Circuit
recently denied EPA’s petition for rehearing in the Phase I litigation. Environmental Defense
of Justice has informed us that further review by the U.S. Supreme Cowrt is not available. This
memorandum provides interim guidance to EPA and State NPDES permitting authorities
pending a mlemaking to conform the Phase I rule to the court's order.

The Relevant Provisions of the Rules

This case challenged the NPDES stormwater regulations issued pursuant to Clean Water
Act (“CWA™) section 402(p)}(6). That section directs EPA to “esiablish a comprehensive
program to regulate” stormwater discharges designated by EPA. We commonly describe these
regulations as storinwater “Phase 11.” The regulations require NPDES permits for discharges
from certain municipal separate storm sewer systems (“MS4s™) for which NPDES permits were
not required under CW A section 402(p}(2) and the Phase 1 regulations.

The Phase II regulations require that MS4s reduce the discharge of pollutants “to the
maximum extent practicable” (or “the MEP standard™). The regulations also require the MS4s
to develop, implement and enforce a stormwater management program containing, among other
things, best management practices (“BMPs”) identified by the discharger. The regulations
authorize the use of “general permits” and require that these BMPs {as well as measurable goals
agsociated with these BMPs) be identified in the Notice of Intent (“NOI”} filed by the MS4 in
secking authorization under a general permit. Relying on the “traditional” general permit model,
the Agency did not require NOIs to be subject to public hearings.



The Ninth Circuit’s Decision

The Ninth Circuit held that these NOI requirements violated various provisions of CWA
section 402, They concluded that “the EPA’s failure to require review of NOIs, which are the
functional equivalents of permits under the Phase II General Permit option, and tts failure to
make NOIs available to the public or subject to public hearings contravene the express
requirements of the Clean Water Act.” The remand raises important questions regarding the
procedures that would be appropriate for authorization of Phase Il MS4 discharges other than
through an individual permit. ‘

In denying EPA’s motion for rehearing the court “vacated” the portions of the Phase I
rule that address the procedural issues relating to the general permitting option for Phase I
MS4s, Therefore, the Agency needs to take affirmative action to clarify the general permitting
option for Phase Il MS4s. In any such action, we believe it is imperative that implementation of
the MEP standard remain an “jterative” process that optimizes the reduction of stormwater
pollutants, rather than a static pollution reduction requirement.

In looking at options for implementing the court’s decision, we want to continue to
provide States with maximum flexibility. Some Statc Phase Il MS4 permitting procedures
already appear to meet the court’s intenit and will not need changes. However, the general
permits and procedures of other States, along with the provisions developed by EPA in States
where EPA has program implementation responsibilities, will need to change. To assist MS4
permitting authorities in moving forward with implementing program revisions where needed,
EPA provides the following recommendations to address the court's decision. '

Cuidance for Issuance of New General Permits

1. Public availability of NOIs The Phase Il rules already require that Phase 11 MS4
permitiees make the records of their stormwater management plans publicly available at
reasonable times during regular business hours. 40 CF.R. 122.34(g)2). NOIs (which essentially
summarize stormwater management plans) should also be made publicly available. Permitting
authorities can ensure the public availability of Phase I MS4 NOIs by providing notice on the
web of the facilities applying for coverage under a general permit with either an electronic
posting of the NOIs or information on how NOIs can be accessed. NOIs could also be public
noticed in a newspaper, or by another effective manner,

Unless a permitting authority has already otherwise incorporated public notice procedures
into its processes for issuance of Phase Il MS4 general permits, NPDES agencies that have not
yet issued final permits should include permit language explaining that (and how) NOIs will be
made available to the public with sufficient time to allow for meaningful public comment. EPA
recommends that permitting authorities make the NOIs available to the public at least thirty days
before authorization to discharge.



2. Opportunity for public hearing The court’s decision requires that the public be given
an opportunity to request a public hearing. If the Phase Il MS4 general permiftee provides public
notice for the NOI, the permitting authority will still need to provide the public an opportunity to
request a hearing. EPA recommends that permitting authorities include permit language
explaining the process for requesting a public hearing on an NOI, the standard by which such
requests will be judged, the procedures for conducting public hearing requests that are granted,
and the procedures for permitting authority consideration of the information submitted at the
hearing in determining whether to grant authorization to discharge to the submitter of the NOI. If
a public hearing is requested, the permitting authority should consider both whether to grant a
hearing and the range of options for the conduct of the hearing, including, for example, a single
public hearing for consideration of multiple Phase Il MS4 permittee NOIs.

3. Permitfing Authority reviews of NOIs The permitting authority will need to conduct
an appropriate review of Phase II MS4s” NOIs to ensure consistency with the permit. General

permits should, to the extent practicable, specify in objective terms what is expected of a Phase il
MS4 in order to meet the MEP standard. Due to the iterative nature of the MEP standard, we do
not believe offieial “approval” of NOIs is necessary, but the general permits will need to specify
when authorization occurs, such as after notice from the permitting authority that review is
complete, or after a specified waiting period. EPA notes that this process does not preclude the
permitting authority from denying an MS4 authorization to discharge. Either of these timing
options should provide the permitting authority with sufficient time to review NOIs, to ensure
that NOIs have been publicly available, and that there has been an opportunity to request a public
hearing to provide input.

Guidance for General Permits Already Issued for MS4s

Permitting authorities that already have issued general permits should determine the most
effective way to provide public notice and review of MS4 NOIs. Unless a permitting authority
has already otherwise incorporated such procedures into its processes for issuance of Phase II
MS4 general permits, NPDES agencies that have issued final permits should:

. List on the State or EPA Region’s web site those MS4 permittees who have submitted
NOIs and how NOIs can be reviewed by the public. Include information on how
comments can be submitted and a hearing can be requested. If a public hearing is
requested, the permitting authority should consider both whether to grant a hearing and
the range of options for the conduct of the hearing, including, for example, a single public
hearing for consideration of multiple Phase I MS4 permittee NOIs.

. Conduct an appropriate review of submitted NOIs (to determine compliance with the
permit) and contact the MS4 when changes appear to be needed.

MS4s continue to have an obligation to apply for permit coverage, whether under an
individual NPDES permit or an NPDES general permit. We do not belicve that the court ruling



creates legal vulnerability for violations of the CWA for Phase II MS4 permittees that have filed
timely applications, whether or not authorization has been granted. The Phase II regulations
establish application deadlings, not authorization deadlines. Even when Phase I MS4 permittees
are authorized, the regulations do not require immediate compliance with the MEP standard, i.e.,
development and full implementation of the Phase H MS4 stormwater management program.
Instead, the permitting authority specifies the applicable time period, which maybe be as long as
five years after permit issnance.

We request that you comrmunicate this guidance to States within your Region which are
authorized to administer the NPDES program. If you have questions or concerns, please contact
Linda Boornazian at (202) 564-0221 or Wendy Bell at (202) 564-0746.

cc:  Ben Grumbles, OW
NPDES Branch Chiefs, EPA Regions [ - X
Susan Lepow, OGC
Mark Pollins, ORE
Robbi Savage, ASIWPCA
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TPDES Draft Small MS4 Permit,
Comments

Part |. Definitions

Construction Site Operator
There is a difference in the definition of “construction site operator” between the draft TPDES
M&S4 and Construction permits. [n the draft M54 permit TCEQ defines an operator as
someone who has control over construction plans and specifications AND that has day-to-
day operational controi of the site. Under the Construction permit, the definition includes
anyone with control over plans OR day-to-day operations as an operator. TCEQ may want
to consider a different term for the Construction Site Operator for the purposes of the MS4
permit, possibly “Municipal Construction Activities Operator,” to avoid confusion.

This definition may be a good candidate for guidance provided in a companion guidance
document to the final rule. If the intent is that a municipal official have oversight authority
over BMP design, installation and maintenance, guidance stating this would be helpful.
Example language for contracts with construction vendors should be considered for a
guidance document also.

Co-permitice
Reference is made to Co-penmitfee at V.B.2j. (Annual Report). The potential relationship
betwsen a permiftee under the general permit and a permittee under an individual permit is
not clear in the permit. {The term co-permitiee is not found in any other part of the permit.
This may be an issue for a guidance document.}

Daily Maximum
The term Daily Maximum that is used to describe sampling requirements at Part IV. (Numeric
Effluent Limitations) and also at Part VII. D. {Authorization for Municipal Construction
Activities) is subject to interpretation. A clear definition should be included in the permit.

Industrial Activity
The term Industrial Activity as used at Part Ill. A. 4. (e} (Good Housekeeping minimum
measure) is subject to interpretation. A clear definition should be included in the permit.

Maijor Quifall
The term Major Outfail creates concern in that it requires an area calculation to be made for
determining an outfalls status. This puts a heavy requirement for accurate mapping on M84s
that have limited resources for mapping. Major Qutfall could be defined in a less stringent
manner, or the mapping requirement at Ill. 3.(d)}(2) could be an option to mapping all outfalis
as in the NPDES requirements. The limited resources of small M34s are likely more suited
to identifying all outfalls as opposed to identifying those mesting specific drainage criteria.

Major Waters
The term Major Waters as used at Part 1. D. 4. (b} {9) (contents of NOI, site information} is
subject to interpretation. A clear definition should be included in the permit, or if not defined
in the final rule, guidance on this term should be provided in a guidance document
companion to the final rule,

11/14/02



Notice of Change (NOC)
The term Notice of Change should be defined in the permit, or if not defined in the final rule,
guidance on this term should be provided in a guidance document companion fo the final
rule.

Notice of Termination (NOT)
The term Notice of Termination should be defined in the permit, or if not defined in the final
rule, guidance on this term should be provided in a guidance document companion to the
final rule.

Ouffall

The term Outfall should be defined in the permit, or if not defined in the final rule, guidance
on this term should be provided in a guidance document companion to the final rule.

11/14/02



Part 1l. Permit applicability and Coverage

1. A. 1. MS4s Located in an Urbanized Area
Do permit requirements apply to the enfire system of an affected MS47

Federal NPDES permit requirements are specific to the designated urbanized area and do
not apply to all of the affected MS4. The TPDES permit specifies, “Small municipal separate
storm sewer systems located in the state of Texas may discharge directly io surface waterin
the slafe only according fo monitoring requirements and other conditions set forth in this
general permif...”. This seems 1o intend that an M84 meeting the eligibility requirement at
Part Il A, 1. (An MS84 that is fully or partially located within an urbanized area...) must apply
permit requirements {o all discharges of the M84, whether in the urbanized area or not.

1. C. 1. Discharges Authorized by Another TPDES Permit
The NPDES permit requires that an MS4 covered by an individual permit provide the fotal
square miles of the system [122.33 (b)(2)(1)] if seeking coverage under the general permit ~
TPDES does not. s this intentional?

i. D. 1. Application for Coverage
Permitiees get provisional authorization 2 days after the NOI is postmarked for delivery to
TCEQ (24 hrs after confirmation receipt for electronic NOI}). No timeframe is given for TCEQ
review of NOI submittal (Executive Director response). Does provisional authorization give
approval for the submitted SWMP such that a municipality can implement the SWMP with an
understanding that it is in compliance with the general permit?

1. D. 1. a) M84s Located in an Urbanized Area
Does not address the event of the permit effective date occurring after December 9. Doss
the 90-day timeframe for submittal of the NOI apply for effective permit dates later than
December 97

th. D. 4.{b} Contents of the Notice of Intent
(1) The site information request for “the name, physical description, and latitude and
longitude of the approximate center of the MS4” is impractical. Unlike most cities, urban
counties are not likely to have a contiguous boundary fo define the urbanized area. fa
lat/long is needed fo aftach GIS information, a county may specify a generic location for data
purposes, or the TCEQ may select a point from the urbanized area map. [f a change is the
final rule is not made, guidance on this point should be provided in a companion guidance
document to the final rule.

(5} The reguirement for contact information for “...any person(sj responsible for
implemnenting or coordinating the SWMP” is ambiguous. The word any should be changed to
designated to clarify and make this practical to implement. .

(9} The requirement to list “...all major water(s) receiving discharges form the MS4" is
ambiguous. The term major water(s) must be defined, or might be changed to waters of the
U.S. to clarify.

(10) The term major water{s} must be defined.

iI. D. 6. Notice of Change (NOC)
The term relsvant is unclear and could be seen as an opportunity for the TCEGQ 1o define
what is reguired (and hence what is compliant} on a case by case basis. All the information
submitted as part of the NOI listed under I1.D.4. seems relevant. Consider removing the term
refevant.

11/14/02



I. E. 1. {b) Responsibilities
The language in this paragraph may be slightly misleading and may discourage cooperative
efforts by implying that failure of a cooperative partner would necessitate enforcement
against the MS4 that had expected to receive the benefit of the cooperative arrangement. A
possible language change might be as follows:
Each permittee is entirely responsible for meeting SWMP requirements within the boundaries
of their M84, to include providing a schedule for alternative SWMP components if a
cooperative partner fails to provide expected components.

ll. G. Designation Criteria
TCEQ is applying the designation criteria to ALL entities and not limiting it to EPA’s
suggestion of entities with a population of at least 10,000 and 1,000 persons per square mile,
nor to consideration of high growth potential or contiguity to an urbanized area.

The designation criteria list shouid be more specific in whom it addresses. The wording with

considaration leaves room for questions and interpretation, and therefore there is no simple
way fo determine if your community may be designated.

11/14/02



Part Ill. Storm Water Management Program

Minimum Control Measure:
Ili. A. 1. Public Education

Comparison of federal (NPDES) and state (TPDES) draft general permits

NPDES

Public education and outreach on storm
water impacts.

(i) You must implerent a public education
program to distribute educational materials to the
community or conduct equivalent outreach
activities about the impacts of storm water
discharges on water bodies and the steps that
the public can take to reduce pollutants in storm
water runoff,

DRAFT TPDES
(Differences noted in bold)

1. Public Education and Qutreach on Storm
Water Impacts

{(a} A public education program to distribute
educational materials to the community or
conduct equivalent outreach activities that will be
used to

inform the following groups within the M54 area:

(1) residents;

{2} visitors;

{3} public service employees;

(4} businesses;

{5) commercial and industrial facilities; and
{6} construction site personnel.

The outreach must inform the public about the
impacts polluted storm water run-off can have on
water quality, hazards associated with illegal
discharges and improper disposal of waste, and
ways they can minimize their impact on storm
water quality.

{b} Via documentation, the M34 operator must
ensure that a reasonable attempt was made
to reach all constituents within the M54 area
to meet this measure.

Comment: Propose that the "visitors® requirement be deleted because it is an unreasonable use of

city resources.

Comment: Propose that "all” be dseleted from paragraph (b} to make it workable,

11/14/02




Minimum Control Measure:
lll. A. 2. Public Involvement

Comparison of federal (NPDES) and state (TPDES) draft general permits

NPDES

Public involvement/participation.

(i) You must, at a minimum, comply with
State, Tribal and local public notice
requirements when implementing a public
involvement/ participation program.

DRAFT TPDES
(Differences noted in bold)

Public Involvement/Participation

(a) ldentify and implement a public
involvement and participation program. This
must include provisions to allow
opportunities for all constituents within the
MS4 area to participate in the storm water
management program development and
implementation.

{b) The MS4 operator must, at a minimum,
comply with State and local public notice
requirements when implementing a public
involvement/participation program.

(c)} The MS4 operator must, via documented
efforts, ensure that sufficient opportunities
were allotted to involve all constituents
interested in

participating in the program process to meet
this measure. Correctional facilities will not
be required to implement this MCM.

Comment: Paragraph (b) should be sufficient for compliance at the level that most Phase |l entities
are capable of with their limited rescurces {which seems to be the intent of NPDES). Paragraphs {a)
and {c) are not specifically seen as beneficial and should be removed or, at the minimum, guidance
on the TPDES intent to go beyond NPDES should be provided.

Comment: If paragraphs (a) and (c) remain in the permit, the word “all” should be deleted in
paragraphs (a) and (b), and “must” should be changed to “may or should” in paragraphs {a) and (b).

10/21/02




Minimum Control Measure:
ll. A. 3. lilicit Discharges

Comparison of federal (NPDES) and state {TPDES) draft generai permits

NPDES

Sec. 122.34 (b)
{3} llicit discharge detection and elimination.

{1} You must develop, implement and enforce a
program to detect and eliminate illicit discharges
{as defined at Sec. 122.26(b)(2)) into your small
MS4.

(i) You must:

{A} Develop, if not already completed, a storm
sewer systern map, showing the location of all
outfalls and the names and location of all waters
of the United States that receive discharges from
those ouifalls;

(B} To the extent allowable under State, Tribal or
local law,

effectively prohibit, through ordinance, or other
regulatory

mechanism, non-storm water discharges into
your storm sewer system and implement
appropriate enforcement procedures and actions;
{C) Develop and implement a plan to detect and
address non-storm water discharges, including
illegal dumping, to your system; and

(D] Inform public employees, businesses, and
the general public of hazards associated with
illegal discharges and improper disposal of
waste.

(iif} You need address the following categories of
non-storm water discharges or flows (i.e., illicit
discharges) only if you identify them as
significant contributors of poliutants to your smali
M&4: water line flushing, landscape irrigation,
diverted stream flows, rising ground waters,
uncontaminated ground water infiltration {as
defined at 40 CFR 5.2005(20)), uncontaminated
pumped ground water, discharges from potable
water sources, foundation drains, air conditioning
condensation, irrigation water, springs, water
from crawl! space pumps, footing drains, lawn

watering, individual residential car washing, flows

from riparian habitats and wetlands,
dechlorinated swirnming pool discharges, and
street wash water (discharges or flows from fire
fighting activities are excluded from the effective
prohibition against non-storm water and need
only be addressed where they are identified as

Draft TPDES
{Differences noted in bold)

Part 1. A

3. Hlicit Discharge Detection and Elimination

(a) lllicit Discharges

A section within the SWMP must be developed fo
establish a program to detect and eliminate illicit
discharges to the MS4. The SWMP must include
the manner, ordinance or other regulatory
mechanism, used to effectively prohibit illicit
discharges.

{1} Detection

The SWMPF must list the techniques used for
detecting illicit discharges.

(2) Elimination

The SWMP must include appropriate
enforcement procedures and actions for
removing the source of an fllicit discharge.

{b) Non-8torm Water Discharges

A section within the SWMP must be developed to
establish a program to detect and address non-
storm water discharges and iflegal dumping to
the MS4. All non-siormn water flows, including
those listed in Part I1.B. and Part VILE., must
be considered by the permittee to determine
if they are a significant contributor of
pollutants to the MS4. All non-storm water
discharges that significantly contribute
poliutants to the MS4 must be effectively
prohibited. The prohibition must be done through
an ordinance, or other regulatory mechanism
unless the M54 operator does not have the
authorlty to develop ordinances or other
regulatory mechanisms. The regulations must
include appropriate enforcement procedures and
actions.

Fire fighting activities are excluded from being
prohibited and only need to be addressed if they
are determined 1o be a significant contributor of
pollutants 1o the MS4.

{c} Incidental Non-Storm Water Discharges

A list of occasional incidental non-storm water
discharges that will not be addressed as iflicit
discharges may alse be developed. If
developed, the fisted discharges must not be
reasonably expected to be significant sources of
pollutants, because of either the nature of the
discharge or the conditions that have been




significant sources of pollutants to waters of the established for allowing these discharges to the
United States). MS4. Any local controls or conditions placed on
these discharges must be documented in the
SWMP. The SWMP must also include a
provision prohibiting any individual non-
storm water discharge that is determined to
be contributing significant amounts of
pollutants to the MS4

{d) Storm Sewer Map

(1) A map of the storm sewer system must be
developed and must include the following:

(i) the location of storm sewer pipes, ditches,
and other conveyances owned by the
permittee, or at a minimum, the drainage area
for each outfall;

(i) the logation of all major outfalls; and

(iii) the names and locations of all waters of the
U.8. that recelve discharges from the outfalls.
{2) The SWMP must include the source of
information used to develop the storm sewer
map, including how the outfalls were verified
and how the map will be regularly updated.

Comment: Where the NPDES specifies a program must prohibit non-storm water discharges through
ordinance, or other regulatory mechanism fo the extent allowable under Siate, Tribal or local law, the
TPDES language allows for other regulaiory mechanism in paragraph "(b) Non-8torm Water
Discharges”, but not in “(a) lllicit Discharges”. The allowance for other regulatory mechanism should
be included in all sections requiring an ordinance.

Comment: The NPDES requirements [ist non-storm water discharges that should be addressed only
if determined to contribute pollutants (also referred to as allowable discharges). In Part 1. B. the
TPDES permit states that these same discharges are not required to be addressed provided they
have not been determined to be substantial sources of pollutants. However, in paragraph a) 2. the
TPDES permit states that these discharges "must be considered by the permittee to determing if they
are a significant contributor of pollutants to the MS4", This seems to remove the assumption that
these discharges are allowable, and requires that the discharges be proved to be allowable. This
language should be changed to dlarify that these discharges do not require proof or verification of
non-significance. At the minirmum, guidance shouid be provided to clarify that the intent of TPDES is
not to exceed NPDES provisions on allowable discharges.

Comment: The only reference to Individual non-storm water discharges in the above NPDES text is
“individual residential car washing” in the list of allowable non-storm water discharges. The TPDES
permit has a specific requirement for “a provision prohibiting any individual non-storm water
discharge that is determined to be contributing significant amounts of pollutants o the MS4™. s this
intended to require the prohibition of individual residential car washing?

Comment; NPDES mapping requirements are only to identify the outfalls of the MS4 system and to
name the receiving waters. TPDES requires a map of "storm sewer pipes, ditches, and other
conveyances” or at a minimum “the drainage area for each outfall”. TPDES also requires the
location of all major outfalis and the source of information used to develop the storm sewer map,
including how the outfalls were verified and how the map will be regularly updated. This puts a heavy
requirement for accurate mapping on MS4s that have limited resources for mapping. Major Outfall
could be defined in a less stringent manner, or the mapping requirement at could be made an option
to mapping all outfalls as in the NPDES requirements. The limited resources of small M54s are likely
more suited to identifying all outfalls, as opposed to identifying those meeting specific drainage
critetia.




Minimum Control Measure:
lll. A. 4. Pollution Prevention/Good Housekeeping for Municipal Operations

Comparison of federal (NPDES) and state (TPDES) draft general permits

NPDES

Sec. 122.34 (b)

(6) Pollution prevention/good housekeeping for
municipal operations.

(i} You must develop and implement an operation
and maintenance program that includes a
training component and has the ultimate goat of
preventing or reducing poliutant runoff from
municipal operations. Using training materials
that are gvailable from EPA, your State, Tribe, or
other organizations, your program must include
employee training to prevent and reduce storm
water pollution from activities such as park and
open space maintenance, fleet and building
maintenance, new construction and land
disturbances, and storm water system
maintenance,

Draft TPDES
(Differences noted in bold)

Part Hl. A

4. Pollution Prevention/Good Housekeeping for

Municipal Operations

A section within the SWMP must be developed 1o

establish an operation and maintenance

program. The operation and maintenance

program must have the ullimate goal of

identifying methods and practices for conducting

municipal operations in a manner to prevent or

reduce pollution in storm water runofi.

{a) Good Housekeeping and Best
Management Practices

Controls must be used to reduce or eliminate the

discharge of pollutants when runoff from

municipal operations is determined to be a

significant contributor of poliution to the M34.

Examples of municipal operations and

municipally owned areas include, but are not

limited to:

{1} park and open space maintenance;

(2} street, road, or highway maintenance;

{3} fleet and building maintenance;

{4} storm water system maintenance;

{5) new construction and land disturbances.

(6) municipal parking lots;

{7} vehicle and equipment maintenance and

storage yards,;

{B8) waste transfer stations; and

(9) salt/sand storage locations.

{t) Training

A training program must be developed for all
employees responsible for municipal operations
subject to the pollution prevention/good
housekeeping program. The training program
must include training materials directed at
preventing and reducing storm water pollution
from municipal operations. Examples or
descriptions of training materials being used
must be included in the SWMP,

{c) Structural Control Maintenance
If best management practices include
structural controls, maintenance of the
controls must be performed at a frequency




determined by the MS4 operator and
consistent with mainfaining the effectiveness
of the BMP. The SWMP must list all of the
following:

(1) maintenance activities;

{2) maintenance schedules; and

{3) long-term inspection procedures for
controls used to reduce ficatables and other
pollutants.

{d) Disposal of Waste

Waste removed from the MS4, from structural
controls, or collected as a result of municipal
operations and maintenance activities must be
properly disposad. A section within the SWMP
must be developed to include procedures for the
proper digposal of waste, including:

(1) dredge spoil;

(2} accumulated sediments; and floatables.

{e) Municipal Operations and Industrial
Activities

The SWMP must include a list of all:

{1} municipal operations that are subject to the
operation, maintenance, or fraining program
developed under the conditions of this section;
and

(2) municipally owned or operated industrial
activities that are subject to TPDES storm water
regulations.

The SWMP must include a individual permit
number, general permit authorization number, or
a copy of a signed NOI or NEC {no exposure
certification form for TPDES General Permit
TXRO50000) for each industrial activity
conducted by the M34 and subject to TPDES
storm water regulations. i an NOI or NEC has
been submitted, but an acknowledgment has not
yet been received from the TCEQ, a copy of the
submifted NOI or NEC Form may be made
readily available.

Comment: Part HL.A.4.{a) Provides for controls when runoff “is determined to be a significant
contributor”. This is ambiguous as to who will make the determination (MS4 operator or TCECQ or
citizens group). Some guidance on identifying significant contributor would be helpful. Consider
changing the text to read: “...is determined by the MS4 operator to be a significant contributor”
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Minimum Control Measure:
Il. A. 5. Construction Site Storm Water Runoff Control

Comparison of federal (NPDES) and state (TPDEE) draft general permits

NPDES

(i} You must develop, implement, and enforce
a program to reduce pollutanis in any storm
water runoff 1o your small MS4 from
construction activities that result in a land
disturbance of greater than or equal to one
acre. Reduction of storm water discharges
from construction activity disturbing less than
one acre must be included in your program if
that construction activity is part of a larger
common plan of development or sale that
would disturb one acre or more.

(i) Your program must include the
development and implementation of, ata
minimum:

{A} An ordinance or other regulatory
mechanism 1o require erosion and sediment
controls, as well as sanctions to ensure
compliance, to the extent allowable under
State, Tribal, or local law;

{B} Requirements for construction site
operators 1o implement appropriate erosion
and sediment confrol best management
practices [BMPs];

{C} Requirements for construction site
operators to control waste such as discarded
building materials, concrete truck washow,
chemicals, litter, and sanitary waste at the
construction site that may cause adverse
impacts to water quality;

(D) Procedures for site plan review which
incorporate consideration of potential water
qualily impacts;

(E) Procedures for receipt and consideration
of information submitted by the public;

(F) Procedures for site inspection and
enforcement of control measures.

Draft TPDES

The MS4 operator must develop, implement,
and enforce a program to reduce pollutants in
any storm water runoff to the M54 from
construction activities that resuit in a land
disturbance of greater than or equal to one
acre or if that construction activity is part of a2
larger common plan of development or sale
that would disturb one acre or more. The M54
operator is not required to develop, implement,
andior enforce a program to reduce pollutant
discharges from sites that the TCEQ has
waived the permitting requirgments for storm
water discharges associated with small
construction activities.

(a) The program must include the development
and implementation of, at & minimum, an
ordinance or other regulatory mechanism to
require erosion and sediment controis, as well
as sanctions to ensure compliance, to the
extent allowable under State and jocal faw.

b} Reguirements for construction site
contractors o, at a minimum:

{1} implement appropriate erosion and
sediment control best management practices;
and

{2} control waste such as discarded building
materials, concrete truck washout water,
chemicals, fitter, and sanitary waste at the
construction site that may cause adverse
impacts to water quality;

{c) The M54 operator must develop
procedures for:

(1) site plan review which incorporate
consideration of potential water quality
impacts;

(2) receipt and consideration of information
submitted by the public; and

(3) site inspection and enforcement of control
measures.

Comment: Il. A. {b)(a) Construction Site Storm Water Runoff Control

The language that provides for development and implementation of an ordinance or other
regulatory mechanism “...fo the extent allowable under State and local law" needs to be
included at paragraphs (b) and (c) of this section, or in the beginning paragraph before (a).




Minimum Control Measure:
lil. A. 6. Post-Construction Storm Water Management in New Development
and Redevelopment

Comparison of federal (NPDES) and siate (TPDES) draft general pemnyits

NPDES

You must develop, implement, and enforce a
program to address storm water runoff from
new development and redevelopment projects
that disturb greater than or eaual to one acre,
including projects less than one acre that are
part of a larger common plan of development
or sale, that discharge into your small MS4.,
Your program must ensure that controls are in
place that would prevent or minimize water
quality impacts.

You must:

Develop and implerment strategies
which include a combination of structural
and/or non-structural best management
practices (BMPs) appropriate for your
community;

Use an ordinance or other regulatory
mechanism to address post-construction
runoff from new development and
redevelopment projects to the extent
allowable under State, Tribal or local law;

Ensure adequate long-term operation
and maintenance of BMPs.

Draft TPDES

The MS4 operator must develop, implement,
and enforce a program to address storm water
runoff from new development and
redevelopment projects that disturb greater
than or equal to one acre, including projects
less than one acre that are part of a larger
common plan of development or sale that will
result in disturbance of one or more acres, that
discharge info the small MS4. The program
must ensure that controls are in place that
would prevent or minimize water quality
impacts;

(a) Develop and implement strategies which
include a combination of structural

and/or non-structural BMPs appropriate for
your community;

(b} Use an ordinance or other requlatory
mechanism to address post-construction
runoff from new development and
redevelopment projects {o the extent allowable
under State and local law; and

{¢) Ensure adequate long-term cperation and
maintenance of BMPs.

{no comments)
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lll. A. 7. Authorization for Municipal Construction Activities

This section requires that the MS4 meet the definition of “construction site operator,” which for
this permit includes both control over the plans and specifications and day-to-day operational
control over activities to ensure compliance with the SWPPP. There is concern that when an
MS4 uses a construction contractor rather than internal resources, the MS4 may not meet the
definition of construction site operator, if the day-to-day operation control component is strictly
interpreted.

Part IV. Numeric Effluent Limitations

There is no language to support the Daily Maximum monitoring requirement, specifically,
references for approved sampling method, definition for Daily Maximum, and a definition for
annual monitoring frequency, reference to Attachment 2 the discharge monitoring report, and
reporting requirements should be here.

Part V. Recordkeeping and Reporting

V. A.1. Recordkeeping
Extension of the records retention time needs clarification on how notification will he
made by the Executive Director to the MS4 that the time has been extended. Text
should be included stating that the requirement to maintain records for a specific time
will be initiated by or contingent upon the MS4 receiving notification from the Executive
Director.

V. A.3. Open Records
The public must request copies of the NO| and SWMP in writing. Those documents
must be made available within 2 working days of receiving the request. Requests for
other supporting records must be provided within 10 working days, or within a
reasonable and lawful amount of time as stipulated by the Public Information Act.
This situation gives two separate time frames in which you must provide information. It
would be more beneficial to be consistent with the existing Public Information Act.

V. B.1. (@) Noncompliance Notification
More appropriate language here would be Unauthorized Discharge Notification instead
of Noncompliance Notification.

V. B. 2. Annual Report
The March 31* deadline is unclear. This date may be unrealistic by not allowing the
permittees a long enough time frame to complete the report. Since the permit is
expected to become effective in December, the text should specify that a “year of the
permit term” be from December to December. Permittees should have at least 90 days
to complete the annual report.

A specific timeframe should be given for TCEQ to review and comment on each annual
report. After the specified time has passed, the annual reports should be approved
whether or not TCEQ reviewed them. Spending resources unknowingly on a non-
compliant SWMP is a concern for the MS4.

V.B.2. {c) BMP Credits
For inclusicn of existing BMPs, “Any MCM activities initiated before permit issuance (up
to three years) may be included...” This time frame should go beyond three years. it
states on page 19 of the permit, “ Existing programs or BMPs may be used to fulfill the
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reguirements of this general permit.” This does not specify any time and therefore
should allow the permittee to include any activities it has performed in the past.

V.B.2. {e) BMP Credits
Section {e} should be removed since an implementation schedule is already provided in
the plan.

Part VIl. Authorization for Municipal Canstruction Activities

ViLG.2.
The word "operators” should be changed o “contractors” since the M&4 is the sole

operator under this permit.

V.5,
Section refers to submission of an NOT, but NOTs are not required for Municipal
Construction Activities.

VILJ.S.{a)
Regarding inspection of controls to be included in the SWP3, Is the intent to allow for
only montnly inspections during seasonal arid conditions, or is the exemption limited only
to areas that have heen finally or temporarily stabilized? i the area is not siable,
monthly inspections during the dry season will not be enough to control dirt entry to a
storm sewer conduit without a rain event {direct dumping to the system). Disregard for
sediment controls increases during the dry season because, on one hand, rain is not
expected, but on the other, it is the busiest time for most of the construction sites.
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Clerical Observations

Part 1. Definitions

Best Management Pracfices
For clarification the definition of at Part I. should read: Best Management Practices
(BMPs) - schedules of activities, prohibitions of practices, maintenance procedures, and
other management practices to prevent or reduce the pollution in storm watler.

Small Municipal Separate Storm Sewer System
The definition is duplicated in this part.

Urbanized Area
Restructure as below to be clear that the Census bureau is defining the area of high
papulation density and not multiple MS4s:
An area of high population density thatmay-inslude-mulliple-#484s as defined and used
by the U.5. Census Bureau in the 1980 and 2000 decennial census that may include
multiple MS4s.

Part II. A. 5. Construction Site Storm Water Runoff Control
Restructure as below:
The MS4 operator is not required to develop, implement, and/or enforce a program to
reduce poliutant discharges from sites #hat where the TCEQ has waived the permitting
requirements for storm water discharges associated with small construction activities,

Part I1. D. 1. Application for Coverage
in the 7th line, NOT should read NO/.

Part V.B.2.(k) Reporiing
Sign and certify annual report in accordance with Parf VILE. 1.(a} - should the reference
beto VI 6 or B.D.4.(b}(8)?

Part VIl. E.5.
Restructure as below:
* ...are aware that municipal personne! #hat are responsible for day to day operations of
the SWP3..."
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Texas Natural'Resource Conservation Commission

.. Page?2
Chapter 305 - Consolidated Permits '

operator is subject to the requireriients for updating the Part A a;ppiicatien under 40 Code of Federal
Regulations §270.10(g), as amended and adopted in the Code of Federal Regulations through June 29,
1995, (see 60 FedReg 33911).

{e) Applications for hazardous and nonhazardous disposal well permits shall be processed in
accordance with this chapter for the benefit of the state and the preservation of its natural resources.

Adopted November 20, 2001 " Effective December 16, 2001
§305.43. Who Applies.

(a) 1t is the duty of the owner of a facility to submit an application for a permit; however, if
the facility is owned by one person and operated by another and the executive director determines that
special circumstances exist where the operator or the operator and the owner should both apply for a
permit, and for all Texas pollutant discharge elimination system (TPDES) permits, it is the duty of the
operator and the owner to submit an application for 2 permit.

(b) For solid waste and hazardous waste permit applications, it is the duty of the owner of a
facility to submit an application for a permit, unless a facility is owned by one person and operated by
another, in which case it is the duty of the operator to submit an application for a permit.

Effective October 8, 1990
§305.44. Signatories to Applications.
{(a) All applications shall be signed as follows: .

(1) For a corporation, the application shall be signed by a responsible corporate
officer. For purposes of this paragraph, a responsible corporate officer means a president, secretary,
treasurer, or vice-president of the corporation in charge of a principal business function, or any other
person who performs similar policy or decision-making functions for the corporation; or the manager
of one or more manufacturing, production or operating facilities employing more than 250 persons or
having gross annual sales or expenditures exceeding $25 million {(in second-quarter 1980 dollars), if
authority to sign documents has been assigned or delegated to the manager in accordance with
corporate procedures. Corporate procedures governing zuthority to sign permit apptications may
provide for assignment or delegation to applicable corporate positions rather than to specific
individuals. i

(2) For a partnership or sole proprietorship, the application shall be signed by a
general partner or the proprietor, respectively, . '

(3} For a municipality, state, federa!, or other public agency, the application shall be
signed by either a principal executive officer or a ranking elected official. For purposes of this
paragraph, a principal executive officer of a federal agency includes the chief executive officer of the
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Chapter 305 - Consolidated Permits : '

agency, or a senior executive officer having responsibility for the overall cperations of a principal
geographic unit of the agency (e.g. regional administrator of the United States Environmental
Protection Agency). .

penalty of law that this document and all attachments were prepared under my direction or supervision
in accordance with a system designed to assure that qualified personne! properly gather and evaluate
the informaticn submitted. Based on my inguiry of the person or persons who manage the system, or
those persons directly responsible for gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and complete. I am aware there are significant
penalties for submz&tmg false information, mc{uduza the possibility of fine and imprisonment for
knowing violations."

] - (b) A person signing an application shall make the following cettification: "I certify under

(c) For hazardous solid waste permit applications, the owner and operator of a facility must
sign the application.

»

(d) For radicactive material license applications under Chapter 336 of this title (relating to
Radicactive Substance Rules}, the applicant or person duly authorized to act for and on the applicant’s
“behalf must sign the application.

Adopted May 14, 1997 Effective June 5, 1997

830545, Contents of Application for Permit.

(a) Forms for permit applications will be made aval!abEe by the executive director. Each
application for permlz shall include the following:

(1) the name, mailing address, and location of the facility for which the application is
submitted;

(2) the ownership status as federal, state, private, public, or other entity;
(3) the applicant's name, mailing address, and telephone number;

(4) a brief description of the nature of the business;

(5) the activities conducted by the applicant which require a permit;

. (6) atopographic map, ownership map, county highway map, or a map prepared by a
registered professional engineer or a registered surveyor which shows the facility and each of its intake
and discharge structures and any other structure or location regarding the regulated facility and
associated activities, Maps must be of material suitable for 2 permanent record, and shall be on sheets

8-1/2 inches by 14 inches or folded to that size, and shall be on a scale of not less than one inch equals
one mile. The map shall depict the approximate boundaries of the tract of land owned or to be used by
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(C) Unauthorized wastes. Wastes not authorized by permit ate prohibited
from being transported to, stored, and processed or disposed of in a permitted facility,

(6) Permit conditions. All permit conditions shall be incorporated either expressly or
by reference. 1If incorporated by reference, a specific citation to the applicable rules or requirements
must be given in the permit.

Adopted August 23, 2000 ' Effective September 14, 2000

§305.128. Signatories to Reports.

(a) All reports requested by permits and other information requested by the executive director
shall be signed by a person described in §305.44(a) of this title (relating to Signatories to Applications)
or by a duly authorized representative of that person. A person is a duly authorized representative
only if:

{1) the authorization is made in writing by a person described in §305. 44(3) of this
title {relating to Signatories to Apphcaums)

(2) the authorization specifies either an individual or a position having responsibility
for the overall operation of the regutated facility or activity or for environmenta!l matters for the
applicant, such as the position of plant manager, operator of a well or well field, environmental
manager, or 2 position of equivalent responsibility. (A duly authorized representative may thus be
either a named individual or any individual occupying 2 named position.); and

(3) the written authorization is submitted to the executive director,

(by If an authorization under this section is no longer accurate because of a change in
individuals or position, a new authorization satisfying the requirements of this section must be
submitted to the executive director prior to or together w;t’n any reports, information, or applications to
be signed by an authorized representative

{c) Any person signing a report required by 4 permit shall make the certification set forth in
§305.44(b) of this title (relating to Signatories to Applications).

Adopted Effective October 8, 1990
§305.129, Variance Procedures.
The féliowing regulations contained in 40 Code of Federal Regulations, which are in effect as

of the date of Texas pollutant discharge elimination system TPDES program authorization, as
amended, are adopted by reference:
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Who Is Affected by the Phase II Small MS4 Program?

he Storm Water Phase I Final Rule applies to operators of regulated small municipal

separate storm sewer systems {(MS4s), which are designated based on the criteria discussed
in this fact sheet. Ju this fact sheet, the definition of an MS4 and the distinction between small,
medivm, and large MS4s is reviewed. Conditions under which a small MS4 may be designated
as a regulated small MS4, as well as the conditions for a waiver from the Phase II program
requirements, are outlined. This fact sheet also attempts to cladfy possible implementation
issues related to determining one's status as an operator of a regulated small MS4.

What Is a Municipal Separate Storm Sewer System (MS4)?

hat constitutes an MS4 is often misinterpreted and misunderstood. The wrm M54 does

not solely refer to municipally-owned storm sewer systems, but rather is & term of ant with
a much broader application that can include, in addition to local jurisdictions, State depastments
of transportation, universities, local sewer districts, hospitals, military bases, and prisons. An
MS4 also is not always just a system of underground pipes — it can include roads with drainage
systems, gutters, and ditches. The regulatory definition of an M34 is provided below,

I According (o 40 CFR 122.26(b)(8), “municipal separate storm sewer
means a conveyance or system of conveyances (including roads with
I drainage systems, municipal streets, caich basins, curbs, gutters, ditches,

man-made channels, or storm drains):

(i) Owned or operated by a State, city, town, borough, county,

q parish, district, association, or other public body (created by or
pursuant to State law)...including special districts under State

law such as a sewer district, flood control district or drainage

l district, or similar entity, or an Indian rribe or an authorized
Indian tribal organizaton, or 2 designated and approved

management agency under section 208 of the Clean Water Act

that discharges into waters of the United States.

(i) Designed or usad for collecting or conveying storm water;

(iii) Which is not a combined sewer; and

(iv) Which is not part of a Publicly Owned Treatment Works
{POTW) as defined a1 40 CFR 12227
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What Is a Small, Medium, or Large MS4?

1  EPA’s NPDES (National Pollutant Discharge
Elimination System) storm water permitiing program
Tabels MS4s as either “small,” * medium,” or “Targe”
for the purposes of regulation.

LY Asmall MS4 is any MS4 that is not already covered by
the Phase I storm water program. Small MS4s include
Federally-owned systems, such as military bases,

{3 The Phase I storm water program covers medium
and large MS4s. Phase I MS4s were automatically
designated nationwide as medium WS4s if they were
located in an incorporated place or county with a
population berween 100,000 - 245,999 or as large
MS4s if located in an incogporated place or county with
a population of 250,000 or greater. Many MS4sin
areas below 100,000 in population, however, have
been individually brought into the Phase I program by
KNPDES permitting authorities. Such already regulated
MS4s do pot have o develop a Phase ¥ program.

Are All Small MS4s Covered by the Phase IT
Final Rule?

Nc. The universe of small MS4s is quite large since it
includes every M$84 except for the approximately 900
medivm and large MS4s already regulated under the Phase T
storm water progrant, Only 2 select sub-set of small MS4s,
referred to as regulated stuall MS4s, is covered by the
Phase Il Final Rule, either through automatic nationwide
designation or designation on a casc-by-case basis by the
NPDES permitting authority,

How Is A Small MS4 Designated as a Repulated
Small MS4?

small M54 can be designated by the permitting authority
as a regulated semll MS4 in one of three ways:

® Automatic Nationwide Designation

The Phase 1 Final Rule requires nationwide coverage
of all operators of small M84s that are located within
the boundaries of a Bureau of the Census-defined
“urhanized area” (1JA) based on the latest decennial
Census. Once a small M84 is designated into the
program based on the UA boundaries, it cannot be
waived from the program if in a subsequent UA
calculation the small M34 is no longer within the UA
boundaries. An avtomatically designated soall MS4
remains regulated valess, or until, it meets the erileria
for a waiver.

L Urbanized Areas

An urbanized areo {UA) is 2 land area
comprising one ot more places — central place(s)
—and the adjacent densely settled sumounding
area — urhan fringe — that together have a
residential populzation of at Jeast 50,000 and zn
overall population density of at least 1,000 people
per square mile. It is a calculation used by the
Bureau of the Census to determine the
geographic boundaries of the most heavily
developed and dense urban areas.

Before the time of permit issusnee {which must
be by December 9, 2002), UA calculations based
on the 2000 Census should be published. The
reguiated universe then will be based on these new
calculations. For more information on UAs, see
Fact Sheet 2.2.

00 Preamble of the Phase Il Final Rule:
Appendix 6

A Bisting of governmenial entities that are located
either fully or partially within & UA according o
the 1990 Census can be found in Appendix 6 o the
Preamble. The list is a general geographic reference
intended to help operators of small MS4s determine
whether or not they are located in a UA and,
consequently, requited to comply with the regulation;
it is not a list of all Phase I regulated MS4s. For
example, the list does not include small MS84
operators such as colleges and universities, Federal
prison complexes, and State highway departments
located within 2 UA. See Fact Sheet 2.2 for more
information on how to detennine potential coverage
under the Phase Il program. Appendix 6 can be
obtained from the EPA Office of Wastewater
Management (OWM) or downloaded from the
QWM web site,

© Potential Designation by the NPDES Permitting

Authority — Required Evaluation

An operator of small M 34 located outside of 2 UA may
be designated as a regulated small MS4 if the NPDES
permitting authority determines that its discharges cause,
or have the potential to cause, an adverse impact on
water quality. The Phase I Final Rule requires the
NPDES permitting authority to develop a setof
designation criteria and apply them, af & minimam,

to all small MS4s located outside of a UA serving a
jurisdiction with a population of at least 10,000 and a
population density of at least 1,000 people/square mile.
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Q Designation Criteria
EPA recommends that the NPDES permitting
authority use a balanced consideration of the

following designation crijeria on a watershed or
other Jocal basis:

v Discharge to sensitive waters;
High population density;

High growth or growth potential;
Contiguity to a UA;

A S NN

Significant contributor of pollutants to
waters of the United States; and

b

Ineffective protection of water quality
concerns by other programs.

O Preamble of the Phase Il Final Rule:
Appendix 7
A listing of govemmental entities located outside of
a UA, that have a population of at least 10,000 and
a population density of at least 1,000 people per
square mile can be found in Appendix 7 o the
Preamble of the Phase Tf Final Role. Simifar to
Appendix 6, the list is a geographic reference only -
it is not a list of regulated entities. Operators of
sinall MS4s located within a listed area could be
examined by their NPDES permitting authordty for
potential designation into the Phase I program.
Furthermore, the NPDES permitting authority
reserves the right to designate for regulation any
small M54 that is contributing pollutants to warers
of the United States, whether or not its jursdiction is
found in Appendix 7. Appendix 7 can be obtained
from the EPA Office of Wastewater Management or
downloaded from the OWM web site.

Q  Deadline for Designation
The NPDES permitting authority is requmd 1o
designate simail M34s meeting the designation
critefia by Decermber 9, 2002 or by December 8,
2004 if a watershed plan is in place.

© Potential Designation by the NPDES Permitting
Authority -~ Physically Interconnected

Under the final rule, the NPDES permitting authority is
required to designate any small M34 located outside of 2
UA that contributes substantially to the pollutant loadings
of a physically interconnected MS4 regulated by the
NPDES storm water program. The final rule does not set
2 deadline for designation of small MS4s meeting this
criterion.

Physically interconnected means that one M34 35
connected to a second MS4 in such a way that it
allows for direct discharges into the second system

Are Waivers from the Phase HI Permit/Program
Requirements Possible?

es, two walver options are available w operators of

automatically designated small MS4s if discharges do
not cause, or have the potential to cause, water quality
impairment.

The first applies whers:

(1) the jursdiction served by the system is less than
1,000 people;

(2) the system is not conlributing substantially to the
pollutant loadings of a physically interconnected
regulated MS4; and

(3) if the small MS4 discharges any poffutants identified
as a cause of impairment of any water body to which
it discharges, storm water conirols are not needed
based on wasteload allocations that are part of an
EPA approved or established “total maximum daily
load” (TMIDL) that addresses the pollutant{(s) of
concerm.

TMDLs are water quality assessments that
determine the source or sources of pollutants of .
concern for a particular waterbody, consider the ||
maximum amount of pollutants the waterbody
can assimilate, and then allocate to each source
a set Ievel of pollutants that it is allowed to
discharge (i.e., 2 “wasteload allocarion™). Small
MS4s that are not given a wasteload allocation
would meet the third criterion shove.

WJ

oxygen demand (BOD), sediment or a patameter
that addresses sediment (such as total suspended
solids, turbidity or siltation), pathogens, oil and
grease, and any pollutant that has been identified
as & cause of impairment in any water boéy o
which the MS4 discharges.

Pafi’timts of Concern inchide biochemical h
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"The second applies where:

(1) the jurisdiction served by the system is less than
10,000 people;

{2) an evaluation of al} waters of the 1.8, that receive a
discharge from the system shows that storm water
controls are not needed based on wasteload
allocations that are part of an EPA approved or
established TMDL. that addresses the pollutani(s)
of concern or an equivalent analysis; and

(3) itis determined that future discharges from the small
MS4 do not have the potential to result in
exceedances of water guality standards.

The NPDES permitting authority’is required to periodically
review any waivers granted to MS4 operators to determine
whether any information required for granting the waiver has
changed. Minimally, such a review needs to be conducted
once every five years.

Are There Allowances for Phasing-in Permit
Coverage?

es. Small M54s serving a jurisdiction with a population

under 10,000 can be phased-in for penmit coverage,
following establishment of a State watershed permitting
approach. NPDES permitting authorities that choose this
option must establish a schedule to phase-in permit coverage
annuzlly for approximately 20 percent of all small MS4s that
qualify for such phased-in coverage. Where this option is
followed, all regulated small M84s are required to have
permit coverage no later than March 8, 2007,

Can More than One MS4 in the Same Political
Jurisdiction Be Automatically Designated?

es. Since the final mle provides automatic coverage

of all small MS4s within a UA, the result would likely be
coverage of several governmenis and agencies with multple,
pethaps overlapping, jurisdictions. For example, a city that is
tocated within 2 UA and operates its own small MS4 could be
designated alongside the State’s department of transportation
{DOT) and the county’s DOT if the State and county operate
roads that are within the borders of the city. All three
enifiies would be responsible for developing a storm water
manzgement program for the portion of their respective
MS4s within the city limits. In such a case, the permittees
are strongly encouraged to work together to form a unified
storm water management program.

Who Is Responsible if the Small MS4 Operator
Lacks the Necessary Legal Authority?

Some regulated smal MS4s may lack the necessary legal
authority to implement one or more of the required
minimum control measures that comprise the Phase 11
storm water management program. For example, a local

government that is a small M54 operator may be in a State

that does not have an cnabling statute that allows local

regulatory control of constraction site runoff into the sewer

system. Another example is a Smte DOT that may not have
the legal authority to require and enforce controls on llicit

discharges into its system. In these simations the small M54
is encouraged 1o work with the neighboring regulated small
MS4s. As co-permitiess, they could form a shared storm

water management program in which each pernitiee is

responsible for activities that are within their individual legal
authorities and abilities.

For Additional Information

Contact

= (1.8, EPA Office of Wastewater Management
+ Phone: 202 260-5816
«  E-mail: SW2®@epa.gov

*  Intemet: www.epa.goviown/sw/phase2

Reference Documents
¥ Storm Water Phasa JI Final Rule Fact Sheet Serjes
o Intemet: www.epa.goviownm/sw/phase2

&7 Storm Water Phase II Fioal Rule {64 FR 68722)
*  Internst:  www.eps.goviowm/sw/phase2

s Contact the U.S. EFA Water Resource Center
—  Phone: 202 260-7786
~  E-mail center.water-resource@epa gov



mailto:centet.water-resource@epa.gov
www.ep3-gov/owmlsw/phase2
www.epa.gov/owmlsw/pbase2
www.epa.gov/owmlsw/phase2
mailto:SW2@epa.gov
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s discussed in Fact Sheet 2.1, Who's Covered? Designation and Waivers of Regulated
mall M54s, the Phase 1T Final Rule covers all small municipal separate storm sewer
systems (MS4s) located within an “urbanized area” (IJA). Based on the 1990 Census, there
are 405 UAs in the United Siates that cover 2 percent of total U.S. land area and contain
approximately 63 percent of the Nation's population. These pumbers include Puerto Rico ~—
the only U.3. Territory with UAs.

UAs constitute the largest and most dense areas of settlement. UA calculations delineate
boundaries 2round these dense areas of settlement and, in doing so, identify the areas of
concentrated development. UA designations are used for several purposes in both the public
and private sectors. For example, the Federal Government has used UAs to calculate
allocations for transportation funding, and some planning agencies and development firms
use UA boundaries to help ascertain current, and predict future, growth arsas.

What Is an Urbanized Area (UA)?

The Bureen of the Census determines UAs by applying 2 detailed set of published UA criteria
{(see 55 FR 42592, October 22, 1990) o the latest decennial census data. Although the full
UA. definition is complex, the Bureau of the Census’ general definition of a UA, based on
population and population density, is provided below.

An urbarized area is a land area comprising one or more places —
central place(s) -— and the adjacent densely settled surrounding area —
urban fringe - that together have  residential population of at least
50,000 an« an overall population density of at least 1,000 people per
square mile.

o RR———

The basic unit for delinsating the UA boundary is the census block. Census blocks are based
on visible physical boundaries, such as the city block, when possible, or on invisible political
boundaries, when not. An urbanized area can comprise places, counties, Federal Indian
Rescrvations, and minor civil divisions (MCDs - towns and townships).

How Can Status as a Regulated Small MS4 Be Determined?

he drawing below (see Figure 1) is a simplified UA illustration that demonstrates the concept

of UAs in relation to the Phase Il Final Rule. The “urbanized area” includes within its
boundaries incorporated places, z portion of a Federal Indian reservation, an entire MCD, a
portion of another MCD, and portions of two counties. Any and all operators of small MS4s
located within the houndaries of the UJA are covered under the Phase II Final Rule, regardless of
political boundaries. Operators of small MS4s located outside of the UA are subject to potential
designation into the Phase I MS4 program by the NPDES permitting authority.
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Operators of small MS4s can determine if they are located Storm Water Coordinators: The NPDES permitting

within a UA, and therefore covered by the Phase 11 storm authotity may be the State or the U.S. EPA Region.
water program, through the following two steps: ) The Storm Water Coordinators for each U.S. EPA
Region are listed in the For Additional Information
—STEP1 — section in Fact Sheet 2.9. These regional contacts can

assist with UA information and provide the names of
State storm water contacts. Regional and State contact

R listing of i rated places, MCDs, and tl : . .
efer o 2 g ot mcorpo praces and counties information can also be obtained from OWM.

that are located entirely or partially withina UA. Sucha

listing, based on the 1990 Census, can be found in Appendix
6 to the Preamble of the Phase Il Final Rule; it does not State Data Centers: Each State’s Data Center receives
include govemmental entities already permitted under listings of all entities that are located in UAs, 25 well as

Phase L. If a small M$4 is located in a listed incorporated . detailed maps and electronic files of UA boundaries.
place, MCD, or county, then the operator of the small MS4 The Bureau of the Census web site includes a list of
should follow step (2) below. (Note: Appendix 6 can be contact names and phone numbers for the data in each
obtained from the EPA Office of Wastewater Management State at www.census. gov/sdo/www.

{OWM) or downloaded from the OWM web site.) . .
State Planning/Economic/Transportation Agencivs:

These agencies typically use UAs to assess current

— STEP 2 — development and forecast future growth trends and,
thesefore, should have detailed UA informarion readily

Some operators of small MS4s may find that they are located available to help determine the UA, boundaries in any
within an entity listad in Appendix § but not know if their given area,
systems are within the urbapized portion of the listed entity.
In such a case, they should contact one or more of the . s _—
following institutions for more detailed information on the Q g"“:f or Regional Planning Commissions/
location of the UA boandary: oards
(3  The State or NPDES Permitting Authority As with State agencies, these entities are likely to have

detailed UA data snd meps to help determine UA
boundaries.

{may be the State or the U.S, EPA Region)

@ Central Place
O Incorporated Place

A Federal Indian Reservation (FIR)

Unincorporated “Urbanized
Area” Portion of 2 Town
{(MCD} or County

«——nw» Urbanized Area

- = = Town or Township as a
functioning Minor Civil Division
(MCD). An MCD is the primary
subdivision of 2 County.

— {County
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0O The Bureau of the Census
Urbanized Areas Staff: 301 457-1699

Web Site: www.census.goy

The site provides information on purchasing UA
maps and electronic files for use with computerized
mapping systems. Obtain free UA cartographic
boundary files {Asc/Info export format) for
Geographical Inforznation System (GIS) use an
www.census.goy: 80/geo/www/coblua. itml,

UA Maps: Detailed UA maps are available for
purchase with a $25 minimum order ($5 per map
sheet). Each map sheet measures 36 by 42 inches.
For prices and a listing of UAs, visit
www.census.gov/mp/www/geo/msgeol2 himl. Order
from the Deparment of Commerce, Bureau of the
Census (MS 1921), P.O. Box 277943, Atlants, GA
30384-7943 (Phone: 301 457-4100; Toll-free fax:
1-838-245-7295).

O US.EPA

EPA is modifying a web-based geographic program
called Enviromapper. This will allow MS4 operators
to enter 2 location and see a detailed map of the UA
boundary. Information about Enviremapper will be
available at www.epa gov/iowm/phase2.

How Will the Year 2000 Census Affect the
Determination of Status as a Regulated Small
MS4?

he listing of incorporated places, MCDs, and counties

located within UAs in the United States and Puerto Rico,
found in Appendix 6, is based on the 1990 Census. New
listings for UAs based on the 2000 Census are scheduled to
be available by July or August of 2001, Once the official
2000 Census listings are published by the Bureau of the
Census, operators of small MS4s located within the revised
boundaries of former 1990 UAsg, or in any newly defined
2000 UAs, become regulated small M543 and must developa
storm waler management program.

Any additional antomatic designations of small MS4s based
on subsequent census years is governed by the Bureau of the
Census” definition of a UA in effect for that year and the UA
boundaries determined ac a result of the definiton.

Once a small M84 is designated into the Phase 1T storm water
program based on the UA boundaries, it can not be waived
from the prograru if in a subsequent UA calcnlation the small
MS84 is no longer within the UA boundaries. An
automatically designated small MS4 will remain regulated
unless, or until, it meets the criteria for a walver (see Fact
Sheer 2.1 for more information on the regulated small MS4
walver option).

For Additional Information

Contact

e (.5, EPA Office of Wastewater Management
+  Phone: 202 260-5816
=  E-maik SW2@epagov

«  Internet:  www.epagoviowm/sw/phase?

Reference Documents
B Storm Water Phase I Final Rule Fact Sheet Series
»  Internel: www.epa.gov/iowm/sw/phase2

B Storm Water Phase T1 Final Rule (64 FR 68722)
»  Intemel: www.epa goviowm/sw/phase?

+  Contact the U.S. EPA Water Rasource Center
—  Phone: 202 260-7786
—  E-mail: center.water-resource @epa.goy
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mailto:SW2@epa.gov
www.epa.govlowm/phase2
www.census.gov/mp/www"/geo/msgeoI2.html
www.census.gov:80/geo/www/coblua.html
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This fact sheet profiles the Public Education and Outreach minimum control measure, one
of six measures an operator of 2 Phase H-regulated small municipal separate storm sewer
system (M54 is required to include in its storm water managemen( program to mect the
conditions of its National Pollutant Discharge Elimination System (NPRES) storm water
permit. This fact sheel ontlines the Phase II Final Rule requirements and offers some general
guidance on how to satisfy them. It is important to keep in mind that the regulated small M54
operator has a great deal of flexibility in choosing exactly how to satisfy the minimum control
measure requirements.

Why Is Public Education and Qutreach Necessary?

ﬁ n informed and knowledgeable community is crucial to the success of a storm water
msnagement program since it helps to ensure the following: :

*  Greater support for the program as the public gains a greater understanding of the
reasons why it is necessary and important. Public support is particulardy beneficial
when operators of small MS4s attempt to institute new funding initiatives for the
program or seek volunteers 1o help implement the program; and

»  Greater compliance with the program as the public becomes aware of the personal
responsibilities expected of them and others in the community, including the individual
actions they can take to protect or improve the guality of area waters.

What Is Required?

To satisfy this minimum control measure, the operator of a regulated small MS4 needs to:

0 Implement a public education program to distribute educational materials to the
community, or conduct equivalent putreach activities about the impacts of storm
water discharges on local waterbodies and the steps that can be taken o reduce
storm waier pollution; and

] Determine the appropriate best management practices (BMPs) and measurable goals
for this minimum control measure. Some program implementation approaches,
BMPs (i.e., the program actionsfactivities), and measurable goals are suggested
below,

What Are Some Guidelines for Developmg and Implementing This
Measure? -

Threc main aciion areas are imporiant for successful implementation of a public education
and outreach program:
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L

©  Forming Partnerships

Operators of regulaied small MS4s are encouraged to enter
into partnerships with oiher governmental entities to fulfill
this minimum control measure's requirements. It is generally
more cosi-effective to use an existing program, or to develop a
new regionzt or state-wide education program, than to have
numerous operators developing their own local programs.
Operators also are encouraged to seek assistance from non-
governmental arganizations (e.g., environmental, civie, and
industrial organizations}, since many already have educational
materials and perform outreach actvities.

'@ Using Educational Materials and Strategies
Operators of regulated small MS4s may use storm water
educatonal information provided by their State, Tribe, EPA
Region, or environmental, public interest, or trade organizations
instead of developing their own materials. Operarors should
strive to make their materials and activities refevant o local
situations and issucs, and incorporate a variety of strategies o
ensure maximum coverage. Some examples fnclude:

*  Brochures or fact sheets for general public and specific
audiences;

*  Reereational guides o educate groups such as golfers,
hikers, paddlers, climbers, fishernwn, and campers;

s Alternative information sources, such as web sites,
bumper stickers, refrigerator magnets, posters for bus
and subway stops, and restaurant placemats,;

s A library of vducational materials Jor community and
school groups;

*  Yolunteer citizen educators w sialf a public education
task force; .

*  EBvent participation with educational displays a1 home
shows and community festivals;

*  FEducational programs for school-age children;

s  Storm drain stenciling of storm drains with messages
such as “[o Mot Dump - Drains Directly to Lake;”
& Storm water hotlines for information and for citizen
reporiing of polluters;
e FEecanomic incentives to citizens and businesscs
(e.g., rebates to homeowners purchasing mulching
lawnmowers or biodegradable lawn products)and

= Tributary signage to increase public awareness of loval
WALST resOurees.

®  Reaching Diverse Audiences

The public educstion program should use 4 mix of appropriate
local strategies to address the viewpoints and concerns of a
variety of audiences and communities, including minotity and
disadvaniaged communities, as well as children, Printing
posters and brochures in more than one language or posting

large warning signs {e.g., cautioning against fishing or
swimming) near storm sewer outfalls are methods that can be
used to reach zudiences less likely to read standard materials,
Directing materials or outreach programs toward specific groups
of commercial, indusirial, and institutional entities likely 1o
have significant storm water impacis is also recommended. For
example, information could be provided to restaurants on the
effects of grease clogging storm drains and (o aute garages'on
the effects of dumping used oil inte storm drains.

What Are Appropriate Measurable Geoals?

easurable goals, which are required for each minimum

control measure, are intended to gange pernit compliance
and program effectiveness. The measurable goals, as well as
the BMPs, should reflect the needs and characteristics of the
operator and the area served by its small MS4. Furthermore,
they should be chosen using an integrated approach that fully
addresses the requirements and intent of the minimum control
measure, An integrated approach for this minimum measure
could inchude the following measurable goals:

Target Date Activity

Iyear...... Brochures developed (bilingual, if appropriate)
and distributed in water utility bills; a storm
water hotline in place; voluntzer educators
trained.

2 years......... A web site created; school eurricula developed;
stotm drains stenciled.

3 years A certain percentage of restaurants no onger
dumping grease and other pollurants down storm
sewer drains.

4 years......... A certain percentage reduction in liter or antrai
waste detected in discharges.

For Additional Information
Contact :
W 11.8. EPA Office of Wastewater Management
« Phone: 202 260-3816
*  E-maillk SWZ2@epagov
+ Internet:  www.epa.goviowmfswiphase2
Reference Documents

& Storm Water Phase 11 Final Rule Fact Sheet Series
« Internel:  www.epa.gov/iowm/sw/phase?

= Storm Water Phase I Final Rule (64 FR 68722)
+  Intemet: www.epa.goviowm/swiphase2
*+  Contact the U.S. EPA Water Resource Center
—  Phone: 702 260-7786
—  B-mail: center.water-resource @epa.gov
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his fzct sheet profiles the Public Participation/Involvement minimum control measure, one

of six measures the operator of a Phase II regulated smell municipal separate storm sewer
systom (MS4) is required to include in its storm water management program to meet the
conditions of its National Pollutant Discharge Elimination System (NPDES) permit. This fact
sheet outlines the Phase 11 Final Rule requirements and offers some general guidance on how to
satisfy them. It is imporant to keep in mind that the small MS4 operator has a great deal of
flexibility in determining how to satisfy the minimum conol measure requirements.

Why Is Public Participation and Involvement Necessary?

PA believes that the public can provide valuable input and assistance to a regulated small
V84" s municipal stonm water management program and, therefors, suggests that the public
be given opportunities to play an active role in both the development and implementation of the
program.  An active and involved community is crucial to the success of a storm water
management program because it allows for:

»  Broader public support since citizens who participaie in the development and decision
muking process age partially responsible for the program and, therefore, may be less Iikely
1o raise Jegal challenges 1o the program and more likely to take an active role in
its implementation;

s Sharter implementation schedules due o fewer obstacles in the form of public and legal
challenges end increased sources in the form of citizen volunieers;

* A broader base of expertise and economic benefis since the community can bea
valuable, and free, intellectual resource; and

» A conduit to other programs as citizens involved in the storm waler program
development process provide important-cross-connections and relationships with other

community and goverament programs. This benefit is particularly valuable when wying
to implement a stormn water program on a4 watershed basis, as encouraged by EPA.

What Is Required?
Ta salisfy this minimum control measure, the operator of a regulated small MS4 must:
O Comply with applicable vState, Tribal, and local public notice requirements; and
O Determine the appropriate best management practices (BMPs) and measurable goals

for this minimum conirol measure. Possible implementation approaches, BMPs
{i.e., the program actions and activities), and measurable goals are described below.
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What Are Some Guideélines for Developing and
Implementing This Measure?

perators of regulated small MS4s should include the public

in developing, implementing, and reviewing their storm
waker managemen! programs. The public participation process
should muke every offort to reach owt and engage all economic
and ethnic groups. EPA recognizes that there are challenges
associated with public involvement. Mevertheless, EPA sirongly
believes that these challenges can be addressed through an
aggressive and inclusive program. Challenges and example
practices that can help casure successful participation are
discussed below,

Implemerntation Challenges

The best way to handle common notification and recruitment
challenges is to know the audience and think creatively about
how to gain its attentioh and interest. Traditional methods of
soliciting public input are not always successful in generating
interest, and subsequent involvement, in all sectors of the
commumity. For example, municipalities often rcly solely on
advertising in local newspapers 1o announce public meetings
and other opportunitics for public involvement. Since there
may be large sectors of the population who do not read the
local press, the audience reached may be limited. Therefore,
aliernative advertising methods should be used whenever
possible, including radio or welevision spots, postings at bus or
subway stops, announcements in nicighborhood newsletters,
announcemants at civie organization meetings, distiibution

of flyers, mass mailings, door-to-door visits, relephone
notifications, and muliilingual announcements. These efforts,
of course, are tied closcly to the offorts for the public educaton
and outreach minimum control measure {sce Fact Sheet 2.3

In zddition, adverusing and soliciting for help should be targezed
at specific population sectors, including othnie, minority, and
low-income commuunities; academia and educational institutions;
neighborhood and community groups; outdoor recreation groups;
and business and industry. The goal is 0 involve a diverse
cross-section of people who can offer a multitude of concems,
ideas, and connections during the program development process.

Possible Practices (BMPs)
There are a varicty of practices thal could be incorporaled into
a public participation and involvement program, such as:

»  Public meetings/citizen pancly allow citizens 1o discuss
various viewpoints and provide input concerning
appropriate storm water management policies and BMPs;

o Volunteer water guality monitoring pives citizens fisr
hand knowledge of the quality of local water bodies and
provides a cost-offective means of collecting water
quality duta:

*  Volunteer educatorsispeakers who can conduct
workshops, cocourage public panticipation, and staff
special events; ‘

‘

«  Storm drain stenciling is an important and simple activity
that concerned citizens, especially students, can do;

+ Community clean-ups along local waterways, beaches,
and arcund storm drains;

«  (Citizen waich groups can aid local enforcement
authorities in the identification of polluters; and

«  “Adapt A Storm Drain” programs encourage individualg

. or groups to keep storm drains free of debris and to

menitor what is entering local waterways through storm
drains, ‘

What Are Appropriate Measurable Goals?

Measumble goals, which are required for each minimum
conirol measure, are intended to gaiige permit compliance
and program cffectiveness. The measurable goals, as well as the
BMPs, greatly depend on the needs and characieristics of the
operator and the area served by the small MS4. Furthenmore,
they should be chosen using an integrated approach that fully
addresses the requirements and intent of the minimum control
measure. An integrated approach for this minimum measure
could include the following measurable goals:

Target Date  Activity

1vear......... "Notice of a public meeting in several different
print media and bilingual flyers; citizen panel
established; volunteers organized 1o locate
outfalls/illicit discharges and stencil drains.

2 YBAIS e ians Final recommendations of the citzen panel;
radio spots promoting program and
participaticn.

3 YOBIS nnn A certain percentage of the cormmunity
participating in community clean-ups.

4 YEAS.uccrurns Citizen watch groups established in a certain

percentzge of neighborhoods; outreach to every
differemt population sector compleead.

For Additional Information

Contact
w US. EPA Office of Wastewaler Management
¢ Phone: 202 260-5816
+ E-mail: SW2@epagov

+ Internel: www.epa goviownysw/phase2

Reference Documents
o Srorm Water Phase If Final Rule Fact Sheet Serigs
«  Internet: www.epagoviowm/sw/phase?

& Storm Water Phase II Final Rule (64 FR 68722)

« Inernel: www.epagoviown/sw/phase?

+ Contact the U8, EPA Water Resource Center
202 2607786
center.waler-resource@epa.gov

~ Phone:
— E-mail:
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lilicit Discharge Detection and
Elimination Minimum Control Measure

his fact sheet profiles the Iilicit Discharge Detection and Elimipation minimum control

nwasure, one of six measures the operator of 2 Phase 11 regulated small municipal separate
storm scwer system (MS4) is required 1o include in its storm water magagement program te
nwet the conditions of its National Pollutant Discharge Elimination System (NPIYES) permit.
Thix fact sheet outlines the Phase 1] Final Rule requirements and offers some general puidance
on how o satis{ly them. It is important to keep in mind that the small MS4 operator has a great
deal of fMexibility in choosing exactly how to satisfy the minimum conirol measure
reguirements.

What Is An “Illicit Discharge”?

Fedcral regulations define an illicit discharge Table 1
as “..any discharge to an MS4 that is not

composed enfirely of siorm water...” with some Sources of
exceplions. These exceptions include discharges lilickt Discharges

(ronr NPDES -penmitted industdal sources and

discharges from (ire-fighting activities. Illicit Sanitary wastewater

discharges {see Table 1) are considered “illicit™
because MS4s are not designed o accept, process,
or discharge such non-storm water wastes.

Effluent from septic tanks
Car wash wastewateors

tmproper ol disposal
Why Are Illicit Discharge Detection and

Elimination Efforts Necessary? Radiator flushing dieposal

Laundry wastewalers

tschurges from M3S4s often include wastes and Spills from roadway accidents
wastewater from non-storm water sources, A
study conducted in 1987 in Sacramento, California,
found that almost one-half of the water discharged
from a local MS$4 was not directly atuributable to
precipitation runofl. A sigoificant portion of
these dry weather flows were from illicit and/er
inappropriate discharges and connections to the MS4.

improper disposal of auto and
household toxics

likicil dlischargas enter the system through either direct connections (e.g., wastewater piping
cither mistakenly or deliberately connected to the storm draios) or indirect connections

{c.g., infiirration into the MS4 from cracked sanitary systems, spills collected by drain outlets,
or paint or used oil dumped direcdy into a drain). The result is untreated discharges that
contribute high levels of pollutants, including heavy metals, toxics, oil and grease, solvents,
nutricnls, viruses, and bacteria to receiving waterbodies. Pollutant levels from these illicit
discharges have been shown in EPA studies to be high enough to significanty degrade
receiving water quality end threaten aquatie, wildlife, and human health.
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What Is Required?

ecognizing the adverse effects itlicit discharges can have
Roa receiving waters, the final rule requires an operator of
a regulatad small M34 to develop, implement and enforce an
illicit discharge desection and eliminalion program. This
program must include the following:

01 A storm sewer systern mag, showing the location of all
outlalls and the names and location of all waters of the
Uniled States that receive discharges from those
outfulls;

(3 Through an ordinance, or other regulatory mechanism,
a prohibition (to the extent allowable under State,
Tribal, or local law) on non-storm water discharges
into the M54, and appropsiate enloreement procedures
and actions;

03 A plan to detect and address non-storm water
discharges, including llegal dumping, into the MS4;

0O The education of public employees, businesses, and
the general public about the hazards associated with
illegul discharges and improper disposal of waste; and

[} The determination of appropriaic best management
practices (BMPs) and measurable goals for this
minimum control measure. Some program
implementation approaches, BMPs (i.e., the program
actionsfactivities), and measurable goais are suggested
below. :

Does This Meefsure Need to Address All Illicit
Discharges?

No. The itticit discharge detection and elimination
program does not nced (o address the following
cutegories of non-storm water discharges or flows unless the
operator of the segulated small MS4 identifies them a3
significant contributors of pollutants to its M54,

»  Water line flushing;

* Landscape irrigation;

+  Diverted sream flows;

* Rising grounad walers;

+  Uncontaminated ground water infiltration;
»  Uncomaminated pumped growid water;
« Discharges from potable waler sources;
J F{}unclagion drains;

" Air condilioning condensation:

e [Irrigalion water:

»  Springs;

+  Waler from crawl space pumps;

Footing drains;

Lawn watering;

Individual residential car washing;

Flows from riparian habitats and wetlands;
Dechlorinated swimming pool discharges; and
s Sweet wash water.

L] L] * * »

What Are Some Guidelines for Developing and
Implementing This Measure?

he objective of the illicit discharge detection and

elimination minimum control measure is to have
regulated small MS4 operators gain a thorough awareness of
their systems. This awareness allows them to determine the
types and sources of illicit discharges entering their system;
and establish the legal, echnical, and edueational means
needed to eliminate these discharges. Permittees could mesat
these objectives in a variety of ways depeoding on their
individual needs and abilities, but some general guidance for
each requirement is provided below,

The Ma
The storm sewer system map is meant to demonstrate a basgic

awareness of the intake and discharge areas of the system.

It is needed 10 help determine the extent of discharged dry
weather Flows, the possible sources of the dry weather flows,
and the particular waterbodies these flows may be affecting.
An existing map, such as a fopographical map, on which the
location of major pipes and outfalls can be clearly presented
demonstrates such awareness.

EPA recorumends collecting all existing information on
outfall locations (e.g., review city records, drainage maps,
storm drain maps), and then conducting field surveys to
verify locations. It probably will be necessary to walk

(i.e., wade through small receiving waters or use a boat for
larger waters) the streambanks and shorelines for visual
observation, More thao one trip may be needed to locate ail
outfalls,

Lepal Prohibition and Enforcement

EPA recognizes that some permittess may have Limited
authority under State, Tribal or local law to establish and
enforce an ordinance or other regulatory mechanism
prohibiting illicit discharges, In such a case, the permittee is
encouraged to obtain the necessary authority, if possible.

The Plan

The plan to detect and address ilticit discharges is the ceniral

component of this minimum control measure. ’}i‘hﬁ-;;ian is .
sgependaEiPBRiseveral factors, including the permitiee’s™
_’esburccs‘ ST Of statf, and JEEFEEAnd @Mr of

TdEilicit dmcharge.siE?A envisions a p?an similar to the one

ﬁzi;chigan recommends for use in meeting thelr NPDES stormn
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© Locate Problem Areas
EPA recommends that priority arcas be identified for
detailed screening of the system based on the likelihood
of illicit connections (c.g., arsas with older sanitarg sewer

lines): mhadéﬁhat can locate; pmhlem areus
N 1 .-3": v

& ;mbi:g:ﬁ compluing; ;‘gsual scmenm

éf'es ;nd oulfalls during C ry w

@h}an ) e i A RENRY _‘:K";.r
sinfrired ihd ,ﬂmrma! phiolography.

@ Find the Source
Once a problem arca or discharge is found, additonal
efforts usually are necessary de:urmine the source of the
problem. fﬁylethbds thatéai’

PN LRSI PP ERE Y

n'the smrm sewc emp‘iqfiﬁ%
cmmcauon pmgram Lhat shows that”butldmgs haye -

\bec check‘“’dfor ;i!:cat cengﬁmnpﬁgs;zmplsmanuné anX ;

ms;}ac;w pmgmm 1 of existing septic systems;: “nd st nsmg
;¥ideo 10 inspect thestorm sewers;

® Remove/Correct llicit Connections
Once the source is identified, the dpifending disChdrgerT:
+ should be notified and directed to correct the ] prqhﬁzins
" Educaiion ciforts and workmg with the discharger can be
effective in resolving the probiem before taking legal
action.

€ Docuinent Actions Taken
As o final step;” aﬁ getions taken under the plan should . ;-
gbe documented.; Thix illustrates that progress is béing >
“made o L‘lmll'ldlt. illicit connections and discharges.
Documented actions should be included in annual reports
and include information such as: thg nuimber of aﬁﬁaﬂs S 3
sn:reened any comaplaints teceived am:i corre e;a,
xnﬁmhcr of d;é“c"harges and qu aﬁuaes of ﬂuw ehmma £
—Wand the number ‘of dye of smoke tests conducted ﬁ

e SOPFWRRIE LS

’f‘is

Educatipna! Outreach

Qutreach 1o public employecs, businesses, proporly owners,

the gencral community, and eleeted officiels regarding ways
to detect and climinaic illicit discharges is an integral part of
this minimum mcasare that will help gain support for the

-permittee’s storm water program. Suggested educational
outreach efforts include:

* Developing informative brochures, and guidances
for specific audiences (¢.g., carpet cleaning
busittesses) and school aumcuta

* Designing 2 program to publicize and facilitate public
reporting of illicit discharges;

» Coordinating volunteers for locating, and visually
inspecting, outfalls or o stencil storm drains; znd

* Initiating recycling programs for commonly duraped
wastes, such as motor oil, antifreeze, and pesticides.

What Are Appropriate Measurabie Goals?

Measmabie goals, which are required for each miaimum
control measure, are intended o gauge permit
compliance and program effectiveness. The measurable
goals, as well as the BMPs, should reflect the needs and
characteristics of the operator and the area served by its
small MS4. Furthermore, they should be chosen using an
integrated approach that fully addresses the requirements
and intent of the minimum control measure. An integrated
approach for this minimum measure could include the
following measurable goals:

Tarpet i}ate Activity
g yeafi....... g$ewcr system map {:omplerf:d recyéhng
I . program foi’ hmzscimld hazardoUs wiste in
"?Im} AR g o e et T et e e 0
2 yeass......... Ordinance in place; training for pubhc
employees completed; a certain percentage
of sources of illicit discharges determined.
A certain percentage of illicit disehargt

“5 detected; 1ﬂicit’ﬁi$chatgeémM i and
héjiseholds participating in'quarierly
;shousehold hazardous wasie € spedial
¥ collection davs. s
Most illicit discharge sowrces detected and

. eliminated.

The educational outreach measurable goals for this minimum
control measure could be combined with the measurable
goals for the Public Education and Qutreach minimum
control measure (see Fact Sheat 2.3).
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For Additional Information

Contact

u¥ U.5. EPA Oflice of Wastewater Management
* Phone: 202 260-5816
» [E-mail:  SW2@epa.gov
= Intcrnet:  www.epa goviowm/sw/phaseZ

Reference Documents
¥ Srorm Water Phase 11 Final Bule Fact Sheet Series
+ Intertiel: www.epa.goviowm/sw/phase2

£ Storm Water Phase 11 Final Rule (64 FR 687223
= Inwret  www.epagoviownsw/phase?
«  Contact the U.S. EPA Water Resource Center
— Phone: 202 260-7786
- E-mail: center.water-resource@epa.gov

Seurces

Mazryland Department of the Environment, Water
Management Administration. 1997, Dy Weather Flow
and Hiicit Discharges in Maryland Storm Drain Systems.
Bahimore, Maryland.

U.8. EPA Office of Water. 1993, Investigation of
tnappropriate Pollutant Entries into Storm Drainage
Systems: A User's Guide. EPA/GOOMR-OZ/ZIE.
Washington, D.C.

Wayne County Rouge River National Wet Weather
Demwonstration Project. 1997. Guidance for Preparing
a Program for the Elimination of HHeilt Discharges.
Wayne County, Michigan. ' "
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his fact sheet profiles the Construction Site Runoff Control minimum contro! measure, one

of six measures that the operator of a Phase II regulated small municipal separate storm
sewer systam {M34) is required to include in its storm water management program to meet the
conditions of its National Pollutant Discharge Elimination System (NPDES) permit. This fact
sheet outlines the Phase 11 Final Rule requirements and offers some general guidance on how 10
satisfy them. Itis important to keep in mind that the small M34 operator hias & great deal of
flexibility in choosing exactly how to satisfy the minimum control measure requirements.

Why Is The Control of Construction Sife Runoff Necessary?

olluted storm water runoff from construction sites often

flows to M84s and ultimately is discharged into local
rivers and steeams. Of the pollutants listed in Table 1,
sediment is usually the main pollutant of concern. Sediment
runoff rates from construction sites are typically 1010 20 3
times greater than those of agricultural Jands, and 1,000t0  ©
2,000 times greater than those of forest lands. During a
short pericd of time, construction sites can contribute
more sediment to streams than can be deposited naturally - SeePhe
during several decades. The resulting siltation, and the )
contribution of other pollutants from construction sites,
van cause physical, chemical, and biological harm to our
nation’s waters, For example, excess sediment can quickly
fill rivers and lakes, requiring dredging and destroying
aquatic habitas,

xhlgt

What Is Required?

The Phase I Final Rule requires an operator of a regulated small M34 to develop, implement,
and enforce a program to reduce peliutants in storm water runoff to their MS4 from
construction activities that result in a land disturbance of greater than or equal 1o one acre.

The small MS4 operator is required to:

‘D‘é Have an ordinance or other regulatory mechanism requiting the implementation of
" proper erosion and sediment controls, and controls for other wastes, on applicable

_ construction sites;

=C¥: Have procedures for site plan review of construction plans that consider potential
waler quality impacts;

{ @ Have procedures for site inspection and enforcement of contrel measures;

'ﬁi@] Have sanctions to ensure compliance (established in the ordinance or other regulatory
mechanism);
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4} Establish procedures for the receipt and consideration
of information submitted by the public; and

@ Determine the appropriate best management practices
{BMPs} and measurable goals for this minimum
control measure. Sugpgested BMPs (i.e., the program

_actions/activitics) and measurable goals are presented
betow,

What Are Some Guidelines for Developing and
Implementing This Measure?

Fmther explanation and guidance for each component of a
regulated small M3S4’s construction program is provided
below,

-

Regulatory Mechanism

Through the development of an ordinance i Gthér Tepulatory <

 meChanthe small M$4 operator st SSHblish 8 o e
construction program that controls poliuted runoff from
construction sites with a land disturbance of greater than

or equal to one acre. Because there may be limirations on

regulatory legal dutherit;y, the small MS4 operator is required

_losatisly this minimum conrol measura"oraiy to the maximum -

= exmnt pmcncab!e and allowabieancier Staw “Fribal e im:al

Site Plan Review
The small M$4 operator must include’ in its Consaucton;

eperator an"'ﬁ ;" 4 AL
eatio ﬂ:ssue. "' Y O dSS 2 rag

st%ff TesotTeRe One possib e {}ptﬁm for small MS4 Operators is

to have these inspections performed by the same inspector that

visits the sites 10 check compliance with health and safery

building codes.

Information Submitied by the Public

A final requirement of the smali M54 program for
construction activity is the development of procedures for the
receipt and consideration of public inquiries, concerns, and
information submitted regarding local construction activities.
This provision is intended 1o further reinforce the public
participation component of the regulated small MS4 storm
water program (see Fact Sheet 2.4) and to recognize the
crucial role thal the public can play in identifying instances
of noncompliance.

The small M34 operater is required only to consider the
information submutted, and may not need to follow-up and
respond 1o every complaint o concern.  Although some form
of enforcement action or reply is not required, the small MS4
operator is required to demonstrate acknowledgment and
consideration of the information submitted. A simple tracking
process in which submitted public information, both written
and verbal, is recorded and then given to the construction site
inspector for possible follow-up will suffice,

= Program reqmrcmaa&s for the lmpi@mentaunn of apprepnaa‘ﬂ
%, BMP$ o eonsuuciion "$116% 1o CONroOl 6r¢ Erasion and sedu:g;ﬁa

What Are Appropriate Measurable Goals?

+and other Waste i the3it€s. To determine if a construction site
is in compliance with such provisicns, the small MS4 operator
should review the:site p!ans subminéd by the construction site
Operatof before gcoﬁﬂd' is brok bmken “ﬁs

Site plan review aids io compliance and enforcement efforts
since it alerts the small MS4 operator early in the process to
the planned use or non-usc of proper BMPs and provides a
way 1o track new construction activities, The tracking of sites
is useful not only for the small MS4 operator’s recordkeeping
and reporting purposes, which are required under their
NPDES storm walcr permit (see Fact Sheet 2.9), but also for
members of the public interested in ensuring that the sites are
in compliance.

Inspections and Penalties

QOnce construction commences, BMPs should be in place and
the small MS4 operator’s enforcement activities should begin.
To ensure that the BMPs are properly instaiie:zi, the small MS4

operator is required to IiE {fSpection §

grand enforcement 6f ¢ coatro e ures io ei er] raqfigscy“ e
‘Procedures Gald uzciaéx,. :;Leps to 1denufy przoniy sites for

inspection and ulforcemt,ntgg_sg{}!&% the nature and extent of

easurable goals, which are required for each minimum
Mccntrol measure, ate intended to gauge permit
compliance and program effectiveness. The measurable

goals, a5 well as the BMPs, should reflect the needs and
characteristics of the operator and the area served by its small
M34. Furthermore, they should be chosen using an integrated
approach that fully addresses the requirements and intent of
the minimum control measure. An integrated approach for
this minimum measure could include the following measuszble
goals:

Tarpet Date  Activity
1 year..... 5 Qrdmanc@yg other fegulatory mechanismiin 155
pléce; ‘Ei'?)cedur;;f&mfonna ion Submitted,
by ih ‘edpabhc in place.
Procedures for site inspections implemented;
a certain percentage rate of compliance
achieved by construction operators.
Maximum compliance with ordinance;

Winproved clf?iﬁ and feduced, sed;mcntanoﬁ i
rof B o

~Inteeised o ?‘z?b St sensitive aquatic
organisms in Jocal waterbodies.
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Are Construction Sites Alre:éidy Covered Under
the NPDES Storm Water Program?

Yes. EPA’s Phase 1 NPDIES storm water program reguires
operators of construction activities that distub five or
more acres to oblain a NPDES construction storm water
parmit. General permit requiremsnts include the submission
of a Notice of Intent aad the developrient of a storm water
pollution prevention plan (SWPPP). The SWFPP must
include u site description and meusures and contrels to prevent
or minimize pollutants in slorm water discharges, The

Phase II Final Rule similarly regulates discharges from smaller
construction sites disturbing equal to or greater than one 2cre
and less than five acres {see Fact Sheet 3.0 for information on
the Phase [ congtruction program).

Even though all construetion sites that disturb more than one
acre are covered nationally by an NPDES storm water permit,
the construction site runoff control minimum measure for the
small MS4 program is needed to induce more localized site
regulation and enforcement efforts, and to enable operators of
regulated small MS4s to more effectively control construction
site discharges inte ther M34s,

To aid operators of regulated construction sites in their efforts
o comply with both local requirements and their NPDES
permit, the Phase 1 Final Rule includes a provision that allows
the NPDES permiuting authority to reference a “qualifying
State, Tribal or local program” in the NPDES general permit
for construction. This means that il a construction site is
located in an arca covered by a qualifying local program, then
the construction site operator’s compliance with the local
program constiiutes compliance with their NPDES permit. A
regulated small MS4's storm water program: for construction
could be 4 “qualifying prograrm™ if the MS4 operator requires
a SWPPP, in addition to the requirements summarized ip this
fact sheet.

The ability to reference other programs in the NPDES pernsit
is intended to reduce conlusion between overlapping and
similar requirenients, while still providing for both local and

national regnlatory coverage of the construction site. The
provision allowing NPDES permitting authorities to reference
other programs has no impact on, or direct relation to, the
small MS4 operator’s responsibilities under the construction
site runoff control minimum measure profiled hera,

Is a Small MS4 Required to Regulate
Construction Sites that the Permitting Authority
has Waived from the NPDES Construction
Program?

', g assoclafmi Wlth 3

,_a; a5 3
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For Additional Information

Contact
2 .8, EPA Office of Wastewzter Management
+ Phone: 202 260-5816
« E-mail: SW2Z@epagov
o Internenr  www.epa.govowm/sw/phase2
Reference Documents

&= Stormn Water Phase IT Final Rule Fact Sheet Series
+ Intemet: www.epa.goviowin/sw/pbhase?

tF  Storm Water Phasc II Final Rule (64 FR 68722)
« Iptermet: www.epa.goviownysw/phase2
+  {Contact the U.3. EPA Water Resource Center
~  Phone: 202 260-7786
«  E-mail: center.water-resource@opa.gov
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his fact sheel profiles the Post-Construction Runoff Contrel minimum control measure, one

of six measures that the operator of a Phase I regulated small municipal separate storm
sewer system (MS4) is required to include in its storm water management program io order to
meet the conditicns of its National Pollutant Discharge Elimination Systern (NPDES) permit.
This fuct sheet outlines the Phase YT Final Rule requirements for post-construction runoff
control and offers some general guidance on how to satisfy those requirements. It is important
to keep in mind that the small MS4 operator has a great deal of flexibility in choosing exactly
how to satisfy the minimum control measure requirements.

Why Is The Control of Post-Construction Runoff Necessary?

Pnsbcuﬁsirucﬂon stortn water management in areas undergoing new development or
redeveiopment is necessary because runoff from these areas has been shown to significantly
sffect receiving waterbodies. Many studies indicate that prior planning and design for the
minimization of pollutants in post-construction storm water discharges is the most cost-effective
approach to storin water guality management.

There are generally two forms of substantial impacts of post-construction runoff. The first is
caused by an increase in the type and quantity of pollutants in storm water runoff. As runoff
flows aver areas altered by development, it picks up harmful sediment and chemicals such as
oil and grease, pesticides, heavy metals, and nutrients (e.g., nitrogen and phosphorus). These
pollutanis often become suspended in runoff and are carried to receiving waters, such as lakes,
ponds, and streams. Once deposited, these pollutants can enter the food chain through smalt
aquatic life, eventally entering the tissues of fish and humans. The second kind of post-
construction runofl impact cccurs by increasing the quantity of water delivered to the
watcrbody during storms. Increased bmpervious swfaces interrupt the namral eycle of gradual
parcolation of water through vegetation and soil. Instead, water is collected from surfaces such
as asphalt and conerece and routed to drainage systems where large volumes of mnoff quickly
flow w the nearcst receiving water. The effects-of this process include sireambank scouring
and downstream lMooding, which often lead o a loss of aquatc life and damage to property.

What Is Required?

he Phase 11 Final Rule requires an operator of a regulated small MS4 1o develop, implement,
Tand enforce a program to reduce pollutants in post-construction runoff to their M34 from
new development and redevelopment projects that result in the land disturbance of greater than
or egual o 1 aerc. The small MS4 operator is required to:

O Develop and implement strategies which include a combination of structural and/or non-
structural best management practices (BMPs);

QO Have an ardinance or other regulatory mechanism requiring the implementation of post-
construction runoff controls to the extent allowable under State, Tribal or local law,
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3 Ensure adequate long-term operation and ma.mtenanee
of sontrols;

1 Determine the appropriste best management practices
(BMPs) and measurable goals [ or this minimum conirol
measure.

What Is Considered a “Redevelopment” Project?

he term “redevelopment” relors o alterations of a property

that change the “foeotprint” of a siwe or building in such a
way that there is a disturbance of equai o or greater than 1 acre
of land. The term does not include such activities as exterior
remodeling, Because redevelopment projocts may have site
constraints not found on new development sites, the rule
provides flexibility for implcmenting post-construction controls
on redevelopment sites thal consider these constraints.

What Are Some Guidelines for Developing and
Iplementing This Measure?

hiz section includes some sample non-structural

and structural BMPs that could be used to satisly the
requirements of the posi-consiruction runcff control minimum
measure. It is important to recognize that many BMPs are
climate-specific, and not all BMPs are appropriate in every
geographic area. Because the requirenicnts of this measure
are closely ted to the requirements of the construction site
runoff control minimum measure (sec Fact Shect 2.6), EPA
recommends that small MS4 operators develep and implement
these two maasures in tandems. Samiple BMPs {ollow

4 Non-Structural BMPs

+ Planning and Procedures. RunolT problems can be
addressed efficiently with sound planning procedures.
Maswer Plans, Comprehensive Plans, and zoning
ordinances can promote improved water quality
by guiding the growth of a community away from
sensilive areas and by restricting certain types of
growth (industrial, for example) o arcas that can
support it without compromisihg water quality,

» Site-Based Local Controls. These controls can
include buffer surip and riparizn zone preservation,
minimization of disturbance and imperviousness, and
maximization of open space.

0 Structural BMPs

= Storage Practices. Siorage or dewention BMPs control
storm watcr by gathering runofT inwet ponds, dry
basins, or multichumber catch busing and slowly
refeasing it 1o receiving waters or drainage systems.
These practices both control storm water volume and
settle out purticulates for pollutant removal.

e Powo

+ Infiliration Practices. Infiltration BMPs are designed
to facilitate the percolation of runoff through the soil
to ground water, and, thereby, result in reduced sterm
water quantity and reduced mobilization of pollutents,
Examples include infiltration basins/trenches, dry wells,
and porous pavement.

*  Vepetative Practices. Vegetative BMPs are
landscaping features that, with optimal design and
good soil condidons, enhance pollutant removal,
maintain/improve natural site hydrology, promote
healthier habitars, and increase aesthetic appeal,
Examples include grassy swales, filter strips, srdficial
wetlands, and rain gardens.

What Are Appropriate Measurable Goals?

Measu:abie goals, which are required for each minimum
control measure, are interled to gauge permét compliance
and program effectiveness. The measurable goals, as well

as the BMPs, should reflect needs and characteristics of the
operator and the area served by its small M34, Furthermore,
the measurable goals should be chosen using an integrated
approach that fully addresses the requirements and intent of
the minimum ¢ontrol measure. An integrated approach for

this minimum measure could includethe following goals:

Target Date  Activity

1 yeara. s Strategies developed that include strucural
anid/or non-structural BMPs,

2 YSAS.cerenrene - Srrategies codified by use of orcimaﬁce or.

z - -w - ww-pther regulatory mechanism,

3 vears.. . ~ Reduced percent of new impervious surfaces
associated with new development projects.

2, 4 YEBS s Improved clarity and reduced sedunentauoﬁ

T ‘ot‘ Iocal w“ﬁférﬁgdies
SR ",

“ww..w

For Additional Information

Contact
' [J.S. EPA Office of Wastewater Management
* Phone: 202 260-5816
*» E-mail: SW2®epa.gov
« Imemet: www.epagoviowm/swiphasel
Reference Documents

& Storm Water Phase 11 Final Rule Fact Sheet Serles
+ Internet:  www.epagoviowm/sw/phase2

B Storm Water Phase I Final Rule (64 FR 68722)
« Intemet: www.eps.govowm/swiphase?

» Contact the U.S. EPA Water Resource Center
202 260-7786
center.water-resource @epa.gov

— Phone:
- E-mail:
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his fact sheet profiles the Poltution Prevention/Good Honsekeeping for Munieipal

Operations minimum contrel measure, one of $ix measures the operator of a Phase I1
regulated small municipal separate storm sewer system (MS4) is required to include in its
storm water management program to meel the conditions of its National Pollutant Discharge
Elimination System (NPDES) permit. This fact sheet outlines the Phase IT Final Rule
requirements and offers some general guidance on how to satisfy them. [tis important 1o keep
in mind that the small M 34 operator has a great deal of flexibility in choosmg exacily how 1o
satisfy the minimum control measure requirements,

Why Is Pollution Prevention/Good Housekeeping Necessary?

he Pollution Prevention/Good Housekeeping for municipal operations minimum control
measure is a key element of the small MS4 storm water management program, This
measure requires the small M84 operator wo examine and subsequently alter their own actions
to help ensure a reduction in the amount and type of pollution that: (I) cellects on streets,
parking lots, open spaces, and storage and vehicle maintenance areas and is discharged
into local waterways; and {2} results from actions such as envirenmentally damaging land
development and flood management practices or poor maintenance of storm sewer systems.

While this measure is meant primarily o improve or protect receiving water quality by aleering
municipal or facility operations, it also can result in a cost savings for the small MS4 operator,
since proper and timely maintenance of stonm sewer systems can help aveid repair costs from
darnage caused by age znd neglect.

What Is Required?

'Rj:cogmzmg the benefiis of polluton prevention pracmces the rule requires an operator of &
egulated small M$4 to:

8 Develop and implement an operation and maintenance program with the ultimate
goal of preventing or reducing pollutant ranoff from municipal operations into the
StOrm sewer systern,

Q  Include employee training on how za’iawrporétc pollution prevention/good
housekeeping techniques into municipal operations such as pack and open
space maintenance, fleet and building maintenance, new construction and land
dismirbances, and stortn water system maintenance. To minimize duplication of
effort and conserve rescurces, the MS4 operator can use training materials that are
available from EPA, their State or Tribe, or relevant organizaticns;

QO  Determine the appropriate best management practices (BMPs) and measurable goals
for this minimum contro! measure. Seme progratn implementation approaches,
BMPs (i.e., the program act;onslacmmes} and measurable goals are suggested
below.
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What Are Some Guidelines for Developing and
Implementing This Measure?

he intent of this control measure is 1o ensure that existing
municipal, State or Federal operations are performed
in ways that will minimize contamination of storm water
discharges. EPA encourages the small M54 operator to
consider the following components when developing their
program for this measure:

*  Maintenance activities, maintenance schedules,
and long-term inspection procedures for structural
and non-structural controls to reduce floatables and
other pollutants discharged from the separate storm
SEewers; .

& Controls for reducing or eliminating the discharge
of potlutants from areas such as roads and parking
lots, maintenance and storage yards (including
salt/sand storage and snow disposal areas), and waste
wansler stations. These controls could include
programs that promote recycling (to reduce Ktter),
minimize pesticide use, 2nd ensure the proper
disposal of animal waste;

*  Procedures for the proper dispesal of waste
removed from separate storm sewer sysiems and
areas listed in the bullet above, including dredge
spoil, accumnlated sediments, floatables, and other
debris; and '

*  Ways to ensure that new flood management
projects assess the impacts on waler quality and
examing gxisting projects for incorparation of
additional water quality protection devices or
practices. EPA encourages coordination with flood
control manzgers for the purpose of identifying and
addressing environmental impacts from such
projects.

The effective performance of this control measure hinges on
the proper maintenance of the BMPs used, particularly for
the first two bullews above. For example, struciural controls,
such as grates on outfalls 10 capture floatables, typically nead
regular cleaning, while non-structural controls, such as
training materiuls and recycling programs, need periodic
updating.

What Are Appropriate Measurable Goals?

Maasumb}e goals, which are required for each minimum
control measure, ar¢ meant to gauge permit compliance
and program effectiveness. The measurable goals, as well
as the BMPs, should consider the needs and characteristics
of the operator and the area served by its small M54, The
measurable goals should be chosen using an integrated
approach that fully addresses the requirements and intent of
the minimum control measure. An integrated approach for
this minimum measure could include the following
measurable goals:

Activity

Pollution prevention plan (the new BMPs
and revised procedures) completed;
employee training matenals gathered or
developed; procedures in place for cawch
basin cleaning after each storm and regular
street sweeping.

Training for appropriate employees
completed; recycling program fully
implemented. o

Some polludon prevention BMPs
incorporated into master plan; a certain
percentage reduction in pesticide and
sandfsalt use; maintenance schedule for
BMPs established.

A certain percentage reduction in floatables
discharged; a certain compliance rate with
maintenance schedules for BMPs; cantrols
in plage for all areas of concern,

Target Date
i yeaf..-..-..'...

For Additional Information

Contact
= [J.5. EPA Office of Wastewater Management
s Phone: 202 260-5816
s E-maill:  SW2@epagov
+ nternet:  www.epa.goviowm/sw/phase2
Reference Documents

EF  Srorm Water Phase II Final Rule Fact Sheet Series
»  Intermet:  www.epagoviowmfsw/phase2

' Storm Water Phase II Final Rule (64 FR 68722)
»  Imtemet: www.epagoviowm/sw/phase?

*  Comact the 11.S. EPA Water Resource Center
~  Phone: 202 260-7786
«~  E-mail: center.water-resource @epa.gov
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he 1972 amendments to the Federal Water Pollution Control Act, later referred to as the

Clean Water Act (CWA), prohibit the discharge of any pollutant to navigable waters of the
United States from a point sousce unless the discharge is authorized by a National Pollutant
Discharge Elimination System (NPDES) permit. Efforts to improve water quality under the
NPDES program uaditionally have focused on reducing pollutants in industrial process
wastewater and municipal sewage treatment plant discharges. Over time, it has become evident
that more diffuse sources of water pollution, such as storm water runoff from construction sites,
are also significant contributors to water quality problems.

Sediment ninoff rates from constuction sites are typicaily 10 1o 20 dmes prearter than those
from agricultural lands, and 1,000 10 2,000 dmes greater than those of forest lands. Durng a
short period of time, construction activity can contribute more sediment to streams thao can be
deposited over several decades, causing physical and biological harm te our Natior’s waters.

In 1990, EPA promulgated rules establishing Phase I of the NPDES storm water program.
Phase | addresses, among other discharges, discharges from large construction activities
disturbing 5 acres or more of land. Phase II of the NPDES storm water program covers small
construction activities disturbing between 1 and 5 acres. Phase II became final on December 8,
1998 with small construction permit applications due by March 10, 2003 (specific compliance
dates will be set by the NPDES permitting authority in each State). This fact sheet outlines the
conistruction activities covered by Phase | and Phase 1, including possible wawer options from
Phase 1l coverage, and the Phase II construction program requirements.

'Who Is Covered Under the Phase I Rule?

Sites Five Acres and Greater

The Phase 1 NPDES storm water rule identifies eleven categories of industrial activity in the
definition of “storm water discharges asscciated with indusidal activity” that must obtain an
NPDES permit. Category (x) of this definition is construction activity, commonly referred to
as “large” construction actvity. Under category (x), the Phase 1 rule requires all operaters of
construction activity disturbing 5 acres or greater of lard to apply for an NPDES storm water
pernut. Operators of sites disturbing less than 3 acres are also required o obtain a permit

if their activity is part of a “larger common plan. of development or sale” with a planned
disturbance of § acres or greater. “Disturbance” refers 1o exposed soll resulting from activities
such as clearing, grading, and excavatiog. Construction activities can include road building,
construction of residential houses, office buildings, industrial sites, or demolition.

What Is Meant by a “Larger Common Plan of Development or Sale”?

s defined in EPA's NPDES storm water general permit for large censtruction activity, a

“larger common plan of development or sale” means 2 contiguous area where multiple
separute and distinct construction activilies are ocowrring under one plan (e.g.,-the operator is
building on three half-acre lots in a 6-acre development). The “plan” in a common plan of
development or sale is broadly defined as any announcement or piece of documentation
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{including a sign, public notice or hearing, sales pitch,
advertisement, drawing, permit application, zoning request,
compuier design, ¢} or physical demarcation (including
boundary signs, lot stakes, surveyor markings, etc,) indicating
that construction activities may occur on a specific plot.

|5

What Is the Definition of an “Operator” of a
Construction Site?

ﬁ. s dofined in GPA’s storm water general permit for Jarge
construction aciivity, an “operator” is the party or parties
that has:

3 g@@} Opcrational control of construction project plans
e - and specifications, including the ability to make
modifications to those plans and specifications; o7

merf‘@ Day-to-day operational control of those activites
that are neccssary 1o ensure compliance with a
storm watar pollution prevention plan (SWPPP) for
the siwz or other permit conditions {e.g., they are
authorized o direct workers at a site 1o carry out
activities required by the SWPPP or comply with
other permit condifions).

There may be more than one party at a site performing the
tasks related to “operational control™ as defined above.
Depending on the site and the relationship between the
parties (e.g.. owner, devcloper, contractor}, there can either
be a single party acting as site operator and consequently be
responsible for obtaining permit coverage, or there can be
two or morg operators, all obligated to geek permit coverage.
It is important to note that NPDES-authorized States may use
a different definition of “operator” than the one above.

How Is the Phase II Construction Rule Related
to the Phase I Construction Rule?

0 1992, the Ninth Cireull court remanded for further
Ipm{zeedings portions of EPA’s existing Phase I storm water
regulation celuted (o the calegory {x) discharges from large
construction aciivity (NRDC v. EPA, 966 FF.2d ar 1282).
EPA respondud o the courl’s decision by designating under
Phase I storm water discharges from construction activity
disturbing less than § acres as sources that should be
regulated to proteet water qualaiy 'l;hé Phasg Il RUE
designatcs these sources as “storm watéij‘amw
4 ssocisted Wil d‘ﬂrvtr?!&“’l;?f?z"&t‘wtﬁ” cather than

as another c:dlx,g{zry ¢ undei “'stOFATWater associated with
industrial activity.”

Who Is Covered Under the Phase I
Construction Rule?

wrSiteSBelweeh Qitg wnd-Five Acres,

T Stormm Water Phase T RUE ST ally designates, as
small construction activity under the NPDES storm water
permitting program, all operators of construction site
activities that result in a land disturbance of equal to or
greater than 1 and less than 5 acres.

¥ ~Sites Lessw?‘fzan OneA re3

Site‘activities disaurbmg less thzn 1 acre are alsa reguiaigd as

planof develop’ment‘%; sale thh a pianned disturbance of
equal to or greater than 1 acre and less than 5 acres LOLIE ey~

AL, des;gnawd by the NPDES }}g_{m};ung anthentyg'l‘he
NPDES permitting authority or EPA Regmn Ty des;gnate
construction activities disturbing less than 1 acre based on
the potential for contribution to a violation of a water quality
standard or for significant contribution of pellutants 1o waters

of the United States.

b

Are Waivers Available for Operators of
Regulated Construction Activity?

¢s, but only for smaii not la:gc construction activity.
Uncfer the Phase I Rule, NPDES permitting authorities
have the option of providing a waiver from the requirements
to operators of small construction activity who certify to
either one of two conditions:

"y
3

@  Low predicted rzinfall potential (L., activity occurs
during a negligible rainfall period), where the
rainfall erosivity factor (“R™ in the Revised
Universal 8ol Loss Equation [RUSLE]} is less than
3 during the period of construction activity; or

A determination that storm water controls are not

necessary based on either:

(A RA “total maximum dady 19607 IMDLY thar
address the pollutant{s} of concem for
construction activities; OR

{B} Anequivalent analysis that determines
allocations are not needed to protect water
quality based on consideration of instream
concentrations, expected growth in pollutant
concentrations from all sources, and a margin

of safety.
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The intent of the waiver provision is W waive only those sites
that are highly unlikely w0 have 8 negative effect on water
qualtity. Therefore, before applying for & waiver, operators
of small construction activity arc encouraged 1o consider the
potential water quality impacts that may result from their
projeet and o carcfully examing such liclors as proximity to
waler resourees and sensitivity of receiving waters,

a.  What is the Rainfall Ewswzty Factor in
Waiver €2

aiver @ uscs thé Rainfall E{osmty Fac:or to determine
whether the potential for poliuted discharge is low
enough o justify a waiver rom the requirements. I is one
of six variables vsed by the Revised Universal Soil Loss
Equation {RUSLE}—a predictive wool originally used to
measure soil toss from agriculturel lands ag various times
of the year on a regional basis—1o predicr soil loss from
construction sites. The Rainfali Erosivity Factor walver is
time-sensitive and is dependent on when during the yeara
construction uctivity wakes place, how long it lasts, and
the expected rainfall and intensiyy during that time. For
information about the rainfall erosivity waiver, se¢ Fact Sheel:
73,11 Charts detailing the value of the Rainfall Erosivity
Factor by purticular regions can be found in Chapter 2 ﬁf
the RUSLE user’s guide, which can be tiowrz!oaded at
; 'http Ivewiy.épa. goviow mfswigi;ascz

b. Whatisa “2‘MDL” in Waiver @?_

rimpaired waters where technology-based controls
F?equérz:d by NPDES permits are not achieving State water
quality standards. the CWA requires implementation of the
TMDL process. The TMDL process establishes the
maximumn amount of pollutunts & waterbody can assimilate
before waler quality is impaired, then requires that this
maximum level no be oxeceded.

A TMDPL is done Tor cach poliutant that is found to be
contributing to the impairment of a'waterbody or a segment
of a waterbody, To allow a waiver Tor construction activities,
a TMDL would need 1o wddress sediment, or a parameter

that addressey sediment such as total suspended solids,
turbidily, or siltation, Additional TMDLs addressing
common pollutants from construction sites such as nitrogen,
phospharus, and oil and grease also may be necessary
ensure water quality protection and aliow a waiver from the
NPDES storm wuter program.

8;;. ‘point | soumﬁsme*cal Ied “ifasteiead alioCAHoHE

A TMDL assessment determines the source or sources of a
polhitant of concern, considers the maximum zllowable level
of that pollutant for the waterbody, then allocates to each
sotiree or eategory of sources a set level of the pollutant that

T s,

it is atlowed 20 discharge into the waterbodyn,g“‘ AL

e . L s

How Would an Operator Qualify for, and Certify
fo, Waiver @7

PA expects that when TMDLs, or equivalent analyses

are completed, there may be a determination that certain
classes of sources, such as small construction activity, would
not have to control thelr contribution of pollutants of
concern to the waterbody in order for the waterbody to be in
attainment with water quality standards (i.e., these sources
were not assigned wasieload allocations). In such acase, to
qualify for waiver @, the operator of the congtruction site
would need to certify that its construction activity will take
place, and the storm water discharges will ocour, within the
area covered either by the TMDLS or equivalent analysis. A
certification form would likely be provided by the NPDES
permitting authority for this purpose.

What Does the Phase II Construction Program
Require?

“the. Phase II Final, Rule requires operators, of Phase I

small construction sites, nationally, 16 obtam 2 NPDES)
permit and implement practices to Hﬁnumze pélluhant rumeff
It is important to note that, locally, these same sites also may
be covered by State, Tribal, or local construction runoff
control programs (see Fact Sheats 2.6 and 2.7 for information
o1 the Phase IT small M34's construction program). For
the Phase Il small construction program, EPA has taken an
approach similar to Phase I where the program requirements
are not fully defined in the rule but rather in the NPDES
permit issued by the NPDES permitting authority.

EPA recommends that the NPDES permitting awthorities use
their existing Phase I large construciion general permits as a
guide to developing their Phase I1 small construction permits.
In doing 50, the Phase II requirements would be similar to the
three general Phase I requirements summarized below.

1  Submission of ?Woﬁce of fnfenﬂN@l) that
includes genefal’ infottition and a certification
that the activity will not impact endangered or
threatened species. This cenification is unique 10
EPA’s NOI and is not a requirement of most
NPDES-delegated Stae’s NOls;

(d  The development and implementation of a Storm
Water Pollution Prevention Plan‘?é‘??fi’@ Pwith
appropriate BMPs to minimize the discharge of
pellutants from the site; and
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when final slablhati{}t’i of the site has been
achieved as defined in the permit or when another
operator has assumed control of the site.

Can the Permitting Authority Reference a
Qualifying Erosion and Sediment Control

Program in NPDES Construction Permits?

es. The Phase [[ Ruie allows the NPDES permitting

autherity to include in its NPDES permits for large and
for small construction activity conditions that incorporare by
reference qualifying State, Tribal, or local erosion and
sediment controf program requirements. A qualifying
program must include the following requirements:

0 Requirements for construction site operators to
implement appropriaie erosion and sediment control
best management practices; .

L1 Requirements for construction site operators to
control waste such as discarded building materials,
concrete truck washout, chemicals, liuer, and
sanitary waste that may cause adverse impacts to
water guality;

01 Requirements for construction site operators 1o
develop and implement a storm water pollution -
prevention plan; and

) Requirements to submit a site plan for review that
incorporates consideration of potential water quahty
impacts.

In addition to the four clements above, a qualifying program
for large construction activities must also include any
additional requirements neccssary to achieve the applicable
technology-based standards of “Best Available Techoology”
{BAT) and "' Best Conventional Technology” {BCT) based
on the best professional judgment of the permit writer.

Should a Swite, Tribal, or local program include one or more,
but not all, of the clements Tisted above, the permitting
authority cun reference the program in the permil, provided it
also lists the missing element(s) a5 a condition in the permit.

What are Some Recommended BMPs for Small
Construction Sites? '

Thc approach and BMPs used for controiling pollutants in
storm water discharges from small construction sites may
vary from those used for large sites since their characteristics
can differ in many ways. For example, operators of small
sites may have more limited access to qualified design
personpel and technical information.  Also, small sites may
have less space for installing and maintaining certain BMPs.

As is the case with all construction sites, erosion and
sediment control at small construction sites is best
accomplished with proper planning, installation, and
maintenance of controls, The following practices have

“shown to be efficient, cost effective, and versatile for small

consteuction site operators to implement, The practices are
divided into two categories: non-structural and structural.

3 Non-Structural BMPs

+  Minimizing Disturbance
*  Preserving Natural Vegetation
*  (Good Housekeeping

J Structural BMPs

Erosion Controls

+  Mulch

s (rass

»  Swockpile Covers

Sediment Controls

»  SiltFence
s Inlet Protection
*  Check Dams

»  Stahbilized Construction Entrances
+  Sediment Traps

Most erosion and sediment controls require regular

‘maintenance to operate correctly. Accumulated sediments

should be removed frequently and materials should be
checked periodically for wear. Regular inspectons by
qualified personnel, which can alléw problem areas to be
addressed, should be performed after major rain events.
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For Additional Information

Contact

=r 11.5. EPA Office of Wastewater Management
«  Phone: 202 260-5816
*» E-mailk SW2@epa.gov
«  Imternet:  www.cpa.goviowm/sw/phaseZ

@ Your local soil conservation district office. They can
provide assistance with RUSLE and other conservation
reiated issues.

* A list of conservation district contacts is available
al: www.nacdnet.org/resorcesfedsonweb huml

Reference Documents
w  Storm Water Phase II Final Rule Fact Sheet Series
»  Intermet:  www.epa.goviowm/sw/phase2

w Srorm Water Phase JI Final Rule (64 FR 68722)
+  Inierner  www.epa.goviowm/sw/phase2
«  Contact the U.5. EPA Water Resource Center
- Phone; 202 260-7786
—  E-matk center. water-resource@epa.gov

s Apriculiural Handbook Number 703, Predicting Soil
Erosion by Water: A Guide to Conservation Planning
With the Revised Universal Soil Loss Equation
(RUSLE), Chapter 2, pp. 21-64, January 1997.

«  Imernet:  www.epa.govowm/sw/phase2

w  Guidance for Water Quality Based Decisions: The
T8 DL Process. April 1991, U.S. EPA Office of
Water. EPA 440/4-91-001.

+  Internet www.epa.goviOWOW/nndl

= NPOES General Permit for Storm Water Discharges
[rome Construction Activities (63 FR 7857).
*  nlernet:  www.epi.goviowm/sw
= Contact the U.5. EPA Water Resource Center
~  Phone: 202 260-7786
~  E-mail: center.water-resource @epa.gov
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Storm Water Phase Il
Final Rule

Conditional No Exposure
Exclusion for Industrial Activity

Why Is the Phase I No Exposure Exclusion Addressed in the Phase II ' inai
Rule?

the 1990 storm water regulations for Phase I of the federal storm water program identify
eleven cateporics of industrial activities that must obtain a National Pellutant Dischacge

Climination System (NPDES ) permit Operators of certain facilities within category eleven
{xi), commenly referred to as “light industry,” were exempted from the definition of “storm
water discharge associated with industral activity,” and the subsequent sequirement to obtain
an NPDES peemit, provided their industrial materials or activities were not “exposed” to storm
weter, This Phase 1 exemption from permitting was limited to those fecilities identfied in
category (i), and did not require category (xt) facility operators o subimnit any information
supporting their no exposure claim.

In 1992, the Ninth Circuit court remnanded to EPA for further rulemaking the no exposure
exemption for light indusiry after making a determination that the exemption was arbitrary
and capricious for two reasons. First, the court found that EPA had not established a record
to support its assamption that light industrial activity that is not exposed to storm water {as
opposed 1o all other regulated industrial activity not exposed) is not a “storm water discharge
associated with indusirial activity.” Second, the court concluded thar the exemption
impermissibly relicd on the unsubstantiated judgment of the light industrial facility operator to
determine the applicability of the exemption. This fact sheet describes the revised conditional
no exposure cxclision as presented in the Phase 11 Final Ruyle.

Who is Eligible to Claim No Exposure?

As revised in the Phase I1 Final Rule, the conditional no exposure exclusion applies to ALL
industrial calegories listed in the 1990 storm waler regulations, except for construetion
activitics disturbing 5 or more acres {category (x)).

What Is The Regulatory Definition of “No Exposure”?

he intent of the no exposure provision is to provide fecilities with industrial matérials and
Tactivities thal are entirely sheltered from storm water a simplified way of complying with the
storn waler permilling provisions of the Clean Water Act (CWA). This includes facilities that
are locuted within a lurger office building, or Facilides at which the only items permanently
exposed Lo precipitation are roofs, parking lots, vegetated areas, and other non-indusirial areas
or activitics. The Phase H regulatory definition of “no exposure™ follows.

No expoxere means all industrial materials and activities are protecied by a
storm rezistant shelier (o prevent exposure o rain, snow, snowmelt, and/or

runoff. Industriul materials or activities include, but are not limited to, material
handling equipment or activities, industrial machinery, raw maserials,
imermeediate products, by-products, final products, or waste products.
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A storm resistant shelier is not required for the following
industrial materials and activities:

O Drurms, barrels, tanks, abd simifar containers that are
tightly sealed, provided those containers are not
deteriorated and do not leak. “Sealed” mweans banded
or otherwise sceured and without operational taps or
valvas,

1 Adequately maintained vehicles used in materials
handling; and

{I Final products, other than products that would be
mobilized in stonin water discharges {(e.g., rock salf).

The term “storm-resistant shelier,” as used in the no exposure
definition, inctudes completcly roofed and walled buildings
or structures, as well as structures with only a top cover but
no side coverings, provided material under the structure is not
otherwise subject to any run-on and subsequent runoff of
storm water. While the intent of the no exposure provision is
to promoie & condition of permanent no exposure, EPA
understands certain vehicles could become temporarily
exposed w0 rain and snow while passing boewween buildings.
Adequately muintained mobile equipment (e.g.. trucks,
automobiles, forklilts, trailers, or other such general purpose
vehicles found at the indusirial site that are not induserial
machinery, and that arc not lesking conlaminants or are not
otherwise a source of industrial pollutants) can be exposed o
precipitation or runofT. Such activitics alonc would not
prevent a facility from certifying 1o no exposure. Similarly,
trucks or other vehicles awaiting maintenance at vehicle
maintensnce Facilities that are not leaking contaminants or are
not othenwise a source of industrial pollutants, are not
considercd “exposed.”

In addition. EPA recognizes that there are circumstances
where permancnl no cxposure of industrial activitics or
materizls is not possible and, therefore. undur such
conditions, materials and activities can be shaltercd with
temporary covers (c.g.. tarps) between periods of permanent
enclosure, The no exposure provision does not specily every
such situation, but NPDES permitting authorities cun address
this issue on 1 case-by-case basis.

The Phase ] Final Rule also addresses particolute mater
emissions from rool stacks/vents that are regulated by, and in
compliance with, other environmental protection programs
(i.e., air gqunlity control programs} and thal do not cayse storm
water conlamination are considered not exposed. Pariculate
mater or visible deposits of residuals from rool stacks andfor
vents motf otherwise regulated €,¢., under an air quality
control program) and evident in storm water putllow are
considered cxposed. Likewise, visible Uuack out” (ie.,
pollutants carried on the tires of vehicles) or windblown raw
materials is considered exposcd. Leaking pipes containing
contaminans cxposed 1o storm waler are deemed exposed,

as are past sources of slons water contumination thal remain

onsite. General refuse and trash, not of an industrial nature,
is not considered exposed as long as the container is
completely covered and nothing can drain out holes in the
bottom, or is lost in loading onto a garbage tuck, Industdal
refuse and trash that is left uncovered, however, is considered
exposed.

What is Required Under the No Exposure

Provision?

Tha Phase Il Final Rule represents a significant expansion
in the scope of the original no exposure provision in
terms of eligibility (a5 noted above) and responsibilities

for facilities claiming the exclusion. Under the original no
exposure provision, 2 light industry operator was expected
to make an independent determination of whether there was
“exposure” of industrial materials and activites to storm
water and, if not, simply not submit a permit application.
An operaior seeking to qualify for the revised conditional
no exposure exclusion, including Iight industry operators
{i.e., category (xi) facilities), must:

{3 Submit wrilten certification that the facility meets the
definition of “'no exposure” to the NPDES permiting
authority once every 5 years.

+ The Phase I Final Rule includes a four-page
No Exposure Certification form that uses a series
of yes/no questions to aid facility operators in
determining whether they have a condition of
ne exposure. It also serves as the necessary
certification of no exposure provided the operator
is able to answer all the questions io the negative.
EPA’s Certification is for use only by operators of
industral activity located {n areas where EPA is the
NPDES permitting authority.

+ A copy of the Certification can be obiained from
the U.S. EPA Office of Wastewater Management
{OWM) web site, the Storm Water Phase II Final
Rule published in the Federal Register (Appendix
4}, or by contacting OWM. -

O Submit a copy, upen request, of the Certification 1o the
mumicipality in which the facility is locaed.

£} Allow the NPDES permitting authority or, if
discharging into & municipal separate storm sewer
system, the operator of the system, to; (1) inspect the
facility; and (2) make such inspection reports publicly
available upon request.

Regulated industrial operators need to ither apply fora
permit or submit a no exposure certification form in order to
be in compEance with the NPDES storm water regulations.
Any permit held becomes null and void once a certification
form is submitted.
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Even when an industrial operator certillies w ne exposure,

the NPDES permitting authority still retaing the authority to
require the operator to apply for an individusl or general
permit if the NPDES permitting authority has determined that
the discharge is contributing to Lhe violation of, or interfering
with the atwinment or maintenance of, waler quality
standards, including designated uscs.

Are There Any Concerns Related to Water
Quality Standards?

g5 An operator corlifying that its Tacility qwdifies for

the conditional no exposarg exclusion may, nonetheless,
be required by the NPDES pormitting authority 1o obtain
permit authorization. Such a requirement would follow
the permitting authority’s determination that the discharge
causes, has a reasonable polental to cause, or contribuies ©
a violation of an applicable water quality standard, including
designated uses. Designated uses can include use as a
drinking water supply or for reereational purposes.

Many elfors wo achieve no exposure can employ simple

good housckecping and comtantinant cleanup activities such
as moving materials und activities indoors into existing
buildings or structures. Tn limited cascs, however, industrial
operators may make major changes at a site to achiove no
exposwre. These offorts may include constructing # new
building or cover w climinate exposure or consuucting
strucnires o prevent run-on and storm water contact with
industrial materials and activities. Major changes uadertaken
to achieve no exposure, however, can increase the impervious
area of the site, such as when a butlding with a smooth roof is
placed in a formerly vegetated arca. Increased impervigus
area can lead 10 an increase in the volume and velocity of
storm water runoff, which, in trn, can resuit in a higher
concentrtion of pollutants in the discharge, since lower
pollutants are naturally fiftered out.

The concern of increased impervious area is addressed in one
of the questions on the Certification form, which isks, "Have
you paved or roofed over a Tormerly exposed, pervious atea
in order 1o qualify for the no pxposure exclusion? 1f yes,
please indicate approximately how much ared was paved or
roofed over.” This question has no alfcet on an oporator’s
eligibilivy for the exclusion. IS intended only w uid te
NPDES permitting authority i assessing the fikelihood

of such agtions iatcrfering with water quality swndards.
Where thic is a concorn, thy facility operptor andd s NPDES
permitting athority should ke sppropriate aetions o cnsure
that waler quality standards can be achicved.

What Happens if the Condition of No Exposure
Is Not Maintained?

Undcr the Phase II Final Rule, the no exposure exclusion
is conditional and not an outright exempiion. Therefore,
if there Is 2 change in circumstances that causes exposure of
industrial activities or materials 1o storm water, the operator is
required to comply immediately with zll the requirements of
the NPDES Storm Water Program, including applying for and
obstaining 2 permit.

" Failure to maintain the condition of no exposure or obtain

coverage under an NPDES storm water pennit can lead 1o
the unauthorized discharge of pollutants to waters of the
United States, resulting in penalties under the CWA. Where
a facility operator determines that exposure is likely o ocour
in the future due to some anticipated change at the facility,
the operator should submit an application and acquire storm
water permit coverage prior to the exposed discharge o avold
such penaltjes.

For Additional Information

Contact ] i
e 1.5, EPA Office of Wastewater Management

« Phone: 202 260-5816 )

* E-maill SW2@epagov

+  Jmwerner:  www.epa.goviowm/sw/phase2

&= Your NPDES Permitting Authority. (A list of names
and phone numbers for each U.S. EPA Region is
included in Fact Sheet 2.9. Additonal contact
names, addresses, and numbers for each State can be
obtatned from the 1.5, EPA Qifice of Wastewater
Management)

Reference Documents
&  Storm Water Phase Il Final Rule Facr Sheet Seres
+ CInternet:  www.epa.goviowm/sw/phase2

F Storts Water Phase [T Final Rule (64 FR 68722)
+  Internet:  www.epa.gov/ownysw/phasel

»  Contact the U.S. EPA Water Resource Center
—  Phone: 202 260-7786
- E-matl: cemer.water-resource@epa gov
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Storm Water |
Phase 11

Controlling Pollutants in Industrial Storm Water
Recommended Control Measures
Based on Experiences of the City of Portland, Oregon

This igformeton (s bavad o reguiremants of the Storm Weter Phave | regulotions end the experiences of the City of Portland, Oreges, & Phase } punicipal pevsaittes, Thersfors, the
infrmation providad ix @ recontnersdation ouly for thease Phoss 1 ninicipalities thot choste o implemuent thiy aspeet q' the program, The guidslines that are provided moy be
implamented in thaw entirety or as mesdad. Kack nuwicipelioy wimdd evaluata thevr specific oir el ing ame program davelopment,

This information sheel profiles the requirements for the owner or operator of 8 Phase I regulated municipal separate storm
sewer system (MS4) to monitor and control pollutants in storm water runoff from industrial facilities. This is not a requirement
for the owner or operator of a Phase it regulated small MS4. This information sheet profiles the experiences and results of the
City of Pertland, Orcgon, 8 municipalily regutated under Phase 1. Evidence is presented that may compel those regulated under
Phase II to assess the teasibility or nccessity of implementing conirol measures o reduce the amount of pollutants discharged to
the M34 from this source. Although recommendations are provided, the small M84 owner or operator would have a great deal
of flexibility in choosing exactly how o address this sourge.

What Are the Phase | Requirements?

he Phave U regulations 40 CFR 122.26{d}(2} require, in part, that the applicant (i) develop adequate legal authority, (i1}

perform a source identification, und (iv) develop a management program to reduce the discharge of pollutants to the
maximum extent praclicable using managemenl practices, control techniques and system design and engineering methods, and
such other provisions which arc appropriate. Specifically, with regards to industrial controls, the management plan shall
inciude the following.

40 CFR 122 26(d¥21iv){C). A descriglion of 2 program to monitor and contref pollutants in storm water
discharges to munieipal systems from wunicipal landfills, hazardous waste treatment, disposal and recovery
facilities, industrial Facilities that arc subject 16 section 313 of title HI of the Superfund Amendments and
Reauthorization Act of 1984 (8ARA). and indusirial facilities that the municipal permit applicent determines
are eontributing a substantid poliutan loading to the municipal storm sewer system, The program shall:

i . I . . + s . .
g (1) idenify priorities and procodures for inspections and establishing and implementing contrel

measures for such dischurges,
(2y  Dieseribe 3 moniloring prn;,nm for storm water discharges associated with industrial facilities...

1
i
N
Hoo

In addition Lo requiring pormits for Jarge and modium MS4s, the Phase I regulations, 40 CFR 122.26(a)(1)(i), require industries
with storm water discharges assecialed with industrial activity to oblain a NPDES permit if the discharge is to a MS4 or |
dircotly conveyed to surface waters, Slorm water associated with industrial activity is deftmed In (b3(14) of the regulations and
is applied v alegories of indusines identified in paragraphs (b)(14)(i} through (x). These categories include [andfiils,
hazardatis waste treatment, slorage, or disposal luuilities, steamn electric power penerating Tacilities, and a vanety of mining,
manufaciuring, transportation, and reeyeling facilities identified using Standard Industrial Classification (SIC) Codes.

Why Are Industrial Storm Water Control Measures Being Recommended?

he mumcipalily is ullimately responsible Tor discharges from their MS4. Because industrial awareness of the program may

not be complete, there may be faetlities wilhin the MS4 area that should be permitted but are not. In addition, the Phase |
regulations Lhat require industries to obtain permits is driven by SIC Code. This has been shown to be less than comprehensive
in identifying industrics that should be permitied. Another concern is that the permitting authority may not have adequate
resources to provide (he ncoessary oversight of permitted facilities. Therefore, it is in the municipality s best interest to assess
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their specific situation and evaluate if an industrial program is
necessary and to what extent. '

What Is Being Recommended?

R;:cognizing that the municipabity is ultimately responsible
or the quality of discharges from their M84, the owner or
operator of a regulated small M84 should evaluate the industrial
base and delermine thelr status with pormil requirements,

Based on thix ovalustion, the owner or operator of a small MS34
can identily what clemicnts of g program, if eny, that they
should implement. To accompiish this, the following guidelines
are provided.

0O A slonm sewer system map showing the location of the
pipes, outfalls, and topography. (Thisis atready a
requirement for the illicit discharge BMP);,

0 [deniify the industrial facilitics that are discharging
storm water to the M34. Identify, by SIC Code, the
activitios thal arc conducted at these sites. Determine
permit status through discussions with the pérmitting
authosity;

©  Through an ordinence, arder, or similar incans, the
ghihiy to enter premises, conducl inspections, recelve
and review SWIPCPs and monitoring resulls, and
appropnate enlorcement procedures and actions,

O A plan to address storm waler discharges to the MS4
from mdustrial facilitics.

0 The education of industrial users in the MS4 about
permit requirements, the concerns with storm water
discharges from indusirial facilities, and best
management practices (BMPs) to minimize the
discharge of pollutants in storm water runoff.

What Are Some Guidelines for Developing and
Implementing The Recommendations?-,

he objectives of the industrial storm water conlrol measures

isto have the regulaied small MS4 owners and operators
gain a thorough swareness of whe (e industrizl users are that
discharge 1o the M34 and their complisnce status with Phase ]
regulations. This understanding wilt allow them o determine
the type of oversight that mav be necessary and what education
efforts should he implemented. Some general guidance for the
recommendations ix provided below,

TheMap
A storm sewer system map 15 1o be developed as part of the
illicit discharge detection and elimination minimum control

measure. For the purposes of industrial controls, it can be
used to help identify which facilities discharge to the MS4
and the associated outfalls. Using this information, the
owner and operator of & small regulated M54 can respond to
water quality concems at outfalls due to both dry weather
flow and storm water.

Identify the Industries That Discharge fo the M54

Using business licenses, surveys, and existing information
from other programs, determine the industrial faeilities that
are located within the MS34. Use the SIC Code description to
identify facilities that may be subject to Phase I regulations.
Determine, through discussions with the permitling
authority, the status of compliance with permitting
requirements for those facilities identified. Identify other
facilitics that may be of concem.

Determine which facilities have discharge to the MS4. This
may require reviewing building and plumbing records, and
possibly on-site investigations. Because of this, the regulated
small MS4 should prioritize this work based on the type of
facility and/or location: within an outfall basin that may be
experiencing water quality issues.

Legal Authorify

The permittee will be encouraged to establish and enforce an
ordinance, or similar means, which prohibits illicit
discharges. It is recommended that the permittee expand the
scope of the ordinance to provide the necessary means to
implement any industrial storm water control measures
identified in an implementation plan, if developed, This
could include provisions to enter and inspect the premises,
review SWPCPs and other documents pertaining to permits,
and require implementation of BMPs. It could also include
appropriate enforcement capabilify.

The Plun

* An assessment should be made a3 to whether an industrial

control program is appropriate and to what extent. Any plan
that the permittee implements will depend largely upon the
identification of the industrial facilities that discharge to the
MS4 and if adequate controls arc in place. Available
resources and size of staff will also influence the extent of
the plan. As guidance only, the following steps are
recommended in determining the extent and type of an
industrial contrel program.

1) Mdentify the Industrial Base
Identify the industrial facilities that discharge to the
MS4. Use maps, building and plumbing records,
surveys, business license reviews, and mformation from
existing programs, such as pretreatment. Identify, using
SiC Codes, the type of industrial activity that is
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conducied at cach site. Obtain nfoimation {rom the
permitting authority regarding the permit status for the
facilities identified. :

Determine the Extent of the Program

Use the information from identifying the industrial base to
determine what, il any, control programs should be
developed. At a minimum, develop a process to handle
complaints by responding to the site or referring the
information to the permitting authority. Develop a process
to “petition” the permitting authority to issuc a NPDES
permit. [f appropriate, develop a program to perfom
inspeetions of Facilitics that may contribute o a violation of
& water quality standard or are significant contributors of
poliutants. Prioritize the work based on the type of
facilitics present und/or oullall basins that are experiencing
water quality concerns. Lnsure that adequale legal
authority cxists to implement the plan. This could include
Code modification or deveiopment and/or a Memorandum
of Agreerment with the permitting authority. The extent of
the program may be determined, in past, by the amount of
staff and resources available.

Identify Wha is Responsible For Implementing the
Program

QOnce the extent of a program has becn determined,
appropriate stafl should be identificd to implement the
program. Depending on the program, this coutd include
dedicating stafT to make thiz their primary responsibility, or
incorperating these tasks into existing programs. Existing
programs such as pretreatment, hazardous materials, and
the illicit discharge and elimination programs are all viable
alternatives that have been used successfully by
municipatitics. The municipality shoutd ensure that
adequate time and resources are available o whomever the
tasks arc assigned to. [I' the program s not an assigned
task, oversight can become limited when resources are
limited or demands are placed on their primary
responsibitities,

Document Procedures amd Activitics -

Whatever the extent of the program, the municipality
should lormulate and document the procedures o be used -
when addregsing storm water ranol? from industrial
facilities. This will provide a mechanism to respond to
complainis and inguirics, and will illustrate thal the
murnicipalily 1s progressing towards (he necessary oversight
of its” M34. I a wore extensive program is developed, an
implementation manual shewld be formulated that identifies
priovilics and progedures Tor inspections and, il included,
monioring of stonm waler runofl. Al activities, including
response o complaints, inspections, and moniloring should
beducumented,

Educationgl Outreach

Educational outreach to businesses and industries about

practices that ean reduce pollutants in storm water ranoff
will help to gain support for the permittee’s storm water
program. Edueational outreach is already identified as a
componernt of the illicit discharge elimination program to
inform various groups what they ean do to detect and
eliminate illicit discharges. Further efforts could include the
following:

« Providing training programs for public employees;

» Developing informative brochures, and guidances
for specific audiences {e.g., antomotive shops,
restanrants, recycling facilities, ete.}

s Developing informative brochures, and guidances
for specific industrial practices (e.g. waste storage,
sand blasting and painting, loading and unloading
of materials, ete}

+  Develop partnerships with other groups and
agencies to incorporate storm water educational
outreach into their programs.

What Would Be Appropriate Measurable
Goals?

easureble goals will depend largely on the {ype and

extent of the program developed and the ares served
by the M4, The messurable goals arc listed to address a
comprehensive inspection program but include target dates
for developing a program with lower commitments.

Target Datc Activity
I year....... Sewer systemn map completed as part of
IDEP. Industries identified in scrvice area
that have storm water permits.
2 years.., Ordinance in place; comprehensive listing

of mdustries within service area;
identification of program oversight and |

’ responsible staff;, documentation of
program procedures; tratning for public
employees completed.

3 years Best management practiees brochures
developed; Full implementation of an
inpsection program.

4 years........ Incorporate storm water pollution eontrol

prineiples into other groups and agencies.

The measurable goals for this control measure could be
combined with those of the Illicit Dhscharge Detection and
Elimination and Public Education and Outreach minimum
contro] messures.



For Additional Information

Y Contect

; s Citv of Pertlnd, Oregon, Bureau of Environmental
Servicex, Industrial Stormwater Program -
+«  Phone 503 823-5320

i = Demail: michaelp@bes.¢f porfland or.us

: T I www.enviro.ci.portland.or.usfisp hitm

» U8, EPA Office of Wastewater Management
»  Phone: 202 260-5816
" E-mail; SWo@epa.gov
»  Intermet: www.epa rov.owm/swiphase? f{inal him

«  Your NPDES Permitting Authority. {A list of names and
telephone numbers for each 1.8 EPA Region, including
Stale storm water contacts, can be obtained by contacting
the 1.8, 1IPA Office of Waslewater Management.)

" Referance Documents |
»+  Stormn Water Phase [ Fact Sheet Series.
«  Contacl the 1.5, EPA Water Resource Center at
i 2052 260-7786 or at waterpubs@epa. pov
; ¢« Inlernet: www.epa. gov.owm/swivhaseZindex hitm
! «  (atthe time of printing, these were being revised)

»  Storm Water Phase II Rule, published on Dec. 8 1999 in
the Federal Register (64 FR 68721},
s Intorner www epa gov.owm/swiphase2 /final htm

i Sources

| U.S. EPA Office of Water. 1992. Developing Pollution Prevention

Plons 4 nd Best Monugement Practices. EPA 832-R-92-
006. )

LS HPA Sorm Water Section. July 1991, Staff Analysis. Analyzis
! Of fmplementing Permitting Activities For Sterm Water
: Discharges Associated With Industrial Activity,
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North Ceniral Texas Council of Governments

The Final Phase Il rules have been signed by the EPA Administrator!

The final Phase | storm water rules have indeed baen signed by the EPA Administrator {October 28}, They
will become official {law) once they are pablished in the Federal Register in 2 couple of weeks. The new
rutes will requite more than 5,000 smaller local governments, primarily those Iceated in urbanized areas with
total populations of 50,000 or mors, 1o implement NPDES-permitted slorm waler gualily management
programs. The ruies also lower the threshold for construction projests requiring NPDES permils, including
municipal construction activities, from five acres 1o one acre. Municipal separate storm sewer systems
{ME4s) will have 3 years and 3 months to obtain permits.

NCTOOG staff have been reviewing the rules, Qur preliminary review has not uncovered any major
changes, the 6 minimum measures are slill there and construction requirements go down to 1 acre as
proposed. There are several wording and phrasing changes, but most are seemingly to increase clarity and
o not change the overall intent of the language. There seems 1o be a greater emphasis on a e info the
TWIDL program.  The language aleo makes { easier for permittees to participate in cooperative pragrams,
which supports what we already have underway, Al the upcoming weatershed meetings, we will have & more
detailed discussion and analysis ready.

The Phase il final rules, along with a FACT SHEET, PRESS RELEASE and EPA's Report 1o Congress
ragquired by the Figcal Year 2000 approprisgtions law, are now available at
bt ffwww eps doviowmiswiphasezindex him,

Let the games begin. .

TOML = Tota! Maximum “ba.xlct Loac]



Jim Pierce

From: Keith Kennedy [keith@nctcog.dst.tx.us]
Sent: Friday, October 29, 1999 4:22 PM
To: Alan Upchurch (E-mail); Charlie Hastings (E-mail); Charlie Thomas (E-mail); Craig Powell;

Dan Tracy (E-mail}); Danny Johnson (E-mail); David McCarver (E-mail); David Nighswaonger
(E-mail); David R. Gattis AICP (E-mail); David Simons (E-mail}; Dean Tesmer (E-mail);
Dennis Schwartz (E-mail}; Dolph Johnson (E-mail); Fred Owen (E-mail); Gene Rattan (E-
mail}; Greg Shugart (E-mail); Greg Van Nieuwenhuize (E-mail); Gregory W. Dickens (E-
mail); Hamry C. McWreath (E-mail}; James Caffey (E-mail); James R. Cummings {E-mail);
Jason Cosby (E-mail); Jay McCurley (E-mail); Jeff Chambers (E-maily; Jerry Murawski (E-
mail); Jim Coulter (E-mail); Jim Pierce (E-mail); Joe Schwartz (E-mail); Johnnie Reagan (E-
mail); Julie Winchell (E-mail); Karen C. Siddall (E-mail}; Kent Collins (E-mail); Kirk Barnes
(E-mail); Kyle Odomn (E-mail); Larry McDaniel P. E. R. S (E-mail); Lynn Hurley (E-mail);
Marina Giggleman (E-mail}; Marion Henderson (E-mail}; Matt Holzapfel (E-mail); Michael A.
Moya (E-mail), Mike Shingler (E-mail); Philip Welsch (E-mail); Randy Brown (E-mail); Robert
Bemdt (E-mail); Robert Byrom; Ruben Delgado (E-mail); Steve Rollins (E-mail); Stewart
Fairburn (E-mail); T. S Kumar (E-mail}; Tom Moore (E-mail)

Cc: Jeff Rice; Leslie Calderon

Subject: Status of Stormwater Phase |l Rules

Some interesting developments have been occurring concering the Phase Il rules and we have been tracking them the
best we could. The following is the latest word from our contact at APWA, which we feel is very reliable. We look to
continue to follow up on Monday to make sure it did indeed get signed by the Administrator and will send a follow-up. It
appears everyone will have access to the new rules early next week. We'll let you know. Have a great weekend!

LOTP O AP G o S AR S SR ITTCR T TRT L O M A o e AR St S R N S S i B A L G S s TR N S N A A e e 2

Keith Kennedy P.C. Box 5588
Senior Envirenmental Plarmer Arfington, TX 76005-5858
North Centraf Texas Council of Governments (817) 695-9221, FAX 695-9191

LOp A A R A M S 3L e K SIY SE O i N S0 R Fy ol e A SR H P N s ISP S A SR I b " S i SR I8 ek XA B 1

‘It appears the U.S. EPA will issue the final stormwater phase |l regulations today, Friday, October 29, despite a fiscal
year 2000 appropriations provision, signed into law October 20, which required the agency to submit a report to Congress
on the cost impacts and rationale behind the rules.

Michael B. Cook, Director of EPA's Office of Wastewater Management, told APWA this afternoon that he is “99.9% sure
EPA Administrator Carol Browner will sign the regulations by midnight tonight.” Cook said that EPA had submitted the
required report to Congress yesterday, and that the text of the new rules and access to the report would be available on
EPA's web site early next week,

To fully comply with the appropriations law, EPA still must submit a report to the Congress on the water quality
improvements achieved through the phase | requirements. That report is due in February and does not affect issuance
of the phase Il rules.

No new information about the substance of the final phase Il regulations has not heen made available yet, although
major changes to the proposed rules are not expected. APWA will send alert as soon as new information becomes
available.

The web site where EPA will post information is: http://www.epa.gov/owm/sw/phase2/index.htm.

For more information, contact Stephanie Osborn in APWA's Washington Office at (202} 393-2792."


http://www.epa.gov/owm/sw/phase2/index.htm
mailto:keith@nctcog.dst.tx.us
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For the reasons set forth in the preamblile, chapter I of title 40
of the Code of Federal Regulations is amended as follows:
PART 9--OMB APPROVALS UNDER TEE PAPERWOREK REDUCTION ACT

1. The authority citation for part 9 continues to read as
follows:

Buthority: 7 U.8.C. 135 et seg., 136-136y; 15 U.8.C. 2001, 2003,
2005, 2006, 2601-2671; 21 U.8.C. 3313, 346a, 348; 31 U.5.C. 9701;
33 U.85.C. 1251 et seg., 1311, 13134, 1314, 1318, 1321, 1326,
1330, 1342, 1344, 1345 (d) and {e}, 13&1; E.0. 11735, 38 FR
21243, 3 CFR, 1971-1975 Comp. p. 973; 42 0.5.C, 241, 242b, 243,
246, 300f, 300g, 300g-1, 300g-2, 300g-3, 300g-4, 300g-5, 300g-6,
300-1, 3003-2, 3003-3, 3004-4, 300j-9, 1857 et seg., 6901-6992k,
7401-7671g, 7542, 9601~-9657, 11023, 11048.

2. In § 8.1 the table is amended by adding entries in
numerical order under the indicated heading to read as follows:
§ 9.1 OMB approvals under the Paperwork Reduction Act.

LI I A

40 CFR citation OMB control No,

* F % F 0k

EPA Administered Permit Programs: The National Pollutant

Discharge Elimination System
* * o R Kk

122.26{(g) ccveevsnnnennnn e s e e e 2040-0211

A S S

State Permit Requirements
* B ok ok

e 1 T ) 2040-0211

* R & Kh ®

PART 122--EPA ADMINISTERED PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE ELIMINATION SYSTEM

1. The authority citation for part 122 continues to read as
follows:

Authority: The Clean Water Act, 33 U.S.C. 1231 et segq.
2. Revise § 122.21(c) {1} to read as follows:

§ 122.21 Application for a permit (applicable to State programs,
see § 123.25).
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e ok ok k%

(¢} Time to apply. (1) Any person preposing a new discharge,
shall submit an application at least 180 days before the date on
which the discharge is to commence, unless permission for a later
date has been granted by the Director. Facilities propesing a
new discharge of storm water associated with industrial activity
shall submit an application 180 days before that facility
commences industrial activity which may result in a discharge of
storm water associated with that industrial activity. Facilities
described under 8§ 122.26{b) (14} (%} or (b} {i5){i} shall submit
applications at least 90 days before the date on which
construction is to commence. Different submittal dates may be
required under the terms of applicable general permits. Persons
propeosing a new discharge are encouraged to submit their
applications well in advance of the 90 or 180 day reguirements to
avoid delay. 8ee also paragraph (k) of this section and
§ 122.261(¢) (1) (i)Y (G} and (¢} (1) (ii).

ok ok ok %

3. In § 122.26, revise paragraphs f{a) (9), {(b) (4) (i},
{b)} {7} (i), (b) (14) introductory text, (b) (14} (x), (b} (14) {xij;:
redesignate paragraph (b} {(15) as paragraph (b} (20) and add new
paragraphs (b) (15} through (b} (19); revise the heading for
paragraph (¢} introductory text, the first sentence of paragraph
{c) (1) introductory text, paragraph {¢} (1) (ii) introductory text,
paragraphs (e} introductory text, (e} {1} and (e} {5) introductory
text; add paragraphs (e} (8) and (e) {89); and revise paragraphs
{£) (4), (£}{5), and (g) tc read as follows:

§ 122.26 Storm water discharges {applicable to State NPDES
programs, see § 123.25}).

(a)**'&

{8) (1) On and after October 1, 1994, for discharges compocsed
entirely of storm water, that are not reguired by paragraph
{a) {1} of this section to cobtain a permit, operators shall be
required to obtain a NPDES permit only if:

(A) The discharge is from a small MS4 required to be regulated
pursuant to § 122.32; A

{B) The discharge is a storm water discharge associated wit
small construction activity pursuant to paragraph (b} {15) of this
section;

(C) The Director, or in States with approved NPDES programs
either the Director or the EPA Regional Administrator, determines
that storm water controls are needed for the discharge based on
wasteload allocations that are part of “total maximum daily
leoads” (TMDLs) that address the pollutant{s) of concern; or

(D} The Director, or in States with approved NPDES programs

2
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either the Director or the EPA Regicnal Administrator, determines
that the discharge, or categery of discharges within a geographic
area, contributes to a vioclation of a water quality standard or
is a significant contributor of pollutants to waters of the
United States.

{ii} Operators of small M34s designated pursuant to paragraphs
{a) {9) (LY {A), (&Y {(9) (i) {C), and (a}(9) (L) (D) of this section
shall seek coverage under an NPDES permit in accordance with
§§ 122.33 through 122.35. Operators of non-municipal scurces
designated pursuant to paragraphs (a) (%) (1) (B), (a){8){1)(C), and
{a) (9){1) {D}) of this secticn shall seek coverage under an NPDES
permit in accordance with paragraph (c) (1} of this sectien.

(ii1i} Operators of storm water discharges designated pursuant
to paragraphs {a) (8) (i} (C}) and (a) (92} {i} (D} of this section shall
apply to the Director for a permit within 180 days of receipt of
notice, unless permission for a later date is granted by the
Director (see § 124.52(¢) of this chapter).

* Kk R X &

{b)*i’*

(é)*i’*

{1} Located in an incorporated place with a population of
250,000 or more as determined by the 1950 Decennial Census by the
Bureau of the Census (Appendix F of this part); or
¥ ok ok ¥ &

('}‘)*i‘*

(i) Located in an incorporated place with a population of
100,000 or more but less than 250,000, as determined by the 1890
Decennial Census by the Bureau of the Census (Appendix G of this

part); or
* o ok ok K

{14) Storm water discharge associated with jndustrial activity

means the discharge fxrom any convevance that is used for
collecting and conveying storm water and that is directly related
to manufacturing, processing or raw materials storage areas at an
industrial plant. The term dees not include discharges from
facilities or activities excluded from the NPDES program under 40
CFR Part 122. For the categories of industries identified in
this section, the term includes, but is not limited to, storm
water discharges from industrial plant yards:; immediate access
roads and rail lines uszed or traveled by carriers of raw
materials, manufactured products, wasté material, or by-products
used or created by the facility; material handling sites; .refuse
sites; sites used for the application or disposal of process
waste waters (as defined at 40 CFR Part 401); sites used for the
storage and maintenance of material handling equipment; sites
used for residual treatment, storage, or dispesal; shipping and
receiving areas; manufacturing buildings; storage areas

3
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{including tank farms) for raw materials, and intermediate and
final products; and areas where industrial activity has taken
place in the past and significant materials remain and are
exposed to storm water. For the purposes of this paragraph,
material handling activities include storage, loading and
unloading, transportation, or conveyance of any raw material,
intermediate product, final product, by-product or waste product.
The term excludes areas located on plant lands separate from the
plant’s industrial activities, such as office buildings and
accompanying parking lots as leng as the drainage from the
excluded areas is not mixed with storm water drained from the
above described areas. Industrial facilities (including
industrial facilities that are federally, State, or municipally
owned or operated that meet the description of the facilities
listed in this paragraph {(b) (14) (i} throuvgh (xi} of this section}
include those facilities designated under the provisions of
paragraph ({(a) (1) {v} of this section. The following categories of
facilities are considered to be engaging in “industrial activity”
for purposes of this subsection:

* ko &

{x} Construction activity including clearing, grading and
excavation, except operations that result in the disturbance of
less than five acres of total land area. Construction activity
alse includes the disturbance of less than five acres of total
land area that is a part ¢of a larger common plan of development
or sale if the larger common plan will ultimately disturb five
acres oOr more;

{xi} Facilities under Standard Industrial Classifications 20,
21, 22, 23, 2434, 25, 265, 287, 27, 283, 285, 30, 31 (except
311y, 323, 34 (except 3441), 35, 36, 37 {(except 373}, 38, 33, and
4221-25;

{15) Storm water discharge associated with small construction
agtivity means the discharge of storm water from:

(i) Construction activities including clearing, grading, and
excavating that result in land disturbance of esqual to or greater
than one acre and less than five acres. Small construction
activity also includes the disturbance of less than one acre of
total land area that is part of a larger common plan of
development or sale if the larger common plan will ultimately
disturb equal to or greater than one and less than five acres.
Small construction activity does not include routine maintenance
that is perfermed to maintain the original line and grade,
hydraulic capacity, or original purpose of the facility. The
Director may waive the otherwise applicable requirements in a
general permit for a storm water discharge from construction
activities that disturb less than five acres where:

(A} The wvalue of the rainfall erosivity factor {(“R” in the

4
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Revised Universal So0il Loss Eqguation) is less than five during
the period of construction activity. The rainfall erosivity
factor is determined in accordance with Chapter 2 of Agriculture
Handbo Number 7023, Predicting Scil Erosion by Water: Guide to
Conservation Planning With the Revised Universal Soil Loss
Fguation (RUSLE}, pages 21-64, dated January 1597. The Director
of the Federal Register approves this incorporation by reference
in accordance with 5 U.S.C 552({a) and 1 CFR part 51. Copies may
be obtained from EPA’'s Water Resource Center, Mail Code RC4100,
401 M 8t. S.W., Washington, DC 20460. A copy is alsoc available
for inspection at the U.3. EPA Water Docket , 401 M Street 5.W.,
Washington, DC. 20460, or the Cffice of the Federal Register, 800
N. Capital Street N.W. Suite 700, Washington, DC. An operator
must certify to the Director that the construction activity will
take place during a period when the value of the rainfall
erosivity factor is less than five; or

(B) Storm water controls are not needed based on a “total
maximum daily lead” (TMDL) approved or established by EPA that
addresses the pollutant({s) of concern or, for non-~impaired waters
that do not require TMDLs, an equivalent analysis that determines
allocations for small censtruction sites for the pollutant(s) of
ceoncern or that determines that such allocations are not needed
to protect water gquality based on consideration of existing in-
stream concentrations, expected growth in pollutant contributions
from all sources, and a margin of safety. For the purpose of
this paragraph, the pollutant(s} of concern include sediment or a
parameter that addresses sediment {such as total suspended
solids, turbidity or siltation) and any other pellutant that has
heen identified as a cause ¢of impairment of any water body that
will receive a discharge from the construction activity. The
operator must certify to the Directoer that the construction
activity will take place, and storm water discharges will occur,
within the drainage area addressed by the TMDL or equivalent
analysis.

{ii) Any other construction activity designated by the
Director, or in States with approved NPDES programs either the
Director or the EPA Regiocnal Administrator, based on the
potential for contribution to a viclation of a water gquality
standard or for significant contribution of pollutants to waters
of the United 3tates.
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EXHIBIT 1 TO § 122.26(bj {15} .~-SUMMARY OF COVERAGE OF “STORM
WATER DISCHARGES ASSCOCIATED WITH SMALL CONSTRUCTION ACTIVITY”
UNDER THE NPDES STORM WATER PROGRAM

Automatic
Designation:
Required Hationwide
Coverage

* Construction activities that
result in a land disturbance of
equal te or greater than one acre
and less than five acres.

» Construction activities
disturbing less than one acre if
part of a larger common plan of
develcpment or sale with a planned
disturbance of egual to or greater
than one acre and less than five
acres. (see § 122.26(b) {15Y({i}.}

Potential
Designation:
Cptional Evaluation
and Designation by
the NPDES Permitting
aAutherity or EPA
Regional
Administrator.

Construction activities that result
in a land disturbance of less than
one acre based on the potential for
contribution to & wviolation of a
water quality standard or for
significant contribution of
pollutants. {see

§ 122.26(bY {15) {11} )

Petential Waiver:
Waiver from
Requirements as
Determined by the
NPDES Permitting
Authority.

Any automatically designated
censtruction activity where the
operator certifies:

{1) A rainfall erosivity factor of
less than five, or

{2) That the activity will occur
withln an area where controls are
not needed based on a TMDL or, for
non—~impaired waters that do not
reguire & TMDL, an eguivalent
analysis for the pollutant(s} of
concern. (see & 122.26(bj) (15} {i}.)

(16} Small municipal separate storm sewer system means all

separate storm sewers that are:
(i} Owned or operated by the United States, a State, city,
town, borough, county, parish, district, associatlon, or other

public body (created by or pursuant to State law) having
jurisdiction over disposal of sewage, industrial wastes, storm
water, or other wastes, including special districts under State
law such as a sewer district, flcod coentrol district or drainage

6
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district, or similar entity, or an Indian tribe or an authorized
Indian tribal organization, or a designated and approved
management agency under section 208 of the CWA that discharges to
waters of the United States; and

{ii} Not defined as “large” or “medium” municipal separate
storm sewer systems pursuant to paragraphs (b) (4} and (b) (7} of
this section, or designated under paragraph {a) {1} {v) of this
section,

{iii) This term includes systems similar to separate storm
sewer systems in municipalities, such as systems at military
bases, large hospital or prison complexes, and highways and other
thoroughfares. The term does not include separate storm sewers
in very discrete areas, such as individual buildings.

{17} Small MS4 means a small municipal separate storm sewer
system.

(18) Municipal separate storm sewey svstem means all separate
storm sewers that are defined as “large” or “medium” or “small”
municipal separate storm sewer systems pursuant to paragraphs

thy (4}, (b} (7), and (b} {16) of this section, or designated under
paragraph (a} (1) (v} of this section.

(19) MS4 means a municipal separate storm sewer system.
* ok K ok %k

{c¢) Application requirements for storm watexr discharges
asgsociat with industrial acgtivityv and storm water dischardges
associated with small construction activity.

(1) Individual appiication. Dischargers of storm water
associated with industrial activity and with small construction

activity are required to apply for an individual permit or seek
coverage under a promulgated storm water general permit, * * *
* ok ok * K

{ii) An operator of an existing or new storm water discharge
that is assocliated with industrial activity sclely under
paragraph (b) (14) (2} of this section or is associated with small
construction activity solely under paragraph (b) (15) of this
section, is exempt from the requirements of § 122.21(g) and
paragraph (¢} {1){i) of this section. * * *
LI

{e} Application deadiines. Any operator of a point source

required te obtain a permit under this section that does not have
an effective NPDES permit authorizing discharges from its storm
water outfalls shall submit an application in accordance with the
following deadlines:

(1} Storm water discharges assgciated with industrial
activity.

(i) Except as provided in paragraph (e) (1) (ii) of this
section, for any storm water discharge associated with industrial
activity identified in paragraphs (b} {14} (i} through (xi} of this

-
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section, that is not part of a group application as described in
paragraph (c} (2) of this section or that is not authorized by a
storm water general permit, a permit application made pursuant to
paragraph {c) of this section must be submitted to the Director
by October 1, 1532;

{ii) For any storm water discharge asscciated with industrial
actbivity from a facility that is owned or operated by a
municipality with a population of less than 100,000 that is not
avthorized by a general or individual permit, other than an
airport, powerplant, or uncontrolled sanitary landfill, the
permit application must be submitted to the Director by [insert
date 3 years and 90 days after date of publication in the FEDERAL
REGISTER] .

& &k & o &

{5} A permit application shall be submitted to the Director
within 180 days of notice, unless permission for a later date is
granted by the Director (see 40 CFR 124.52{(c)), for:

{i) A storm water discharge that the Director, or in SBtates
with approved NPDES programs, either the Director or the EPA
Regional Administrater, determines that the discharge contributes
to a violation of a water quality standard or is a significant
contributor of pollutants to waters of the United States (see
paragraphs {a){1){v) and (b} {15){ii} of this section);

* Kk % K &

(8) For any storm water discharge associated with small
censtruction activity identified in paragraph {b) (15){i) of this
sectlion, see § 122.21{(c){l)}. Discharges from these scurces
reguire permit authorizaticn by [insert date 3 years and 90 days
after date of publication in the FEDERAL REGISTER], unless
designated for coverage before then.

{8} For any discharge from a regulated small M34, the permit
application made under § 122.33 must be submitted to the Director
by:

(1) [insert date 3 years and 90 days after date of publication
in the FEDERAL REGISTER] if designated under § 122.32{a) (1)
unless your MS4 serves a jurisdiction with a population under
10,000 and the NPDES permitting authority has established a
phasing schedule under § 123.35{(d} (3) {see § 122.33{c){l}}; or

(ii) Within 180 days of notice, unless the NPDES permitting
authority grants a later date, if designated under § 122.32(a) (2}
{see § 122.33(c)1{2}¥).

(£) * * *

{4} Any person may petition the Director for the designation
of a large, medium, or small municipal separate storm sewer
system as defined by paragraphs (b) (4) (iv), (b) (7} (iv), or
(b} (16} of this section.
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{5} The Director shall make a f£inal determination on any
petition received under this section within %0 days after
recelving the petition with the exceptiocn of petitions to
designate a small MS4 in which case the Director shall make a
final determination on the petition within 180 days after its
receipt.

Conditional exclusion for “no exposure” of industrial
activities angd materials to storm water. Discharges composed
entirely of storm water are not storm water discharges associated
with industrial activity if there is “no exposure” of industrial
materials and activities to rain, snow, snowmelt and/or runoff,
and the discharger satisfies the conditions in paragraphs (g} (1)
through {g) {(4) of this section. “No¢ exposure” means that all
industrial materials and activities are protected by a storm
resistant shelter to prevent expcsure to rain, snow, snownelt,
and/or runoff. Industrial materials or activities include, but
are not limited to, material handling equipment or activities,
industrial machinery, raw materials, intermediate products,
by-products, final preoducts, or waste products. . Material
handling activities include the storage, loading and unloading,
transportatien, or convevance of any raw material, intermediate
product, final product or waste preoduct.

{1} Qualification. To qualify for this exclusion, the
operator of the discharge must:

{i) Provide a storm resistant shelter to protect industrial
materials and activities from exposure to rain, snow, snow melt,
and runoff;

{ii} Complete and sign {according to § 122.22) a certification
that there are no discharges of storm water contaminated by
exposure to industrial materials and activities from the entire
facility, except as provided in paragraph (g} (2} of this section;

{iii) Submit the signed certification to the NPDES permitting
authority once every five vears;

{iv) Allow the Director teo inspect the facility to determine
compliance with the “no exposure” conditions;

{vl Allow the Director to make any “no exposure” inspection
reports available to the public upon request; and

(vi} For facilities that discharge through an MS4, upon
request, submit a copy of the certification of “nc exposure” to
the MS4 operator, as well as allow inspection and public
reporting by the MS4 operator.

(2) Industrial materials and activities not reguiring storm
resistant shelter, To qualify for this exclusion, storm
resistant shelter is not required for:

{i} Drums, barrels, tanks, and similar containers that are
tightly sealed, provided those containers are not deteriorated
and do not leak (“"Sealed” means banded or otherwise secured and

8
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without operational taps or valves):

{ii) Adequately maintained vehicles used in material handling;
and

{iii) Final products, other than products that would be
mobilized in storm water discharge (e.g., rock salt).

(3} Limitations. {i} Storm water discharges from construction
activities identified in paragraphs (b} (14) (%) and (b} {13} are
not eligible for this conditional exclusion.

(ii} This conditional exclusion from the requirement for an
NPDES permit is available on a facility-wide basis only, not for
individual outfalls. If a facility has some discharges of storm
water that would ctherwise be “no exposure” discharges,
individual permit requirements should be adjusted accordingly.

{i1i} If circumstances change and industrial materials or
activities become exposed tc rain, snow, snow melt, and/orxr
runocff, the conditions for this exclusion no longer apply. In
such cases, the discharge becomes subject to enforcement for un-
permitted discharge. Any conditionally exempt discharger who
anticipates changes in circumstances should apply for and obtain
permit authorization prior te the change of circumstances.

{iv) Notwithstanding the provisions of this paragraph, the
NPDES permitting authority retains the authority to reguire
permit authorization {(and deny this exclusion) upon making a
determination that the discharge causes, has a reasonable
potential to cause, or contributes to an instream excursion above
an appliicable water quality standard, including designated uses.

(4) Certification. The no exposure certification must regquire
the submission of the following information, at a minimum, to aid
the NPDES permitting authority in determining if the facility
qualifies for the no exposure exclusion:

{i) The legal name, address and phone number of the discharger
{(see § 122.21(b)};

{ii} The facility name and address, the county name and the
latitude and longitude where the facility is located;

{iii) The certification must indicate that none of the
following materials or activities are, or will be in the
foreseeable future, exposed to precipitation.

(A} Using, storing or cleaning industrial machinery or
equipment, and areas where residuals from using, storing or
cleaning industrial machinery or equipment remain and are expcsed
to storm water;

{B) Materials or residuals on the ground or in storm water
inlets from spills/leaks;

{C} Materials or products from past industrial activity:

{D) Material handling equipment ({(except adeguately maintained
vahicles);

{E) Materials cr products during lecading/unlcading or

190
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transporting activities;

(F'} Materials or products stored outdoors (except final
products intended for ocutside use, e.yg., new cars, where exposure
to storm water does not result in the discharge of pollutants);

{G) Materials contalined in cpen, deteriorated or leaking
storage drums, barrels, tanks, and similar containers;

{H) Materials or products handled/stored on roads or railways
owned or maintained by the discharger;

{I) Waste material {except waste in covered, non-leaking
containers, e.g., dumpsters);

{J) Application or disposal of process wastewater (unless
otherwise permitted}; and

{K} Particulate matiter or visible deposits of residuals from
roof stacks/vents not otherwise regulated, i.e., under an air
guality coentrol permit, and evident in the storm water outflow,

{iv) All “no exposure’” certifications must include the
following certification statement, and be signed in accordance
with the signatory requirements of § 122.22: “I certify under
penalty of law that I have read and understand the eligibility
requirements for claiming a conditien of “no exposure” and
obtaining an exclusion from NPDES storm water permitting; and
that there are nc discharges of steorm water contaminated by
exposure to industrial activities or materials from the
industrial facility identified in this document (except as
allowed under paragraph{g) (2} of this section. I understand that
I am cbhligated to submit a no exposure certification form once
every five years to the NPDES permitting autheority and, if
requested, to the operator of the local MS4 into which this
facility discharges (where applicable). I understand that I must
allow the NPDES permitting authority, or M54 operator where the
discharge is into the local MS4, to perform inspections to
confirm the condition of no exposure and to make such inspection
reports publicly available upon request. I understand that I
must obtain coverage under an NPDES permit prior to any point
source discharge of storm water from the facility. I cextify
under penalty ¢f law that this document and all attachments were
prepared under my direction or supervision in accordance with a
system designed to assure that qualified personnel properly
gathered and evaluated the information submitted. Based upcon my
ingquiry of the person or persons who manage the system, or those
persons directly involved in gathering the informaticn, the
information submitted is to the best of my knowledge and belief
true, accurate and complete. 1 am aware there are significant
penalties for submitting false information, including the
possibkbility of fine and imprisonment for knowing violations.”

4. Revise § 122.28(b} {2} {v) to read as follows:
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§ 122.28 General permits (applicable to State NPDES programs,
see § 123.25).
* % ok % %

(b)***

(2)‘&'**

(v} Discharges other than discharges from publicly owned
treatment works, combined sewer overflows, municipal separate
storm sewer systems, primary industrial facilities, and storm
water discharges associated with industrial activity, may, at the
discretion of the Director, be authorized to discharge under a
general permit without submitting a notice of intent where the
Director finds that a notice of intent requirement would be
inappropriate. In making such a finding, the Director shall
consider: the type of discharge; the expected nature of the
discharge; the potential for toxic and conventional pollutants in
the discharges; the expected volume of the discharges; other
means of identifying discharges covered by the permit; and the
estimated number of discharges to be covered by the permit., The
Director shall provide in the public notice of the general permit
the reasons for not requiring a notice of intent.

& ok ok % K

5. Add §§ 122.30 through 122.37 to subpart B to read as

follows:

§ 122.30 What are the objectives of the storm water regulations
for small MS4s?

{aj Sections 122.30 through 122.37 are written in a “readable
regulaticn” format that includes both rule requirements and EPA
guidance that is not legally binding. EPA has clearly
distinguished its recommended guidance from the rule regquirements
by putting the guidance in a separate paragraph headed by the
word “guidance”.

{b} Under the statutory mandate in section 402 (p) (6} of the
Clean Watexr Act, the purpose of this portion of the storm water
program is to designate additicnal sources that need to be
regulated to pretect water guality and to establish a
comprehensive storm water program to regulate these sources.
(Because the storm water program is part of the Hational
Pollutant Discharge Elimination System (NPDES) Program, you
should also refer to § 122.1 which addresses the broader purpose
of the NPDES program.)

{c} Storm water runoff continues to harm the nation’s waters.
Runoff from lands modified by human activities can harm surface
water resources in several ways including by changing natural
hydrologic patterns and by elevating pollutant concentraticns and
loadings. Storm water runoff may contain or mobilize high levels
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of contaminants, such as sediment, suspended solids, nutrients,
heavy metals, pathcgens, toxins, oxygen—demanding substances, and
floatables,

{d} EPA strongly encourages partnerships and the watershed
approach as the management framework for efficiently,
effectively, and consistently protecting and restoring agquatic
ecosystems and protecting public health,.

§ 122.31 As a Tribe, what is my role under the NPDES storm water
program?

As a Tribe you may:

{a) Be authorized to operate the NPDES program including the
storm water program, after EPA determines that you are eligible
for treatment in the same manner as a State under §§ 123.31
through 123.34 of this chapter. (If you do nect have an
authorized NPDES program, EPA implements the program for
discharges on your reservation as well as other Indian country,
generally.}:

(b} Be classified as an owner of a regulated small MS4, as
defined in & 122.342. ({Designation of your Tribe as an owner of a
small M34 for purpcses of this part is an approach that is
consistent with EPA’s 1984 Indian Policy of operating on a
government- to-government basis with EPA looking to Tribes as the
lead governmental authorities to address environmental issues on
their reservations as appropriate. If you operate a separate
storm sewer system that meets the definition of a regulated small
MS4, you are subject to the requirements under §§ 122,33 through
122.35. 1If you are not designated as a regulated small MS4, vyou
may ask EPA to designate you as such for the purposes of this
part.j}; or

{c}] Be a discharger of storm water associated with industrial
activity or small construction activity under §§ 122.26(b) {14} or
(b) {15}, in which case you must meet the applicable reguirements.
Within Indian country, the NPDES permitting authority is
generally EPA, unless you are authorized to administer the NPDES
program.

§ 122.32 As an operator of a small MS4, am I regulated under the
NPDES storm water program? '

{a)} Unless you qualify for a waiver under paragraph {(c) of
this section, you are requlated if you operate a small MS4,
including but not limited to systems operated by federal, State,
Tribal, and local governments, including State departments of
transportation; and

{1} Your small M54 is located in an urbanized area as
determined by the latest Decennial Census by the Bureau of the
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Census. (1f yvour small MS4 is not loccated entirely within an
urbanized area, only the portion that is within the urbanized
area ls regulated); or

(2) You are designated by the NPDES permitting authority,
including where the designation is pursuant to §§ 123.35(b) (3}
and (b) {4} of this chapter, or is based upon a petition under
§ 122.26({f}.

(b} You may be the subject of a petition to the NPDES
permitting authority to regquire an NPDES permit for your
discharge of storm water. If the NPDES permitting authority
determines that you need a permit, you are required to comply
with §§ 122.33 through 122.35.

{c) The NPDES permitting authority may waive the reguirements
otherwise applicable to you if you meet the criteria of paragraph
{d} or (e} of this section, If you receive a waiver under this
section, you may subsequently be required to seek coverage under
an NPDES permit in accordance with § 122.33(a) if circumstances
change. (See also & 123.35(b} of this chapter.)

{(d} The NPDES permitting authority may waive permit coverage
if your MS4 serves a population of less than 1,000 within the
urbanized area and you meet the following criteria:

{1} Yocur system is not contributing substantially to the
pellutant loadings of a physically interconnected MS4 that is
regulated by the NPDES storm water program (see § 123.35(b) {(4) of
this chapter); and

(2) If you discharge any polliutant(s) that have been
identified as a cause of impairment of any water body to which
you discharge, storm water contrels are not needed based on
wasteload allocations that are part of an EPA approved or
establiished “total maximum daily load” {TMDL)} that addresses the
polliutant(s) of concern.

(e} The NFDES permitting authority may waive permit coverage
if your MS4 serves a population under 10,000 and you meet the
following criteria:

(1) The permitting authority has evaluated all waters of the
U. $., including small streams, tributaries, lakes, and ponds,
that receive a discharge from your MS4;

(2) For all such waters, the permitting authority has
determined that storm water controls are not needed based on
wasteload aliccations that are part of an EPA approved or
established TMDL that addresses the pollutantis) of concern or,
if a TMDL has not been developed or approved, an equivalent
analysis that determines sources and allocations for the
pollutant{s) of concern;

(3} For the purpose of this paragraph, the pollutant{s) of
concern include biochemical ozxygen demand {(BOD), sediment or a
parameter that addresses sediment {such as total suspended
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solids, turbidity or siltation}, pathogens, oll and grease, and
any pollutant that has been identified as a cause of impairment
of any water bedy that will receive a discharge from your MS4:
and

{4) The permitting authority has determined that future
discharges from your MS4 do not have the potential to result in
exceedances of water quality standards, including impairment of
designated uses, or other significant water quality impacts,
including habitat and biological impacts.

§ 122.33 If I am an operator of a regulated small MS4, how do I
apply for an NPDES permit? When do I have to apply?

ta) If you operate a regulated small MS4 under § 122.32, you
must seek coverage under a NPDES permit issued by your NPDES
permitting autherity. If you are located in an NPDES authorized
State, Tribe, or Territory, then that State, Tribe, or Territory
is your NPDES permitting authority. Otherwise, your NPDES
permitting authority is the EPA Regional Office.

{b} You must seek authorization to discharge under a general
or individual NPDES permit, as follows:

(1} If your HPDES permitting authority has issued a general
permit applicable to your discharge and you are seeking coverage
under the general permit, you must submit a Netice of Intent
{NOI) that includes the infermation on your best management
practices and measurable goals required by § 122.34(d). You may
file your own NOI, or you and other municipalities or
governmental entities may joeintly submit an NOI. TIf yeou want to
share responsibilities for meeting the minimum measures with
other municipalities or governmental entities, you must submit an
NOI that describes which minimum measures you will implement and
identify the entities that will implement the other minimum
measures within the area served by your M34. The general permit
will explain any other steps necessary to obtain permit
authorization.

(2) (i) If you are seeking authorization to discharge under an
individual permit and wish to implement a program under § 122.34,
you must submit an application to your NPDES permitting authority
that includes the information required under §§ 122.21(f) and
122.34{d}, an estimate of square mileage served by your small
MS4, and any additicnal information that your RPDES permitting
authority reguests. A storm sewer map that satisfies the
requirement of § 122.24{b) {3} (1) will satisfy the map reguirement
in § 122.21{(£) (7).

(1ii} If you are seeking authorization to discharge under an
individual permit and wish to implement a program that is
different from the program under § 122.34, you will need to
comply with the permit application requirements of § 122.26(d).
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You must submit both Parts of the application reguirements in

§8 122.26{d} (1) and {2) by [insert date 3 years and 30 days after
date of publication in the FEDERAL REGISTER]. You do not need to
submit the information required by §§ 122.26{d) (1) (i1} and {d) (2}
regarding your legal authority, unless you intend for the permit

writer to take such information into account when developing your
other permit conditions.

{iii) If allowed by your NPDES permitting authority, you and
another regulated entity may jointly apply under either (b} {(2) {i)
or (b} {(2}{ii} of this section to be co-permittees under an
individual permit.

{3) If vyour small MS4 is in the same urbanized area as a
medium or large MS4 with an NPDES storm water permit and that
other MS4 is willing to have you participate in its storm water
preogram, vou and the other M34 may jeointly seek a modificaticn of
the other MS4 permit to include you as a limited co-permittee.

As a limited co-permittee, you will be responsible for compliance
with the permit’s conditions applicable to your jurisdiction. I£
yvou choeose this option you will need to comply with the permit
application requirements of § 122.26, rather than the
requirements of § 122.34. You do not need to comply with the
specific application requirements of § 122.26{d) (1} (1ii} and {(iv}
and {d) (2){iii) {discharge characterization). You may satisfy
the requirements in 8§ 122.2¢ {d){l){v) and (d) (2) {iv)
(identification of a management program) by referring to the
other MS4’s storm water management program,

{4) Guidance: In referencing an MS4’'s storm water management
program, you should briefly describe how the existing pilan will
address discharges from your small MS4 or would need to be
supplemented in order to adequately address your discharges. You
should also explain your rele in coordinating storm water
poliutant control activities in your MS4, and detail the
resources available to you to accomplish the plan.

{c) If you operate a requlated small MS4:

{1) Designated under § 122.32(a) (1), you must apply for
coverage under an NPDES permit, or apply for a mocdification of an
existing NPDES permit under paragraph (b) (3) of this section by
[insert date 3 years and 90 days after date of publication in the
FEDERAL REGISTER], unless your MS4 serves a jurisdiction with a
population under 10,000 and the NPDES permitting authority has
established a phasing schedule under § 123.35(d} (3).

(2) Designated undexr § 122.32({a) (2), you must apply for
coverage under an NPDES permit, or apply for a modification of an
existing NPDES permit under paragraph (b} ({3} of this section,
within 180 days of notice, unless the NPDES permitting authority
grants a later date.
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§ 122.34 As an operator of a requlated small MS4, what will my
NPDES MS4 satorm water permit regquire?

{a} Your NPDES M54 permit will require at a minimum that you
develop, implement, and enforce a storm water management program
designed to reduce the discharge of pollutants from your MS4 to
the maximum extent practicable (MEP), to protect water guality,
and to satisfy the appropriate water quality requirements of the
Clean Water Act. Your storm water management program must
include the minimum control measures described in paragraph (b)
of this section unless you apply for a permit under § 122.26(d).
For purposes of this secticon, narrative effluent limitations
reguiring implementation of best management practices (BMPs) are
generally the most appropriate form of effluent limitations when
designed to satisfy technology requirements (including reductions
of pollutants to the maximum extent practicable}) and to protect
water quality. Impiementation of best management practices
consistent with the provisions of the storm water management
program required pursuant t£o this section and the provisions of
the permit required pursuant to § 122.33 constitutes compliance
with the standard of reducing polliutants to the “maximum extent
practicable.” Ycur NPDES permitting authority will specify a
time period of up to 5 yezrs from the date of permit issuance for
yvou to develop and implement your program.

(b} Mipimum control measures.
{1} Public education and outreach on storm water impacts.

{i) You must implement a public education program toc
distribute educational materials to the community or conduct
eguivalent outreach activities about the impacts of storm water
discharges on water bodies and the steps that the public can take
to reduce polilutants in storm water runcff.

(ii} Guidance: You may use storm water educational materials
provided by your State, Tribe, EPA, envirecnmental, public
interest or trade organizations, or other MS4s. The public
education pregram should inform individuals and households about
the steps they can take to reduce storm water pecilution, such as
ensuring proper septic system maintenance, ensuring the proper
use and disposal of landscape and garden chemicals including
fertilizers and pesticides, protecting and restoring riparian
vegetation, and properly disposing of used motor oil or household
hazardous wastes. EPA recommends that the program inform
individuals and groups how to become involved in local stream and
beach restoration activities as well as activities that are
cocrdinated by youth service and conservation corps or other
citizen groups. EPA recommends that the public education program
be tailored, using a mix of locally appropriate strategies, to
target specific audiences and communities. Examples of
strategies include distributing brochures or fact sheets,
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sponsoring speaking engagements before community groups,
providing public service announcements, implementing educational
programs targeted at schocl age chlldren, and conducting
community-based projects such as sterm drain stenciling, and
watershed and beach cleanups. In addition, EPA recommends that
some of the materials or outreach programs be directed toward
targeted groups of commercial, industrial, and institutional
entities likely to have significant storm water impacts. For
example, providing information te restaurants on the impact of
grease clogging storm drains and to garages cn the impact of oii
discharges. You are encouraged to tailor your outreach program
to address the viewpoints and concerns of all communities,
particularly minority and disadvantaged ccommunities, as well as
any special concerns relating to children.

(2} Public invplvement/Participation,

(i} You must, at a minimum, comply with State, Tribal and
local public notice requirements when implementing a public
involvement/ participation program.

{ii) Guidance: EPA recommends that the public be included in
developing, implementing, and reviewing your storm water
management program and that the public participation process
should make efforts to reach out and engage all economic and
ethnic groups. Opportunities for members of the public to
participate in program development and implementation include
serving as citizen representatives on a local storm water
management panel, attending public hearings, working as citizen
volunteers to educate other individuals abeout the program,
assisting in program coordination with other pre-existing
programs, or participating in volunteer monitoring efforts.
{Citizens should obtain approval where necessary for lawful
access to monitoring sites.}

{3) Illicit discharge tection and elimination.

{i) You must develop, implement and enforce a program to
detect and eliminate illicit discharges (as defined at
& 122.26(b}{(2}) into your small MS4.

{ii) You must: .

(A} Develop, if net already completed, a storm sewer system
map, Showing the location of all cutfalls and the names and
location of all waters of the United States that receive
discharges from those cutfalls;

{B} To the extent allowable under State, Tribal or local law,
effectively prohibit, through ordinance, or other regulatory
mechanism, non-sterm water discharges into your storm sewer
system and impilement appropriate enforcement procedures and
actions;

{(C) Develcop and implement a plan to detect and address non-
storm water discharges, including illegal dumping, to your
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system; and

(D) Inform public employees, businesses, and the general
public of hazards associated with illegal discharges and improper
disposal of waste.

{iii) You need address the following categories of non-storm
water discharges or flows (i.e., illicit discharges) only if you
identify them as significant contributers of pollutants to your
small MS4: water line flushing, landscape irrigation, diverted
stream flows, rising ground waters, uncontaminated ground water
infiltration (as defined at 40 CFR 35.2005(20;)), uncontaminated
pumped ground water, discharges from potable water sources,
foundation drains, air conditioning condensation, irrigation
water, springs, water from crawl space pumps, footing drains,
lawn watering, individual residential car washing, flows from
riparian habitats and wetlands, dechlorinated swimming pocl
discharges, and street wash water (discharges or flows from fire
fighting activities are excluded from the effective prchibition
against non-storm water and need only be addressed where they are
identified as significant sources of pcllutants to waters of the
United States).

(iv) Guidance: EPA recommends that the plan to detect and
address illicit discharges include the following four components:
procedures for locating priority areas likely to have illicit
discharges; procedures for tracing the source of an illicit
discharge; procedures for removing the source of the discharge;
and procedures for program evaluation and assessment. EPA
recommends visually screening outfalls during dry weather and
conducting field tests of selected pollutants as part of the
procedures for locating priority areas. Illicit discharge
education actions may include storm drain stenciling, a program
to promete, publicize, and facilitate public reporting of illicit
connections or discharges, and distribution of outreach
materials.

{4) Constructi site storm ter runoff con

(i) You must develop, implement, and enforce a program to
reduce pollutants in any storm water runoff to your small MS4
from constructien activities that result in a land disturbance of
greater than or equal to one acre. Reduction of storm water
discharges from construction activity disturbing less than one
acre must be included in vour program if that construction
activity is part of a larger common plan of development ¢r sale
that would disturb one acre or more, If the NPDES permitting
authority waives reguirements for storm water discharges
associated with small construction activity in accordance with
§ 122.26({b) (15) (i), you are not required to develop, implement,
and/or enforce a program to reduce pollutant discharges from such
sites.
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(ii} Your program must include the development and
implementation of, at a minimum:

(A) An ordinance or other regulatory mechanism to reguire
erosion and sediment controls, as well as sanctions to ensure
compliance, to the extent allowable under State, Tribal, or local
law;

{B} Requirements for construction site operators to implement
appropriate erosion and sediment contreol best management
practices;

{C) Requiremsents for construction site operators to control
waste such as discarded building materials, concrete truck
washout, chemicals, litter, and sanitarv waste at the
construction site that may cause adverse impacts to water
gquality;

(D} Procedures for site plan review which incorporate
consideration of potential water quallty impacts;

(E) Procedures for receipt and consideration of information
submitted by the public, and

(F) Procedures for site inspection and enforcement of control
measures.

{iii) Guidance: Examples of sanctions to ensure compliance
include non-monetary penalties, fines, bonding requirements
and/or permit denials for non-compliance. EPA recommends that
procedures for site plan review include the review of individual
pre-~construction site plans to ensure consistency with local
sediment and erosion control requirements. Procedurss for site
inspections and enforcement of control measures could include
steps to identify priority sites for inspection and enforcement
based on the nature of the construction activity, topography, and
the characteristics of scils and receiving water guality. You
are encouraged to provide appropriate educational and training
measures for construction site operators. You may wish to
require a storm water pollution prevention plan for construction
sites within your jurisdiction that discharge into your system.
See § 122.44(s) (NPDES permitting authorities’ option to
incorporate qualifying State, Tribal and local erosion and
sediment contrel programs into NPDES permits for storm water
discharges from construction sites). Alsoc =zee § 122,.35(b) (The
NPDES permitting authority may recognize that another government
entity, including the permitting authority, may be responsible
for implementing one or more of the minimum measures cn your
bbehalf.} :

{5) Post-construction storm water management in new

development and redevelgpment.
{i) You must develop, implement, and enforce a program to

address storm water runcff from new development and redevelopment
projects that disturb greater than or equal to one acre,
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including projects less than one acre that are part of a larger
common plan of development or sale, that discharge into your
small MS4. Your program must ensure that contrels are in place
that would prevent or minimize water gquality impacts.

{1ii) You must:

{A)} Develop and implement strategies which include a
combination of structural and/or neon-structural best management
practices (BMPs) appropriate for your community;

(B} Use an ordinance or other regulatory mechanism tc address
post-construction runoff from new development and redevelopment
procijects to the extent allowable under State, Tribal or lecal
law; and

(C} Ensure adeguate long-term operation and maintenance of
BMPs.

(iii) Guidance: If water quality impacts are considered from
the beginning stages of a project, new development and
potentially redevelopment provide more oppertunities for water
gquality protection. EPA recommends that the BMPs chosen: be
appropriate for the local community; minimize water guality
impacts; and attempt to maintain pre-develcopment runoff
conditiens. In choosing appropriate BMPs, EPA encourages you to
participate in locally-based watershed planning efforts which
attempt to invelve a diverse group of stakeholders including
interested citizens. When developing a program that is
consistent with this measure’s intent, EPA recommends that you
adopt a planning process that identifies the municipality’s
program geoals (e.g., minimize water guality impacts resulting
from post-construction runcoff from new development and
redevelopment), implementation strategies (e.g., adopt a
combination of structural and/er non-structural BMPs), operation
and maintenance policles and procedures, and enforcement
procedures. In developing your program, you should consider
assessing existing ordinances, peoliclies, programs and studies
that address storm water runoff quality. In addition to
assessing these existing documents and programs, you should
provide opportunities to the public to participate in the
development of the preogram. Non-structural BMPs are preventative
actions that invelve management and scurce controls such as:
peiicies and ordinances that provide requirements and standards
to direct growth to identified areas, protect sensitive areas
such as wetlands and riparian areas, maintain and/or increase
open space (including a dedicated funding source for open space
acquisition), provide buffers along sensitive water bodies,
minimize impervious surfaces, and minimize disturbance of socils
and vegetation; policies or ordinances that encourage infill
development in higher density urban areas, and areas with
existing infrastructure; education programs for developers and
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the public about project designs that minimize water guality
impacts; and measures such as minimization of percent impervious
area after development and minimization of directly connected
impervious areas. Structural BMPs include: storage practices
such as wet ponds and extended-detention outlet structures;
filtration practices such as grassed swales, sand filters and
fFilter strips; and infiltration practices such as infiltration
basins and infiltration trenches. EPA recommends that yeou ensure
the appropriate implementation of the structural BMPs by
considering some or all of the following: pre-construction review
of BMP designs; inspections during construction to verify BMPEs
are built as designed:; post-construction inspection and
maintenance ¢f BMPs; and penalty previsions for the noncompliance
with design, construction or operation and maintenance. Storm
water technologies are constantly being improved, and EFA
recommends that your regquirements be responsive te these changes,
developments or improvements in control technologies.

{6) Peliution prevention/geod heousekeeping for municipal
operations.

{i) You must develop and implement an operation and
maintenance program that includes a training component and has
the ultimate goal of preventing or reducing pollutant runoff from
municipal operations. Using training materials that are
available from EPA, your State, Tribe, or other corganizations,
your program must include employee training to prevent and reduce
storm water pellution from activities such as park and open space
maintenance, fleet and building maintenance, new construction and
land disturbances, and storm water system maintenance.

(i1} Guidance: EPA recommends that, at a minimum, you consider
the following in developing your program: maintenance activities,
maintenance schedules, and long-term inspection procedures for
structural and non-structural storm water controels to reduce
floatables and other pollutants discharged from your separate
storm sewers; controls for reducing or eliminating the discharge
of pollutants from streets, roads, highways, municipal parking
lots, maintenance and storage yards, fleet or maintenance shops
with outdoor storage areass, salt/sand storage locations and snow
disposal areas cperated by you, and waste transfer stations;
procedures for properly disposing of waste removed from the
separate storm sewers and areas listed above (such as dredge
spoil, accumulated sediments, floatables, and other debris); and
ways to ensure that new flood management projects assess the
impacts on water quality and examine existing projects for
incerporating additional water guality protection devices or
practices. Operaticon and maintenance should be an integral
component of all storm water management programs. This measure
is Iintended to improve the efficiency of these programs and
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require new programs where necessary. Properly developed and
implemented operation and maintenance programs reduce the risk of
water quality problams.

{c} If an existing gqualifyving local program requires you to
implement one or more of the minimum control measures of
paragraph (b} cf this secticon, the NPDES permitting authority may
include conditions in your NPDES permit that direct you to follow
that qualifying program’s requirements rather than the
requirements of paragraph (b) of this section. A gualifying
local preogram is a local, State or Tribal municipal storm water
management program that imposes, at & minimum, the relevant
requirements of paragraph (b} of this section.

() {1) In your permit application {either a notice of intent
for coverage under a general permit or an individual permit
applicaticn), you must identify and submit to your NPDES
permitting authority the following information:

{i} The best management practices (BMPs) that you or another
entity will implement for each of the storm waiter minimum control
measures at paragraphs {(b) {1} through {b) {(6) ¢f this section;

{(ii) The measurable goals for each of the BMPs including, as
appropriate, the months and years in which you will undertake
required actions, including interim milestones and the freguency
of the action; and

{iii} The person or persons responsible for implementing or
coordinating your storm water management program.

{2) If you obtain coverage under a general permit, you are not
required to meet any measurable goal({s} identified in your notice
of intent in order to demonstrate compliance with the minimum
control measures in paragraphs (b} {3) through (b} {6) o0f this
section unless, prior to submitting your NOI, EPA or your State
cr Tribe has provided or issued a menu cf BMPs that addresses
each such minimum measure. Even i1f no regulatory authority
issues the menu of BMPs, however, vyou still must comply with
other requirements of the general permit, including good faith
implementation of BMPs designed to comply with the minimum
measures.

{3} Guidance: Either EPA or your State or Tribal permitting
authority will provide a menu of BMPs. You may chcose BMPs from
the menu or select others that satisfy the minimum control
measures.

{e) (1} You must comply with any more stringent effluent
limitations in your permit, including permit requirements that
modify, or are in addition to, the minimum control measures based
cn an approved teotal maximum daily lead {(TMDL) or equivalent
analysis. The permitting authority may include such more
stringent limitations based on a TMDL or egquivalent analysis that
determines such limitations are needed to protect water quality.
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(2) Guidance: EPA strongly reccommends that until the
evaluation of the storm water program in § 122.37, no additional
requirements beyond the minimum control measures be imposed on
regulated small MS4s without the agreement of the operator of the
affected small MS4, except where an approved TMDL or equivalent
analysis provides adequate information to develop more specific
measures to protect water guality.

(f} You must comply with other applicable NPDES permit
requirements, standards and conditions established in the
individual or general permit, developed consistent with the
provisions of §§ 122.41 through 122.49, as appropriate.

{g) Evaluation and assessment.

{1) Evaluaticn. You must evaluate program compliance, the
appropriateness of your identified best management practices, and
progress towards achieving your identified measurable goals.
EXPLANATORY NOTE:

The NPDES permitting authority may determine monitoring
regquirements for you in accordance with State/Tribal monitoring
plans appropriate to your watershed. Participation in a group
monitoring program is encouraged.

(2) Record keeping. You must keep records required by the
NPDES permit for at least 3 years. You must submit your records
to the NPDES permitting authority only when specifically asked to
do so. You must make your records, including a description of
your storm water management program, available to the public at
reasonable times during regular business hours {see § 122,7 for
confidentiality provision}. {You may assess a reascnable charge
for copying. You may reguire a member of the public to provide
advance notice.)

{3} Reporting. Unless you are relying on another entity to
satisfy your NPDES permit obligations under § 122.35(a}, you must
submit annual reports to the NPDES permitting authority for your
first permit term. For subsequent permit terms, you must submit
reports in year two and four unless the NPDES permitting
authority requires more fregquent reports. Your report must
include:

{i) The status of compliance with permit conditions, an
assessment of the appropriateness of your identified best
management practices and progress towards achieving your
identified measurable goals for each of the minimum control
measures;

{ii} Results of information collected and analyzed, including
monitoring data, if any, during the reporting period;

{iii} A summary of the storm water activities you plan to
undertake during the next reporting cycle;

(iv} A change in any identified best management practices or
measurable goals for any of the minimum contrecl measures; and
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{v} Notice that you are relying on another governmental entity
to satisfy some of your permit obligations (if applicable}.

§ 122.35 As an operator of a regulated small MS4, may I share
the responsibility to implement the minimum control measures with
other entities?

(a}¥You may rely on another entity to satisfy your NPFDES permit
obligations to implement a minimum control measure if:

{1) The other entity, in fact, implements the control measure;

{2) The particular control measure, or component therecof, is
at least as stringent as the corresponding NPDES permit
regquirement; and

{3) The other entity agrees to implement the control measure
on your behalf. In the reports you must submit under
§ 122.34 (g} (3), you must also specify that you rely on another
entity to satisfy some of your permit obligaticns. If you are
relying on another governmental entity regulated under section
122 to satisfy all of your permit obligations, including your
obligation to file periodic reports reguired by § 122.341(qg) (3},
yvou must note that fact in your NOI, but you are not required to
file the periodic reports. You remain responsible for compliance
with your permit obligations if the other entity fails to
implement the c¢ontrol measure (or component therecf}. Therefore,
EPA encourages you to enter into a legally binding agreement with
that entity if yvou want to minimize any uncertainty about
compliance with your permit.

{b}) In some cases, the NPDES permitting authority may
recognize, either in your individual NPDES permit or in an NPDES
general permit, that another governmental entity is responsible
under an NPDES permit for implementing one or more of the minimum
control measures for your small MS4 or that the permitting
authority itself is responsible, Where the permitting authority
does s0, you are not required to include such minimum control
measure(s) in your storm water management program. (For example,
if a State or Tribe is subject to an NPDES permit that reguires
it to administer a program to control construction site runoff at
the State or Tribal level and that program satisfies all of the
regquirements of § 122.34(b) (4), you could avoid responsibility
for the construction measure, but would be responsible for the
remaining minimum contrel measures.) Your permit may be reopened
and medified teo include the reguirement to implement a minimum
control measure 1f the entity fails to implement it.

§ 122.36 As an operator of a regulated small MS4, what happens

if I don’t comply with the application or permit requirementa in
§§ 122.33 through 122,357?
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NPDES permits are federally enforceable. Violators may be
subject to the enforcement actions and penalties described in
Clean Water Act sections 3098 (b), (¢}, and (g} and 505, or under
applicable State, Tribal, or local law. Compliance with a permit
issued pursuant to section 402 of the Clean Water Act is deemed
compliance, foxr purpcses of sections 308 and 505, with sections
301, 302, 3086, 307, and 403, except any standard imposed under
section 307 for toxic pollutants injurious to human health. If
you are covered as a co-permittee under an individual permit or
under a general permit by means of a joint Notice of Intent you
remain subject to the enforcement actions and penalties for the
failure to comply with the terms of the permit in your
jurisdiction except as set forth in § 122.35(b).

§ 122.37 Will the small MS4 storm water program regulations at
§§ 122.32 through 122.36 and § 123.35 of this chapter change in
the future?

EPA will evaluate the small MS4 regulations at §§ 122.32
through 122.36¢ and § 123.35 after {insert date 13 years after
date of publication in the FEDERAL REGISTER] and make any
necessary revisions. (EPA intends to conduct an enhanced research
effort and compile a comprehensive evaluation of the NPDES M54
storm water program. EPA will re-evaluate the regulations based
on data from the NPDES MS4 storm water program, from research on
receiving water impacts from storm water, and the effectiveness
of best management practices (BMPs), as well as other relevant
information sources.}

6. In § 122.44, redesignate paragraphs (k) (2} and (k) {3) as
paragraphs (k) {3) and (k) (4}, and add new paragraphs (k) {2}
andi{s} to read as follows:

§ 122.44 Establishing limitations, standards, and other permit
conditions {applicable to State NPDES programs, see § 123.25).

& * & X
(k)*i“k**

{2} Authorized under section 402{(p)} of CWA for the control of
storm water discharges;
* Kk A * ok

(s){l) For storm water discharges associated with small
construction activity identified in § 122.26(b) (15), the Director
may include permit conditions that incorporate by reference
gualifying State, Tribal, or local erosion and sediment control
program reguirements. Where a qualifyving State, Tribal, or local
program does not include one or more of the elements below, then
the Director must include those elements as conditions in the
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permit. A gualifying State, Tribal, or local erosion and
sediment control preogram is one that includes:

{i) Requirements for construction site operators to implement
appropriate erosion and sediment control best management
practices;

{ii) Requirements for construction site operators to control
waste such as discarded bullding materials, concrete truck
washout, chemicals, litter, and sanitary waste at the
construction site that may cause adverse impacts to water

quality;
{iii) Requirements for construction site operators to develop
and implement a storm water pollution prevention plan. (A storm

water pollution prevention plan includes site descriptions,
degcriptions of appropriate control measures, coples of approved
State, Tribal or local reguirements, maintenance procedures,
inspection procedures, and identification of non-storm water
discharges); and

(iv) Requirements to submit & site plan for review that
incerporates consideration of potential water quality impacts.

{2} For storm water discharges from construction activity
identified in § 122.26(b) {14) (%}, the Director may include permit
conditions that incorporate by reference gqualifying State,
Tribal, or local erosion and sediment control program
requirements. A gualifying State, Tribal or local ercosion and
sediment control program is one that includes the elements listed
in paragraph (s){l) of this secticn and any additiconal
reguirements necessary to achieve the applicable technology-based
standards of “best available technology” and “best conventional
technology” based on the best professional judgment of the permit
writer.

7. Bdd & 122.621(a)(l4) to read as follows:

§ 122.62 Modification or revocation and reissuance of permits
{applicable to State programs, see § 123.25).

* ok ok % K
{a‘}***ﬁr*

{14) For a small MB4, to include an effluent limitation
reguiring implementation of a minimum control measure or measures
as specified in § 122.34(b) when:

{1} The permit does not include such measure (s} based upon the
determination that another entity was responsible for
implementation ¢of the requirement(s), and

{ii} The other entity fails to implement measure (=) that
satisfy the reguirement(s}.

8. Revise Appendices F, G, H, and I to Part 122 to read as
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APPENDIX F TO PART 122 — INCORPORATED PLACES WITH POPULATICNS
GREATER THAN 250,000 ACCORDING TO THE 1990 DECENNIAL CENSUS BY

THE BUREAD OF THE CENSUS

State Incorporated Place
Alabama Birmingham
Arizona Phoenix
Tucson
California Long Beach
L.os Angeles
Qakland
Sacramento
San Diego
San Francisco
San Jose
Colorado Denver
Digstrict of Columbia
Florida Jacksonville
Miami
Tampa
Georgia Atlanta
Illinois Chicago
Indiana Indianapoliis
Kansas Wichita
Kentucky Louisville
Louisiana New Orleans
Maryland Baltimore
Massachusetts Boston
Michigan Detreoit
Minnesota Minneapoiils
5. Paul
Missouri Kansas City

8t, Louis
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Nebraska Omaha

New Jersey Newark

New Mexico Albuguerque
New York Buffalo

Bronx Borough
Broocklyn Borcugh
Manhattan Borough
Queens Borough

Staten Island Borough

North Carclina Charlotte

OChio Cincinnati
Cleveland
Columbus
Toledo

Oklahoma Oklahoma City
Tulsa

Oregon Portland

Pennsylvania Philadelphia
Pittsburgh

Tennassee Memphis
Nashville/Davidson

Texas Austin
Dailas

El Peso
Fort Worth
Houston

San Antonio

Virginia Norfolk
VYirginia Beach

Washington Seattle

Wisconsin Milwaukee

APPENDIX G TO PART 122 - INCORPORATED PLACES WITH POPULATIONS
GREATER THAN 100,000 BUT LESS THAN 250,000 ACCORDING TO THE 1990
DECENNIAL CENSUS BY THE BUREAU OF THE CENSUS

State Incorporated Place
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Alabama Huntsvilie
Mobile
Montgomery

Alaska Anchorage

Arizona Mesa
Tempe

Arkansas Little Rock

California Anaheim
Bakersfield
Berkeley
Chula Vista
Concord

E1l Monte
Escondido
Fremont
Fresno
Fullerton
Garden Grove
Giendale
Hayward
Huntington Beach
Inglewood
Irvine
Modesto
Moreno Valliey
Oceanside
Ontario
Orange

Oxnard
Pasadensa
Pomoena

Rancho Cucamonga
Riverside
Salinas

San Bernadino
Santa Ana
Santa. Clarita
Simi Valley
Stockton
Sunnyvale
Thousand Qaks
Torrance
vallejo
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Colorado Aurocra

Colorado Springs
Lakewood

Pueblo

Connecticut Bridgeport
Hartford
New Haven
Stamford
Waterbury

Florida Tort Lauderdale
Hialeah
Hollywood
Orlando

St., Petersburg
Tallahassee

Georgia Celumbus
Macon
Savannah

Idaho Boise City

Illinois Pecoria
Rockford

Indiana Evansville
Fort Wayne
Gary

South Bend

Towa Cedar Rapids
Davenport
Des Moines

Kansas Kansas Clity
Topeka

Kentucky Lexington-Fayette

Louisiana Baton(Rouge
Shreveport

Massachusetts Springfield
Worcester
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1999

Michigan

Ann Arbor

Flint

Grand Rapids
Lansing

Livonia

Sterling Heights
Warren

Mississippl

Jackson

Missouri

Independence
Springfield

Nebhraska

Lincoln

MNevada

Las Vegas
Reno

New Jersey

Elizabeth
Jersey City
Paterson

New York

Albany
Rochester
Syracuse
Yonkers

North Carolina

Durham
Greensboro
Raleigh
Winston-Salem

Ohio

Akron
Dayton
Youngstown

QOregon

Fugene

Pennsylvania

Allentouwn
Erie

Rhode Island

Providence

South Carolina

Columbia

Tennessee

Chattanooga
Knoxville
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Texas

Abilene
aZmarillo
Ariington
Beaumont
Corpus Christi
Garland
Irving
Laredo
Lubbock
Mesguite
Pasadena
Plano
Waco

Utah

Salt Lake City

Virginia

Alexandria
Chesapeake
Hampton
Newpcort News
Portsmouth
Richmond
Roanoke

Washington

Spokane
Tacoma

Wisconsin

Madison

APPENDIX H TO PART 122 — COUNTIES WITH UNINCORPORATED URBANIZED
AREAS WITH A POPULATION OF 250,000 OR MORE ACCORDING TO THE 1930

DECENNIAL CENSUS

BY TEE BUREAU OF THE CENSUS

State County Unincorporated
urbanized population
California Los Angeles 886,780
Sacramento 584,889
San Diego 250,414
Delaware New Castle 296,996
Florida Dade 1,014,504
Georgia DeKalb 448,686
Hawaii Honolulu?! 114,506
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Maryland Anne Arundel 344, 654
Baltimore 627,583
Montgomery 589,028
Prince George’s 484, 369
Texas Harris 728,208
Utah Salt Lake 270,988
Virginia Fairfax 760,730
Washington King 52C,468

! County was listed in 1990 regulation; however, population
dropped to below 25C,000 in the 1980 Census.

APPENDIX I TO PART 122 — COUNTIES WITH UNINCORPORATED URBANIZED
AREAS GREATER THAN 100,000 BUT LESS THAN 250,000 ACCORDING TO THE
1830 DECENNIAL CENSUS BY THE BUREAU OF THE CENSUS

State County Unincorporated
urbanized population
Alabama Jeffersont 78,608
Arizona Pima 162,262
California Alameda 115,082
Contra Costa 131,815
Kexrn 128,504
Orange 223,081
Riverside 166,509
San Bernardino 162,202
Colorado Arapahoe 103,248
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Florida Broward 142,328
Escambia 167,463
Hillsborough 398,593
Lee 102,337
Manatee 123,828
Orange 378,611
Palm Beach 360,553
Pasco 148,907
Pinellas 255,772
Polk 121,528
Sarasota 172,600
Seminole 127,873
Georgia Clayton 133,237
Cobb 322,595
Fulton 127,776
Gwinnett 237,305
Richmond 126,476
Kentucky Jefferson 239,430
Louisiana East Baton Rouge 102,539
Parish 331,307
Jefferson Parish
Maryland Howard 157,872
North Carolina Cumberland 146,827
Nevada Clark 327,618
Oregon Multnomah? 52,923
Washington 116, 687
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South Carolina Greenville 147,464
Richland 130,589
Virginia Arlington 170,936
Chesterfield 174,488
Henrico 201,367
Prince William 157,131
Washington Pierce 258,530
Snochomish 157,218

* County was listed in 1990 regulation; however, population
dropped to below 100,000 in the 1990 Census.

PART 123--8TATE PROGRAM REQUIREMENTS

1. The authority citation for part 123 continues to read as
follows:

Authority: The Clean Water Act, 33 U.S.C. 1281 et_seq.

2. Amend § 123.25 by removing the word “and” at the end of
paragraph (a) (37), by removing the period at the end of paragraph
(aj {38}, and by adding paragraphs (&) (39} through ({(a} (45) to read
as focllows:

§ 123.25 Requirements for permitting.

{a}%%*

{39) § 122.30 (What are the objectives of the storm water
regulations for small MS4s?);

{40) § 122.31 {(For Indian Tribes only) (As a Tribe, what is my
role under the NPDES storm water program?);

{41} & 122.32 (As an operator of a small MS4, am I regulated
under the NPDES storm water program?);

(42} 8§ 122.33 (If T am an operator of a regulated small MS4,
how do I apply for an NPDES permit? When do I have to apply?);

{43} § 122.34 (As an operator of a regulated small MS4, what
will my NPDES M54 storm water permit require?};

{44) § 122.35 {(As an coperator of a regulated small MS4, may I
share the responsibility to implement the minimum control
measures Wwith other entities?}; and

(45} § 122.36 (As an operator of a regulated small MS4, what
happens if I don't comply with the application or permit
requirements in §§ 122.33 through 122.357).

= ok ok kK
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3. Add § 123.35 to subpart B to read as follows:

§ 123.35 As the NPDES Permitting Authority for regulated small
MSds, what is my role?

(a) You must comply with the requirements for all NPDES
permitting authorities under Parts 122, 123, 124, and 125 of this
chapter. {(This section is meant only to supplement those
requirements and discuss specific issues related to the small MS4
storm water program.]

{b} You must develop a process, as well as criteria, to
designate small MS4s other than those described in § 122.32{a} (1)
of this chapter, as regulated small MS4s to be covered under the
NPDES storm water discharge control program. This process must
include the authority to designate a small MS$S4 waived under
paragraph (d)} of this section if circumstances change. EPA may
make designations under this secticn if a State or Tribe fails to
comply with the requirements listed in this paragraph. In making
designations of small MS4s, you must:

(1) {1} Develop criteria fo evaluate whether a storm water
discharge results in or has the potential to result in
exceedances of water quality standards, including impairment of
designated uses, or other significant water guality impacts,
including habitat and biological impacts.

{ii) Guidance: For determining other significant water quality
impacts, EPA recommends a balanced consideration of the following
designation criteria on a watershed or other local basis:
discharge to sensitive waters, high growth or growth potential,
high population density, contiguity to an urbanized area,
significant contributer of pollutants to waters of the United
States, and ineffective protection of water guality by other
programs. ;

(2) Apply such criteria, at a minimum, to any small MS4
leocated outside of an urbanized area serving a jurisdiction with
a population density of at least 1,000 people per square mile and
a population of at least 10,000;

{3) Designate any small MS4 that meets your criteria by
[insert date three vears after date of publication in the FEDERAL
REGISTER]. You may walt until [insert date five years after date
of publication in the FEDERAL REGISTER] to apply the designation
criteria on a watershed basis if you have developed a
comprehansive watershed plan. You may apply these criteria to
make additicnal designations at any time, as appropriate; and

{4) Designate any small MS4 that contributes substantially to
the pollutant loadings of a physically interconnected municipal
separate storm sewer that is regulated by the NPDES storm water
program,
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{c} You must make a final determination within 180 days from
receipt of a petition under § 122.26(f) of this chapter (ox
analogous State or Tribal law). If you do not do so within that
time period, EPA may make a determination on the petition.

{d) You must issue permits consistent with §§% 122.32 through
122.35 of this chapter to all regulated small MS4s. You may
waive or phase in the reguirements otherwise applicable to
regqulated small MS4s, as defined in § 122.32(a) {1) of this
chapter, under the following circumstances:

{1) You may waive permit coverage for each small MS84s in
jurisdictions with a population under 1,000 within the urbanized
area where all of the following criteria have been met:

(i) Its discharges are not contributing substantially to the
pollutant loadings of a physically interconnected regulated MS4
{(see paragraph (b){4) of this section); and

{iil) If the small MS4 discharges any pollutant(s) that have
been identified as a cause of impairment of any water body to
which it discharges, storm water controls are not needed based on
wasteload allocations that are part of an EPA approved or
established “total maximum daily load” (TMDL) that address the
pollutant (s} of concern.

{2} You may waive permit coverage for each small MS84 in
jurisdictions with a population under 10,000 where all of the
following criteria have been met:

{i}) You have evaluated all waters of the U. S., including
small streams, tributeries, lakes, and ponds, that receive a
discharge from the MS4 eligible for such a walver;

{ii) For all such waters, you have determined that storm water
contrels are not needed based on wastelcocad allocations that are
part of an EPA approved or established TMDL that addresses the
pollutant (g) of concern or, if a TMDL has not been developed or
approved, an equivalent analysis that determines sources and
allocations for the pollutant(s} of concern:

{iil) For the purpose of paragraph {(d) (2){ii}, the
pollutant (s} of concern incliude bicochemical oxygen demand (BOD),
sediment or a parameter that addresses sediment (such as total
suspended solids, turbidity or siltation), pathogens, o0il and
grease, and any pollutant that has been identified as a cause of
impairment of any water body that will receive a discharge from
the MS54; and

{iv) You have determined that current and future discharges
from the M34 do not have the potential to result in exceedances
of water guality standards, including impairment of designated
uses, or other significant water quality impacts, including
habitat and biclogical impacts.

{(v) Guidance: To help determine other significant water
gqualility impacts, EPA recommends a balanced consideration of the
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following criteria on a watershed or other local basis: discharge
to sensitive waters, high growth or growth potential, high
population or commercial density, significant centributer of
pollutants to waters of the United States, and ineffective
protecticn of water quality by other programs.

{3} You may phase in permit coverage for small MS4s serving
jurisdictions with a population under 10,000 on a schedule
consistent with a State watershed permitting approach. Under
this approach, you must develop and implement a schedule to phase
in permit coverage for approximately 20 percent annually of all
small MS4s that qualify for such phased-in coverage. Under this
option, all regulated small MS4s are required to have coverage
under an NPDES permit by no later than [insert date 7 years and
90 days after date of publication in the FEDRDERAL BREGISTER]. Your
schedule for phasing in permit coverage for small MS4s must be
approved by the Regional Administrator no later than [insert date
2 yaars after date of publication in the FEDERAL REGISTER].

{4) If you choose to phase in permit coverage for small MS4s
in jurisdictions with a pgpulation under 10,9000, in acceordance
with paragraph {d) (2} of this section, you may also provide
walvers in accordance with paragraphs {(d) (1} and {d} {2} of this
section pursuant to your approved schedule.

{5) If you do not have an approved schedule fcr phasing in
permit coverage, you must make a determination whether to issue
an NPDES permit or allow a wailver in accordance with paragraph
{di (1) or {d}{2) of this section, for each eligible M34 by
[insert date 3 yvears after date of publication in the FEDERAL
REGISTER] .

{6} You must pericdically review any waivers granted in
accordance with paragraph (d} {(2) of this section to determine
whether any of the information required for granting the waiver
has changed. At a minimum, you must conduct such a review once
every five years. In addition, you must consider any petition to
review any waiver when the petitioner provides evidence that the
informaticon required for granting the waiver has substantially
changed.

{e) You must specify a time period of up to 5 years from the
date of permit issuance for coperators of regulated small MS$S4s to
fully develop and implement their storm water program.

{f) You must include the requirements in §§ 122.33 through
122.35 of this chapter in any permit issued for regulated small
MS4s or develop permit limits based on a permit application
submitted by a regulated small M34. {(You may include conditions
in a regulated small MS4 NPDES permit that direct the MS4 to
follow an existing gualifying local program’s regquirements, as a
way of complying with some or all of the requirements in
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§ 122.34(b). See § 122.34{c) of this chapter. Qualifying local,
State or Tribzl program requirements must impese, at a minimum,
the relevant requirements of § 122.34(b) of this chapter.)

{g) If you issue a general permit to authorize storm water
discharges from small MS84s, you must make available a menu of
BMPs to assist regulated small MS4s in the design and
implementation of municipal steorm water management programs to
implement the minimum measures specified in § 122.34(b) of this
chapter., EPA plans to develop a menu of BMPs that will apply in
each State or Tribe that has not developed its own menu.
Regardless of whether az menu of BMPs has been developed by EPA,
EPA encourages State and Tribal permitting authorities to develop
a menu of BMPs that is appropriate for local conditions. EPA
also intends to provide guidance on developing BMPs and
measurable goals and modify, update, and supplement such guidance
based on the assessments of the NPDES MS4 storm water program and
research to be conducted over the next thirteen years.,

{hi (1) You must incorporate any additiconal measures necessary
to ensure effective implementation of your State or Tribal storm
water program for regulated small MS4s.

(2) Guidance: EPA recommends consideration of the following:

{i) You are encouraged to use a general permit for regulated
small MS4ds;

{ii} Tc the extent that your State cr Tribe administers a
dedicated funding source, you should play an active role in
providing financial assistance to operators of regulated small
MS4s;

{iti) You should support local programs by providing technical
and programmatic assistance, conducting research projects,
performing watershed monitoring, and providing adequate legal
aunthority at the local level;

(iv) You are encouraged to coordinate and utilize the data
collected under several programs including water gquality
management programs, TMDL programs, and water quality monitoring
pregrams;

{v] Where appropriate, you may recognize existing
responsibilities among governmental entities for the control
measures in an NPDES small MS4 permit (see § 122.35(b} of this
chapter); and

{vi} You are encouraged to provide a brief (e.g., twe page}
reporting format to facilitate compiiing and analyzing data from
submitted reports under § 122.34(g} {3} of this chapter. EPA
intends to develop a medel form for this purpose.

EART 124-PROCEDURES FOR DECISIONMAKING
1. The authority citation for part 124 continues to read as
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Authority: Resocurce Conservation and Recovery Act, 42
U.B5.C.69%901 et seq.; Safe Drinking Water Act, 42 U.S.C. 300(f) e
seg.; Clean Water Act, 33 U.S8.C., 1251 et seqg.; Clean Air Act, 4
U.8.C. 7401 et seq.

+

|

[

2. Revise § 124.52(¢c) to read as follows:

§ 124.52 Permitz Required on a case-by-case basis.
® K & H &

{c} Prior to & case-by-case determination that an individual
permit is reguired for a storm water discharge under this section
{(see 40 CFR 122.26 (a) (1) (v}, {c) (1) ({v), and {(a}{8) {iii) of this
chapter), the Regional Administrator may require the discharger
to submlt a permit application or other information regarding the
discharge under section 308 of the CWA. In requiring such
information, the Regicnal Administrator shall notify the
discharger in writing and shall send an application form with the
notice. The discharger must apply for a permit within 180 days
of notice, unless permission for a later date is granted by the
Regional Administrator. The guestion whether the initial
designation was proper will remain open for consideration during
the public comment period under § 124,11 or § 124.118 and in any
subsequent hearing.
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APPENDIX 1 TO PREAMELE — FEDERALLY-RECOGNIZED AMERICAN INDIAN

AREAS LOCATED FULLY COR PARTIALLY 1IN BUREAU OF
URBANIZED AREAS
[Based on 1990 Census datal

THE CENSUS

Btate | Imerican indian Area Urbanized Area
AZ !Pascu& Yarcqui Reservation {(pt.}: Pascua Yacgui Tribe of Tucson, AZ (Phase 1)
¥1zZ0na
“BE Salt River Reservation (DL.J: Salit RivVer pima-Maricopa Fhoenix, AZ (bPhase 1)
Indian Community of the Salt River Reservation, California
AZ San Xavier Reservatlon (pt.): Tohono O odham Xatlon of fTacson, A2 (Phase L)
Arizona {formerly known as the Papagoe Tribe of the Sells,
Gila Bend & San Xavier Reservationg
Ca Augustine Reservation: Aongustine bBand of Cahuilla Mission [indio-Coacheilla, CA
of Indians of the Augustine Reservation, CA {Phase I}
CA Cabazon Heservation: Oabazon Band of Cahuilla Mission Indio-CUopacheiia, CA
Indians of the Cabazon Reservation, CA (Phase I}
Ca Fort Yuma (Quechan} {(pt.): Quechan Tribe of tne Fort Yuma iYuma, AZMCA
Indian Reservation, California & Arizona
LA Ragding Ranchnerla: Redding Rancheria or Califcrnla [Fecding, CA
TFL HoL1ywoos Reservatblion: seminole Tripe Fort Lauderdalie, FL
(Phase 1)
Bl Beminole TTOSL Landas: Seminole Tribe of Florida, Dania, Fort Launderdaie, FL
Big Cypress & Brighton Reservations {FPhase I}
ID FOrt Hall Reservarion and ITrust Lands: ShosSone-Bannock FPocatelio, 1D
Tribes of the Fort Hall Reservation of ldsho
ME Penobscot Reservation and Trust Lands (pt.}: Penobscot angor, ME
Tribe of Maine
MN Shakopee Community: Shakopee Mdewaxanton Sioux Community finneapoliis-5t. Faul,
of Minnesota {(Pricr Lake) MN {Phase 1)
55 Sandia Pueblo i(pt.]: PUehIC ©F Santia, New Mexico Rlbuquerque, NM (Phase
1)
Y %33 Vegas ColLony: Las vegas Tribe of Pmiute Indians of Lhe|Las vegas, NV (Phase 1)
as Vegas Indian Colony, HNevada
NV Reno-Sparks Colony: Ren0m§§§rks Indian Colony, Nevada Heno, NV (Phase 1)
OK Osage Ressrvation (pt.): Osage Nation ot Oklahoma Tulsa, OK (Phase L)
QK ibsentee Shawnee~Uitizens Band of Potawatoml TJSA {pt.): Crklahoma City, OK
bsentee~Shawnee Tribe of Indians of Oklahoma; Citizen {Phase 1)
Potawatomi Nation, QOklahoma
OK Lheroxee TJSA 2 (pt.): Cherokee Nation of Oklahoma; United{Ft. Smith, ARMK;
Keetoowah Band ¢f Cherokee Indians of Oklahoma Tulsa, QK (Phase I}
OK Cheyenne-Arapaho TJSA (pL.): Cheyenne-Arapanc Tribes oF Oklanoma City, ©OK
Kxkiahoma {Phase I}
OK Choctaw TJSA (pt.}: Choctaw Nation of (Qklanoma Ft. 3mith, ARSOK (Phase
L)
OK Creek TJSA (pt.): Alabama-Quassarte Tribal Town of the %ulsa, CK {Phase I}
Creek Hation of Oklahoma; Kialegee Tribal Town of the
Creek Indian Nation of Qklshoma; Muscogee (Creek) Natien
of Oklahoma; Thlopthlocco Tribal Town of the Creek Nation
of Oklahoma
OK Kiowa-Lomanche-Apache-tt, G111l Apache: Apacne Tribe OF Lawton, OK

Oklanoma: Comanche Indian Trike, Oklahoma; Fort Sill
Apache Tribe of Oklahoma; Kiowa Indian Tribe of Oklahoma
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State - Arerican Indian Arsa Urbanized Area

X Yoleta Oel SUr RESErvarion: YSieta Del Sur Pucbio of Texas Paso, 7 M {Phase
1)

WA LiCkLeshoot Reservalion and Trust Lands (pr.): Mucklesncol|seattlie, WA (Phase 1)

Indian Tribe of the Muckleshoot Resgervailon

WA Puyailup Keservation and Trust Landgs (pt.}: Puyallup Trinelfacoms, WA (Phase 1)
of the Puvallup Reservation, WA

WA Yakima Reservation (pt.): Conlegerated Tribes ang Bands oflYaxima, WA
rhe Yakama Indian Nation of the Yakama Reservation, Wa

WL neida [West] (pt.]: Oneica Tribe of Wisconsin Green Bay, Wl

Please Note:

“{pt.y” indicates that the American Indian Area {AIA) listed is only

partially located within the referenced urbanized area.

The first line under “American Indian Area” is the name of the

federally~recognized reservation/colony/rancheria or trust land as it appears
in the Bureau of the Census data. After this first line, the names of the
tribes included in the AIA are listed as they appear in the Bureau of Indian
Affairs’ list of Federaliy Recognized Indian Tribes. [Federal Register:
Nov.13, 1896, Vol.66, No.220, pys. 58211-58216]

“TI50s” are Tribal Jurisdiction Statistical Areas in Oklahoma that are

definsd in conijunction with the federally-recognized tribes in Oklahoma who
have definite land areas under their jurisdiction, but de not have reservation
status.

“{Phase 1}” indicates that the referenced urbanized area ingcludes a

medium or large M34 currently regulated under the existing NPDES storm water
program {(i.e., Phase I). Bny Tribally operated M34 within these such urban
areas would not avtomatically have been covered under Phase I, however,

Seurcas:

0.

Michael Ratcliffe, Geographic Concepts Division, Bureau of the Census,
5. Department of Commerce.
1890 Census of Population and Housing, Summary Population and Housing

Characteristics, United States. Tables 9 & 10. [1980 CPH-1-~1]. Bureau of the
Census, U.S5. Department of Commerce.

[NOTE TO FR - insert Appendix 2 hereal
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APPENDIX 3 TC THE PREAMBLE — URBANIZED AREAS OF THE UNITED STATES
AND PUERTO RICO

{Source: 1890 Census of Population and Housing, U.S5. Bureau of
the Census - This list is subject to change with the Decennial
census}

ALABAMA
Anniston
Auburn—0Opelika
Birmingham
Columbus, GA-AL
Decatur

Dothan
Florence
Gadsden
Huntsville
Mobile
Montgomery
Tuscaloosa

ALASKA
Anchorage

ARIZONA
Phoenix
Tucson
Yuma, AZ—CA

ARKANSAS
Fayetteville-Springdale

Fort Smith, AR-OK

Little Rock-—MNorth Little Rock
Memphis, TN-AR-MS

Pine Bluff

Texarkana, AR-TX

CALIFORNIA
Antioch—Pittsburgh
Bakersfield

Chico

Davis

Fairfield

Fresno

Hemet~3%an Jacinto
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Chattanooga, TN-GA
Clarksville, TN—KY
Jackson

Johnson City
Kingsport, TH-VA
Knoxvillie

Memphis, TN-AR—-MS
Nashvillie

TEXAS

Abilene

amarille

Austin

Beaumont
Brownsville
Bryan—College Station
Corpus Christi
Pallas~Fort Worth
Denton

El Paso, TX-NM
Galveston
Harlingen

Houston

Killeen

Laredo

Lewisville
Longview

Lubbock
McAllen—Edinburg—-Mission
Midland

Qdessa

fort Arthur

San Angelo

San Antonioc
Sherman--lenison
Temple

Texarkana, T¥-Texarkana, AR
Texas City

Tyler

Victoria

Waco

Wichita Falls

UTAH

Logan
Ogden
Provo-QOrem

11
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" Form Approved
United States Environmenta! Prolection Agency OMB Nﬁ’zgig,miq

NPDES F g P Washington, DC 20460
32??-?1 \v’ E A NO EXPOSURE CERTIFICATION for Exclusion from
NPDES Storm Water Permitting ‘

Submission of this No Exposurs Cerlification congtitutes notice that the entity identified in Section A doss not requira parmit authotizalion for lis storm waler
discharges associated with industrial activity in the Slate ideniifigd in Ssction B under EPA's Siorm Water Mulli-Sector General Permil due to the existence

ol a condition of ne exposure.

A condition of no sxposure exists at an industrial facility when all industrial materlals and activitios are protectad by a storm resistant shalter o prevent
exposure to rain, snow, snowmelt, andlor runofl, Industial materials or aclivities include, but are not limited to, material handiing equipment or activilles,
industrial machinery, raw matefials, intermediate produsts, by-products, final products, or waste preducts. Malterial handling activities include the storage,
loading and unloading, transportation, of conveyance of any raw material, intermediate produel, final product or wasie product. A slorm resistant shelter is
niot regutred for the foflowing Industrial materials and activities:

- deurms, barrels, tanks, and similar sontainers that are tightly sealed, provided those containers are not dateriorated and do not lsak. *Sealed”

means bandad or otherwise secured and without oparational taps or vaives;
- adequately maintalned vehicies used in malerial handling; and

~ final produets, other than products that would be mobilized in stormn water discharges {e.0., rock salt).

A No Exposure Corlification must be provided for aach fadility qualifying for the no exposure exelusion. In addition, thie exclusion from NPDES permiiting is
avaiizble on a facifity-wide basis only, not for individual outfalls. It any indusirlal activities or materials are or will be exposed to precipitation, the facility is

not gligible for the no exposure exclusion.

By signing and submitiing this No Exposure Gertification form, The enlity in Section A fs ceritifying that a condition of nio exposure sxists at its facility or site,
and Is pbiigated to comply with the terms and conditions of 40 CFR 122.26(g).

ALL INFORMATION MUST BE PROVIDED ON THIS FORM.
Detalled instructions for completing this form and abtaining the no exposure exciusion gre provided on peges 3 and 4,

A. Faclilly Operator information

tName: || 1ot Jo 1y v bbb vyt p v vy by deenones g oy o dogoy
3.MallingAddress: a.Steet: |4 § ) 0 1 p 1 bty oLt 4 ro4tt o vk bbb g
by L i b Lot b bbb bt g4 ) eStater | g | dZipCodes | 3 1) p=t £ 1 1]
8. Faciliy/Site Locstion Infarmation
TFeciltyMName: L 1 1 L 4 3 (4 b opo g bbbt e bbb
ZoaSeatAddress: | [ 0 1 (L 4 L b Lo 4 L b bbb gt bl
bCiy: L1 1 04ttt b tyrv o iop vyt ecomy: Lo Lot 1|
d.State: |} | e.ZipCode: | 4 ) | | 4= 1L 1 1]
3. Isthe facility located on lndian Lands? Yes[ |  No [ ]
4. Is this a Federal facility? ves ] Ne []
S.atativde: |1 Lo L] blongitwde: |3 1 | L4 4 L i’

6. a. Was the iaciiity or site previously covered under an NPDES storm wafer parmit? Yos D No [:3

b. ¥ yos, anter NPDES parmit reamber:
7. SIGiActivity Codes: Pramary: L. l Secondary (il applicable): | 1 ]
8. Tolal size of site associaled with industdal activity: acres
8. a. Have you paved of roofed over a formarly axposed, pervious ared in arder 1o qualify tor the no exposurs sxclusion? Yes D Noe D

b. It yes, please indicate approxdmately how much area was paved or rooted over. Completing this guestion does not disqualify you for the no axpasure
exclusion. However, your permitiing authority may use this information in considering whether storm water discharges from your site are likely to have
an advarse impact on water quality, In which cass you could be required to obtain permit coverage.

Less than one acre |_| Ona to five acres [_] More than {ive acres D

EPA Form 8510-11 (10-99) Pagelof4



NPDES
FORM
3510-11

wEPA

Instructions for the NO EXPOSURE CERTIFICATION for
Exclusion from NPDES Storm Water Permitting

Forr Approved
OMEB No. 2040-0211

Who May File a No Exposure Cerification

Fadera! law at 40 CFR Part 122.26 prohibits point source discharges of
storm waler assocdiated with industvial activity 1o waters of the U.S. withou!
& National Pollulant Discharge Elimination Sysiermn (NPDES) parmit. Howevay,
NPDES permit coverage is nol required for discharges ol storm waler
associated with indusiria) activities identified at 40 CFR 122.26{b){14){})-
{ix) and (i} if the discharger ean cerlity that a condition of "no exposure”
oxisls at the industdial facility or site.

Storm water discharges from consiruction activilies identified in 40 CFR
122 26{b3{14}x) and (b){15} ara nat eligible for the 1o exposure exciusion.

Obtaining and Maintalning the No Exposure Exclusion

This form is used to certity thal a condition of no exposure exists at the
industrial facility or sie describad hergin, This certification Is only applicable
in jurisdictions whare EPA is the NPDES permiffing awthority and must be
re-subimitied at ieast once avety five years.

The indusinal facility opsrator must mairtain a eondifion of no exposure at
s factity or site in order for the o exposure exclusion to remain epplicable.
If condifions change resulting in the exposure of materials and activities to
storm water, the facility opesator mugt abiain coverage under an NPDES
storm water permit immediately.

Where {o File the No Exposure Ceriffication Form
Mat the completed no exposure cerlification form to;

Storm Water No Exposure Certification (4203}
USEPA

401 M Street, SW

Washinglon, D.C. 20460

Completing the Form

You must type or print, using uppercase letters, in appropriate argas only,
Enter only one character per spacs (L.e., betweean the marks). Abbroviale
if nevessary to stay within the number of characters allowed for each item.
Ujse one spacs for breaks between words. QOne form must be completed
for each facility or site for which you are seeking o certity a condition of no
exposure. Addilional guidance on completing this form can be actassed
through EPA’s web site al www.epa.goviowm/sw. Please make sure you
have addressed ali applicable questions and have made & photosopy for
your records bafora sending the sompleted form 1o the above &ddress.

Section A. Facility Operator informatlon

1. Provide the legal name of the person, firm, public organization, or any
other entity that operstes the facifity or sile described in this ceriification.
The name of the operator may or may not be the samae a8 the name of
the facliity. The operator is the legal entity that conlrols the facilily's
oparation, rather than the plant or site manager.

2. Provide the telaphone number of e faclily operator.
3. Provide the malling address of the operator {PO. Box numbers may be

used). Inciude the city, slate, and 2ip cods. Al corresporddence wifl
ba sent 1o this addmess.

Section B, Facllity/Site Location information
1, Enter the official or lsgal name of the facliity or site,

2. Enier the complete street address {if no stroet addrass exisis, provide
a geographic descriplion [e.g., Intersection of Roales 9 and 553, city,
county, stale, and Zip code. Do not use a PO, Box number.

3. Indicate whether tha facility is located on Indian Lands.

4. Indicsie wheather the industrial facility is operated by a dopariment or
agency of the Fedoaral Governmment (sae afso Sectlon 313 of the Clean
Water Act}.

§. Enter the iatitude and longitude of the approximate center of the fagiity
or site in degress/minutes/secends. Latitude and longitude can
be obtained from United States Geological Survey {USGS) quadrangie
or Wpagraphic maps, by calling 1-(888) ASK-USGS, or by accassing
EPA’s web site at hitp//www.epa.govowm/gwindusingiadex.him and
selecting Latitude and Longitude Finders under the Besources/Parmit
secton.

Latitude and longitude for a facillty in decimal form must be corwered
to degreas {°), minutes (}, and saconds (") {or proper sntry on
tha certification form. To convert decimal latitude or fongitude 1o
degrees/minutes/seconds, follow the steps in the following example,

Example: Convert decimal latitude 451234867 to degmes [°), minutes
{"), and saconds (7).

a} The numbars 1o the leff of the dacimal poinl are the degress; 45°,

b} To oblain minutes, muttiply the fiest four numbers 1o the kight of the
decimal point by 0.005: 1234 x 0.006 = 7.404.

¢} The numbers fo the left of the decimal point in the resuit obtained
in {b) ara the minutes: 7.

d} To obtain seconds, multipiy the remaining three numbers to the
right of ihe decimal from the rasult obtained in (b} by 0.06:
404 x .05 = 24.24, Bince the numbers 10 the right of the decimal
point are not ysed, the result is 247,

&) The conversion for 451234867 = 45° 7° 24",

&. indicate whether the facility was previously covered under an NPRES
storm water permit, # so, include the permit numbaer.

7. Enter the 4-digit SIC code which identifies the facilily’s primary aclivity,
and second 4-digit SIC code identilying the facility's secondary activity,
if applicable. SIC codes can be obtained from the Slandard industrial
Clasgification Manual, 1987.

8. Enter the total size of Ihe site assoglated with industrial activily in acres.
Acraage may be determinad by dividing square footage by 43,560, as
demonstrated in the following example.

Example: Convert 54,450 §2 1o acres

Divide 54,450 112 by 43,560 square feet per acre:
54,450 112 + 43,560 ft2/acte = 1.25 acres.

9. Chesk “Yes" or "No” as appropriate Io indicate whether you have paved
or roofed over a formerly exposed, parvioys area {Le., lawn, meadow,
dirt or gravel roadiparking ot} in ceder to qualify for no exposure, 1f yes,
also indicate approximately how much area was paved or rooted over
and is now imparvious arva.

EPA Form 3510-11 (10-89)
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APPENDIX 5 TO PREAMBLE-REGULATORY FLEXIBILITY FCR SMALL ENTITIES

A. Requlatory Flexibility for Smajl Municipal Storm Sewer Systems
{(M343)

Different Compliance, Reporting, or Timetables that are
Responsive to Resources of Small Entities

NPDES permitting authorities can issue general permits
instead of reguiring individual permits. This flexibility avoids
the high application costs and administrative burden associated
with individual permits.

NPDES permitting authorities can specify a time period of up
to five years for small MS4s to fully develop and implement their
program

Analytic monitoring is not required.

After the first permit term and subsequent permit terms,
submittal of a summary report is only reguired in years two and
four (Phase I municipalities are currently reguired to submit a
detailed report each year}.

2 brief reporting format is encouraged to facilitate
compiling and analyzing data from submitted reports. EPA intends
to develop a model form for this purpose.

NPDES Permitting Authorities can phase in permit coverage
for small MS4s serving jurisdictions with a population under
10,000 on a schedule consistent with a State watershed permitting
approach.

Clarifying, Cecnsolidating, or Simplifying Compliance and
Reporting Requirements

The rule aveids duplication in permit reguirements by
allowing NPDES permitting authorities to include permit
conditions that direct an MS4 to follow the reguirements of a
gqualifying liocal program rather than the requirements of a
minimum measure. Compliance with these programs is considered
compliance with the NPDES general permit.

The rule allows NPDES permitting autherities to reccgnize
existing responsibilities among different municipal entities to
satisfy obligations for the minimum control measures.

A further alternative allows a small MS4 to satisfy its
NPDES permit obligations i1f another Jgovernmental entity is
already implementing a minimum coentrol measure in the
jurisdiction of the small MS4. The following conditions must be
met:

1. The other entity is implementing the control measure,

1
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located within an urbanized area and serving a population less
than 1,000 people where the permitting authority has determined
the M84 is not contributing substantially to the pollutant
loadings of an interconnected MS4 and, if the M54 discharges
pollutants that have been identified as a cause of impairment in
the receiving water of the MS4 then the permitting authority has
determined that storm water controls are not needed based on a
TMDL that addresses the pollutants of concern.

The rule allows the permitting authority to waive from
coverage MS4s serving a population under 10,000 where the
permitting autheority has evaluated all waters that receive a
discharge from the MS4 and the permitting authority has
determined that storm water controls are not needed based on a
TMDL that addresses the pollutants of concern and future
discharges dc not have the potential to result in exceedances of
water quality standards,

B. Regulatory Flexibility for Small Construction Activities

Different Compliance, Reporting, or Timetables that are
Responsive to Resocurces cof Small Entities

The rule gives NPDES permitting authorities discretion not
to require the submittal of & notice of intent (NOI) for coverage
under a NPDES general permit, thereby reducing administrative and
financial burden. All constructicn sites disturbing greater than
5 acres must submit an NOT,

Clarifying, Conscolidating, or Simplifying Compliance and
Reporting Reguirements

The rule avoids duplication by allowing the NPDES permitting
authority to incorporate by reference State, Tribal, or local
programs under a NPDES general permit. Compliance with these
programs 1s considered compliance with the NPDES general permit.

Performance Rather than Design Standards for Small Entities

The operator of a covered construction activity selects and
implement the BMPs most appropriate for the construction site
hased on the operator’s storm water pellution prevention plan.
Waivers for Small Entities from Coverage

Waivers could be granted based on the use of a rainfall

ercsivity factor or a comprehensive analysis of water guality
impacts.
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APPENDIX & OF PREAMBLE — GOVERNMENTAL ENTITIES LOCATED FULLY OR
PARTTIALLY WITHIN AN URBANIZED AREA

{This is a reference list only, not a list of all operators of
small MS4s subject to §§ 122.32-122.36. For example, a listed
governmental entity is only regqulated if it operates a small M54
within an “arbanized area” boundary as determined by the Bureau
of the Census. Furthermore, entities such as military bases,
large hospitals, prison complexes, universities, sewer districts,
and highway departments that operate a small MS4 within an
urbanized area are also subject to the permitting regulations but
are not individually listed here. See § 122.26(b} (16) for the
definition of a small MS84 and § 122.32{a) for the definition of a
regulated small MS4.)

{Scurce: 1930 Census of Population and Housing, U.S. Bureau of
the Census. This list is subject to change with the Decennial
Census) .

AL Anniston city

AL Attalla city

AL Auburn city

AL Autauga County

AL Blue Mountain town
AL Caihoun County

AL Colbert County

AL Pale County

AL Decatur city

AL Dothan city

alL FElmore County

AL Etowah County

AL Flint City town
AL Florence city

AL Gadsden city

AL Glencoe c¢ity

AL Grimes town

AL Hartselle city

AL Hobson City town
AL Hokes Bluff city
AL Houston County

AL Kinsey town

AL Lauderdale County
AL Lee County

AL Limestone County
AL Madison County

AL Midland City town


http:122.32-122.36
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T Bunker Hill Village city
TX Cameron County

TX Carrcllton city

TX Castle Hills city
TX Cedar Hill city

TX Cedar Park city

TX Chambers County

TX Ciboleo city

TX Clear Lake Shores city
T Clint town

T4  Cockrell Hill city
TX College Station city
X Celleyville city

TX Collin County

TX Comal County

TX Combes town

TX Converse city

TX Copperas Cove city
TX Corinth town

TX Coryell County

TX Crowley city

TX Dallas County

TX Dalworthington Gardens city
TX Deer Park city

TX Denison <ity

TX Denton city

TX Denton County

TX DeSoto city

X Dickinson city

TX Donna city

TZ Double QOak town

TX Duncanville city

TX Ector County

TX Edgecliff village
TX Edinburg city

TX El Lago city

TX El Paso County

TX Eliis County

TX Euless city

TX Everman city

T Farmers Branch city
TX Flower Mound town
T Forest Hill city

TX Fort Bend County

T Friendswood city

TX Galena Park city

TX Galveston city

98
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TX Lakeside town

TX Lampasas County

% Lancaster city

TX League City city
TX Leander city

TX Leon Valley city
TX Lewisville city

TX Live Qak city

TX Longview city

TX Lubbock County

TX Lumberton city

TX Martin County

TX McAllen city

X Melennan County

TX Meadows city

TX Midiand city

T Midland County

TX Mission city

TX Missouri City city
TX Montgomery County
TX Morgan's Point city
TX Nash city

TX Nassau Bay city

TX Nederland city

T Nolanville city

TX North Richland Hills c¢ity
TX Northerest town

TX Nueces County

TX Odessa city

X Olmos Park city

TX Palm Valley town
TX Palmview city

TX Pantego town

X Parker County

T Peariand city

TX Pflugerville city
X Pharr city

TX Piney Point Village city
TX Port Arthur city
TX Port Neches city
TX Portland city

T% Potter County

TX Primera town

TX Randall County

X Richardson city

TX Richland Hills city
X River Oaks city

100
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TX Webb County

T% Webster city

T Weslaco city

T West Lake Hills city
TX West University Place city
TX Westover Hills town
TX Westworth village

TX White QOak city

TX White Settlement city
X Wichita County

X Wichita Palls city

TX Williamson Ccunty

T Wilmer city

% Windcrest city

T Woodway city

ur Aamerican Fork city
uT Bluffdale city

uT Bountiful city

uT Cache County

uT Cedar Hillis town
uT Centerville city
uT Clearfield city

uTr Clinton city

ur Davis County

ur Draper city

uT Farmingten city

Ut Farr West city

ur Fruit Heights city
aT Harrisville city
UT Highland city

T Hyde Park city

g7 Kaysville city

uT Layvton city

Ut Lehi city

ur Lindon city

uT Logan city

UT Mapleton city

uT Midvale city

uT Millville city

aT Murray city

uT North Logan city
OT North Ogden city
uT North Salt Lake city
Ut Ogden city

uT Orem city

uT Pleasant Grove city

102
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APPENDIX 7 OF PREAMBLE - GOVERNMENTAL ENTITIES (LOCATED OUTSIDE
OF AN URBANIZED AREA) THAT MUST BE EXAMINED BY THE NPDES
PERMITTING AUTHORITY FOR POTENTIAL DESIGNATION UNDER
§ 123.35(b} (2}

{All listed entities have a population of at least 10,000 and a
population density of at least 1,000. A listed entity would only
be potentially designated if it operates a small MS4. See

§ 122.26(b} {16} for the definitien of a small MS54.)

(This list does not include all operators of small MS54s that may
be designated by the NPDES permitting authority. Operators of
small MS4s in areas with populations below 10,000 and densities
below 1,000 may alsoc be designated but examination of them is not
required. Also, entities such as military bases, large
hospitals, prison complexes, universities, sewer districts, and
highway departments that operate a small M34 in an area listed
here, or in an area otherwise designated by the NPDES permitting
authority, may be designated and become subject to permitting
regulations.)

(Scurce: 1990 Census of Population and Housing, U.5. Bureau of
the Census. This 1list is subject to change with the Decennial
Census)

AL Daphne city
AL Jacksonville c¢ity
Al Selma city

AR Arkadelphia city
AR Benton city

AR Blytheville city
AR Conway city

AR El Dorado city
AR Hot Bprings city
AR Magnolia city

AR Rogers city

AR Searcy city

AR Stuttgart city

AZ Bouglas city

Cha Arcata city

Ca Arroyo Grande city
CA Atwater city

Ch Auburn city

Ca Banning city

CA Brawley city
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TX Hereford city

TX Huntsville city
TX Jacksonville c¢ity
T Rerrville city

X Kingsville city
X Lake Jackson city
TX Lamesa city

TX Levelland city

TX Lufkin city

TX Mercedes city

TX Mineral Wells city
TX Mount Pleasant city
TX Nacogdoches city
TX New Braunfels city
TX Palestine city

TX Pampa city

TX Pecos city

X Plainview city

TX Fort Lavaca c¢ity
TX Robstown city

TX Rosenberg city

TX Round Rock ity
T San Marcos city
TX Seguin city

TR Snyder city

TX Stephenville city
X Sweetwater city
TX Taylor city

TX The Celony city
T% Uvalde city

X Vernon city

TX Vidor city

uT Brigham City city
ur Cedar City city
uT Spanish Fork city
uT Tooele city

VA Blacksburg town

VA Christiansburg town
VA Front Royal town

VA Harrisonburg city
VA Leesbury town

VA Martinsville city
VA Radford city

VA Staunton city

VA Waynesboro city

13
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EPA to standardize stormwater controls for construction

By Stephanie Osborn
APWA Washington Office

The U.S. Environmental Protection
Apgency has announced that it will
promulgate a new rule under the
Clean Water Act, called an “effluent guide-
line,” to regulate stormwater discharges
from construction and development activi-
ties, The rule would apply to the public and
private sectors. The regulation is called Ef-
fluent Guidelines for the Construction and
Devclopment Industey, and the vehicle for
implementing it is NPDES stormwater per-
mits for constraction.

EPA says the effluent guidelines would
not, affect municipal separate storm sewer

system (MS4) permits. However, local gov-
emnments are respansible for overseeing the
construction and development activities of
the private sector and for acquiring indi-
vidual stormwater permits for their own
construction activities. Under phase Iof the
federal stormwater program, constructon
disturbing more than five acres requires a
pemit; phase 11 is expected to decrease that
threshokd to ope acre.

The curreat rulemaking timetable re-
quires publication of a proposed rule for the
efffuent guidelines in Decemnber 2000 and a
final rule in December 2002, pursuant to
deadlines outlined in a consent decree un-
der which EPA plans to isste the regulations,
EPA zays it intends for the guidelines to be

OSHA to propose ergonomics rule

By Stephanie Osboern and Dale Crandell
APWA Staff

be Occopational Safety and Health
I Administration plans to propose new
ergonomics rules, which will require
employers to protect workers against a range
of workplace injuries that result from repeti-
tive motion and other physical job require-
ments. The regulations are likely to affect s
broad range of public works activities. A pro-
posed rule is expected for public cornment
this September,

Ergonomics is defined as the science of
fitting a job to a worker. Injuries resulting
from jobs with poor ergonomic design are
called work-related rausculoskeletal disor-
ders such as carpal tunnel syndrome.

Federal OSHA regulations are limited to
the private sector, but local governments are
often expected to cormply, either as a resolt
of goodwill or contract agreements with la-
bor, or by mandate from one of the 25 states
with delegated authority over worker health
and safety issues,

As drafted, the ergonomics rule proposes
to sequentially add different workplace oc-
cupations over tme, focusing first on indus-
tries representing the largest source of
WMSD problems. The initial rale would
cover three types of employers: manufac-
turing operations, manual-handling opera-
tions, and “other jobs in general industry
where there is a demonstrated problem.”

For public works, this initial group po-
6

tentially includes anything from solid waste
collection, waterfwastewater plant opera-
tions, transit operation, and 2 variety of
maintenance functions-street and traffic,
roadway, stormwater systems, vehicle/
equipmeat, parks and grounds, and facili-
ties. The construction industry is specifically
exempted from this initial phase.

Unique to this rule, erponomics require-
ments for employers would be triggered only
after an WMSD incident occurs and is re-
ported. The intent is for requiremnents to be
site-specific and job-specific, meaning an or-
ganization would only identify ergonomic
needs for jobs and locations where an ac-
tual incident or problem exists.

According to the draft rule, the slements
of an organization’s ergonomics program
would be: (1) management leadership and
employee participation; {2) hazacd identifi-
cation and information; (3) job hazard analy-
sis and control; (4) training; (5) medical
manageroent; and (6) prograrn evaluation.
The last four would be required only if a
WMSD incident had been reported.

The full text of the proposed rule, along
with a descriptive summary, is available on
O8HA’s web sile at: hutp:.//www.osha-
sle.gov/SLTClergonomics/index.html.

APWA members wishing to be alerted
when the proposed rule is issued and/or par-
ticipate in a review and comment effort,
contact Dale Crandell, 816-472-6100,
derandell @ apwa.net, or Stephanis Osborn,
202-393.2792 soshorn@apwa.net.

APWA REPORTER

“very prescriptive” in nature, containing

performance standards above and beyond

current NPDES permit requirements, As a

result, the rulemaking process is hkely to

be technically riporous and could take as
fong as five or six years to complete. The

agency has reguested a two-year extension

to the deadlines but is not certain whether

that extension will be granted,

EPA held an initial public meeting to dis-
cuss the rulemaking April 20, 1999, in Wash-
ington, 22.C, The following are important
points from the meeting.

* Effluent guidelines are technology-
based standards, historically
promulgated in the form of end-of-
pipe limits. EPA intends for this
regulation to be in the formof .
deteiled performance standards for
best management practices; however,
they have not ruled out the imposi-
tion of end-of-pipe limits,

EPA’s intended approach is to collect
information and performance data on
the best erosion and sediment control
practices for construction and
development and then base the
efflvent guidelines on thase practices
and “raise the bar” for national
programs.

» EPA will be evaluating pollution-
control practices for conventional
and toxic pollutants. They will
avaluate the “treatability” of the
wagtewater stream. It is not ¢lear at
this point whéther the agency conld
require treatment of stormwater.
Regarding post-development, EPA
may inclede performance standards
related to low-impact development,
e.g., new-development site design.
Targeted practices include reducing
impervious surface area; preserving
stream buffers, natural wetlands and
riparian comridors; limiting distur-
bance of soil and vegetation; and
maintaining the natural infiltrative
capacity of an area.

Asthe rulemaking moves forward, ment-
bers may provide technical input and influ-
ence the final product. For more informa-
tion, contact: Eric Strassler at EPA at 202-
2607150 or strasslereric@epa.gov.Or visit
the website: www.epa.gov/OST/guide/con-
struction. #

June,
~FEBRUARY 1559
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THIB FORM REPLAGES PREVIOUS FORM 3510:6 (8-58)
Bee Reverss or ingdrudlions

Form Approved, ONB Ka 20400188

NPDES
FORM

United Stales Envdronmental Prolection Agenoy
Washington, BC 20450
Notics of Inteni NOI} for Qonm Water Discharges Associated with
CONSTRUCTION ACTWITY Under a NPDES General Permil

wEPA

Subsrrission of this Netise of [#iert constitules notice that the parly identited in Section: | of #his form ilends to be authorized by a NPLES pernill issued
forstormwaler discharges assogated with constrasion activilty in the Stetedfindan Country Lard identfied in Sedtion |l of this form. Submission of this Nolice
of Irtert afsc constiios notice that the parly identified in Section | of this form meets the eliginility reguirernents in Part 1.8, of the general perrri fncluding
trase related to peaieciion of endanoens spedes delerned ivough the migcedures in Addenduem A of the genecal peemit), understands thet contirrsed
andhorization 1© deckage is coniegent on eairteining permil ¢l and that Irplerreniation of he Slormhater Pollution Prevention FPlan fequinsd under
Part [V of the general parmit will begin 2t B time the permities coramences waork onthe consiruction pioiect identified inSecion 1 befow.  IN GRDER TC
CETAIN AUTHORIZATION, ALL INFORMATION RECUESTED MUST BE iNCLUDED O THIS FORM. SEE INSTRUCTICNS O BACK OF FORM.

1. QererCOperator (Applicant) information

Pl

samer LB DL L L L2 B 13 b4ttt p et el 1t opene Bt bl 1]
Status of

3 uoro [0 VU0 10 000 O YOO VO Y O O YOO T O O O VO OO VO N N NN O N A R Oaneﬂcpefator:D
oty L L L LB L il g b b i i it 1 i gl i] saelld zipcedsl [ 11§ 181 1]
. , Is the facilty located on indian
i Project/Sta nformation Country Lands?

Projectbame: Lol L L L U 0 L L B VBB i LA it i1 11| Yes [ ] no[]
Projectaddesstocgor: L1 ¢ L L (L 6 )t bttt b v e b gkt

oy Lot e rr e e gl it smel ] zipcee Ll ot 18y o)
tatucte: L L L L L] tengtwee bt P11 R Tier vl I I O T T 1 T I
Hias the Somm Werer Follilion Frevention Pian (SWPRO) been repare? Yes [ | No [

Opfioral Address of lecalion of

SWPPP for viewing {] Address in Section Jabove || Address it Ssction fabove || Other address (f knowr] beiow:

SWPPP Fhone:
Adgess: L | 1 4 F | 1 £t g e e ke Las e el
P AN T N N Y O O O O O O O O S O O S O 0 R~ 7 IO Zpeade LB 11 BE 1 g1 ]
NamofReceivirg%tEf:!IIIIIIIIIEI!?I[I%liil%l]

I N T T O I O O Based o imstrustion provided i Addendhon A of the permit, are

Month Doy Yesr Mot Day  Year there any Bsted endangered of iiveatened spedes, of desigraied
Estirmated Construction Start Date Estimated Competion Date sriticat habial inthe project area?

Estimate of

Eslimate o

ves [ ] we ]

| tive satisfied perml sligitdity wih regam o proteciion of
wixfangered spadiss Brough e hdesledsedion of Fent 1B32(0)

farea lo be dsturbed (fo rearestacre), [ L 1 8 [ ¢ |

f Likelihood of Discharge (shoose arly onel:

1. [ Uniikely 3 ) Oneeperweek 5[] Confiruml | of e perreit {ohetk one of more bakesy
2 [} ocepermoth 4 ] once per day @] o] o @]
HI. Certification

1 zertify under penalty of law that Hhis document and all aiachments were prapansd under iy difections o supenvisionin accordance with a systemn
designed i asse ad qualified persorre( prope:ly pather and evahssle the Pformstion subyrilied.  Based onumy oy of he penson o persons wio
manage this system, or those persons direcily responsitie Birgathericg the omation, $is inforretion stbmiled i, o the best of my Krovledge and
belied, frue, sccurste, and complete Famawars that there are sipnificant penalties [y subeitiing false iforation, ngladirg the pogssiiylity of fine and
imgriseTenert for knowing vidlasans.,

PiotMeme: L L L L 1t P L LU L E LI T r il pee L1l
Signature;
E98 Form 35109 replaced 35108 (5-68)
2:32:56 AM

7/20/98
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SEPA

instructions -~ EPA Form 3510-3
Notico of Intant (NOI} for SBtorm Water Discharges Associated with

Form Approved.  OMB No. 2040-0188

Canstroetion

ity ta be Coverad Under 4 NPDES Permit

Who Must File 2 Notice of Intent Form

Under the provisions of the Clean Waler Adt, a5 emendad, {33 U.8.0, 1254
at.seq.; the Act), exoarz ay provided by Port 5.3 the pornilt, Fodoral law
prohibits ¢f et of poliuiants In stom walar from construction activities
withoud & Nak Podutant Discharge Elimination Parmt. Oporatons)
of eonstruction sites where 5 or mors aores are dishubed, smalior sties that
are part of a larger conunon pian of dovelopment or sale whers thers is a
cumidativa disturbance of at least 5 acras, or any site designated by tha
Direclor, must submit an NOI to obtain coversge under an NPDES Storm
Watar Consiruction General Permit, If you have questions about whethey
yuu nesd a pernit under the NPDES Storm Water program, of If you need
information as to whather a particular program i3 adminlstersd by EPA or
a Siete agency, write to or telaphone the Notica of Intent Processing Canter
al {703) 331-3230,

Where o Filo HOi Form

NOls rust be sent to the foliowing addrass:
Storm Water Notice of Intont {4203}
USEPA

401 M, Strest, SW
Washington, D.G, 20460

Do not send Storm Water Pollution Prevantion Plans (SWPPPs) to the

above addrass. For ovemight/express defivery of NOls, ploasa ncluds the

tf*o:ﬂ df:’mﬂber 2104 Northeast Mail and phona numbar {202} 260-3541% In
address,

When ta File
This form must be filad atloast 48 hours bafore construction baging,

Completing the Form

CGBTAIN AND READ A GOPY OF THE APPROPRIATE EPA STORM WATER
CONSTRUCTION GENERAL PERMIT FOR YOUR AREA. To complels
this form, type oF print, ming?]eppercssa ioitars, in the appropriate areas
only. Please place sach characlar botween the marks {abbreviate
necassary o stay within the numbar of characters aflowad for sach #em).
Use one space for oreake betwesn words, but not for punciuation marks
urfgss thay ars naeded fo cianfy your rasponss. I you have any quastions
on this torm, call the Motice of Intent Procassing Center al {703} 5313239,

Section L. Facllity Owner/Operator (Applicant} Information

Provide the fogs! riame, malling address, and isfephons number of the
?gm, v, public organization, or any other antity thet moot gither of the
edlowing iwo oriteria; (1) they have operational conlrol aver construction
plures ared . including the abilily to make modificstions to those

anvd specifications; or {2} they have the dayo-day oparationn! control
ol those actities at the projact necossary to ensure complianes with SWPPP
rexjulraenents or other pernit conditions. Each person that magts either of
thase critoria smust fils tis jorm. Do not use & colloquial nams. Comespan-
doncs for the pamit will bs sant %o this addrass,

Erdor tha appropoiats lafter fo indicate the lagal status of the ownerogeraior
of tha projecl: F = Fedoral; § = State; M = Public {other than fedeml or
shate) P = Privata.

Saction #, Project/Site Information

Erder the official of legal nams end complste sirest address, Jncmd!n? chty,
courdy, sinte, 2ip code, and 8 numbaer of the project or sits. I if lacks
& street address, Inglicate a gengral statoment the location of the site
{5.4., interagction of State Highways 81 and 34). Complate site Information
must be provided for permlt coverags to be granted.

The appficant must also provids the latitude and longitude of the facility in
degreas, minutes, and seconds 1o the nearest 15 seconds. The lalituda
and fongthade of your facility can be focated on USGS quadrangle maps.
Gundirangto maps can bo obtained by caliing 1-800 USA MAPS, itude
and fatituds may also bo obtalned at the Census Burean Intemat site;
http:/Awww.canaus. govicgh-binfgazetiaer.

Latiyde and fongitude for a facliity In dacimal form must be converted fo
degress, minutes and seconds for proper entry on the NO! form. To convert
decimal latitude or longltude to dagreas, minutes, and ssconds, foflow the
staps In the following example,

Convert decimal latihxie 45.1234567 to degrees, minutes, and seconds.

‘Ig Tha numbers o the Isft of the decimal point are degrees.

23 To obtain minutas, muitiply the first four numbera ta the dght of tha
dacimal point by 0.006. 1234 x .006 = 7.404.

3} The numbsrs to the lolt of the dacimal point in the result cbtained in

step 2 are the minutes: 7',

4} To ubiain seconds, multiply the remalning throe numbers to the dght of
the decimal from the resultin step 2 by 0.06: 404 x 0.05 =24.24. Since
gle‘mmham to the right of the decima! point are not used, the rasult is

5) The conversion for 45.1234 = 45° 7° 24",
Indicate whather the profect Is on Indian Country Lands.

Indicate if the Storm Water Pallution Prevention Plan (SEWPPP) has bean
daveloped, Reler to Part iV of the general penmit for information on SWFPPs.
To be eligibia for caverage, a SWPPP must have been prepared.

Optional: Provids the addrass and phore nurmber where the SWPPP can
g viewad it ditferant from addresses previcusly given, Check appropriate
X,

Enter the nama of the closest water body which receives the projects
ronstriction storm water discharge,

Erder the estimated constryction stant and complation dates using four digits
for the yoar (.6, 052771098} e

Enter the ostimated ares to be disturbed including but not fimited W
bhing, excavation, graﬂin‘?, ased uliitles aned Infrashuciurs inskslistion.
tilicate to the nearsst acro; i iass than 1 aCre, enter ™1.” Note: 1acre=
43580 5. 1.
[ndicate your best estmate of the likeihood of stonm watsr discharges fram
the project. EPA recognizes that actual discharges may differ from this
asfimads due lo unforasesn or chance droumstances.

indicute If there are any listad endangerad or thregtened species, or
designated grifical habital in the prefect area,

Indicats which Part of the perrdt that the applicant is sligible with regard
gg}mm of sndangared or threatanad specias, or dssignated cntical

Section 1. Certification

Faderal Sinkdas provide for severa penaltias for submitting false Information
on this apgg:mﬁca form. Fedami regulations rogquire this applicaton to be
signed g5 Tollows:

For a corparation: by a rasponsible corporate officer, which means:
{1} president, secratary, freasurer, of vice prosident of the corporation In

of a principal business function, or any other person who parforms
similer pulicy or decision making functions, or (i) the manager of ane or
e rnarufactering, , or operating faciliies employing more than
250 porsong o having gross annual sales or expenditures exceading $25

redllicon (in second T 1980 dollars), i autharity to sign documants has
begn aseigned or delegated 10 the manager in accordanca with corparate
provéachres;

For i parinership or sola propriatorship: by a generat pariner of the proprigtor,
or

For a municipallty, stata, federal, or ather public faciity: by sither a principal
axotive or ng elaclad officlal. An unsignad or endated NO will
not ba granted permit coverage.

Paperwork Reduction Act Motics

Fublie reporting burden for this application e estimated to average 3.7
hours. This estimates includas time for raviewlng instructions, searching
exigting data sources, gam%mmmm tha dete neaded, and
gn‘ﬁaﬂagand movdawing the ool of informabon, An agency ray not

ct or sponsot, and & pereen is not reguired to reapond to, a oollastion
of Information unlass &t displays & currsntly valld OMEB condrol number,
Sorw commaents ragarding the burden estimats, any ather aspect of e
coliaction of infermation, or sugpestions for improving this form, including
any suggestions which may insreass or radues this burden to: Direstor,
OPPE Reguiaiory dormetion Division (2157], U.S. Envil Protection
Agancy, 401 M Stroet, SW, Washington, D.C, 20460, Includs the OMD
control member on any corespondsncs. Do not send the completed form
to this addrass,
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ENVIRONMENTAL PROTECTION
- AGENCY

[FRL-6119~7]

Reissuance of NPDES General Permits
for Storm Water Discharges from
Construction Activities in Reglon 6

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of final NPDES general
permits.

SUMMARY: Region 6 is issuing the final
National Pollutant Discharge
Elimination Systern {NPDES) general
permits for storm water discharges
assoclated with construction activity in
Repion 6. EPA first issued permits for
these activities in September 1992,
These perinits subsequently expired in
September 1887. Today's permits,
which replace those expired permits,
are similar to the permits issued in
1882 The main changes from those
1992 permiis are summarized in the
SUPPLEMENTARY INFORMATION section,
balow.

ADDRESSES: The index to the
administrative record and the complete
administrative record are available at
the Water Docket, MC~4101, 11.S. EPA,
401 M Street SW, Washington, DC
20460. Copies of information in the
record are available upon request A
reasonable fee may be charged for
copying. The index to the
administrative record is also available
from EPA Region 6, Water Quality
Protection Division, Customer Service
Branch (BW0-CA) 1445 Ross Avenue,
Suite 1200, Dalias, TX 75202.

DATES: These general permits shall be
effective on July §, 1998.

NOTICE OF INTENT: A NGTICE OF INTENT
{NOI) FORM MUST BE SUBMITTED TO OBTAIN
COVERAGE FOR STORM WATER DISCHARGES
LINDER THESE PEAMITS. THE NOI FORM IS
GIVER IN ADDERDUM C OF THESE PERMITS.
HEADLINES FOR SUBMITTAL OF NOI'S ARE
PROVIDED IN PART iLA OF THE PERMITS.
FOR FURTHER INFORMATION CONTACT: For
further information on the NPDES
Construction General Permits, call the
EPA Region § Storm Water Hotline at |
800-245-6510. Information is also
available through the EPA Region 6's
storm water web site at “http://

www .epa.govireglonB/sw/ and on the
PIPES bulletin board web site at “*http:/
fpipes.chsg saic.com/pipes.htm’,

SUPPLEMENTARY INFORMATION:

Contents

{. Introduction

1. Answers to Coramon Questions

I Section 401 Certification and Coastal
Zane Management Act

V. Endangered Species Protectlon

V. Historic Properties Protection

V1. Repulatory Review {Executive Order
12866}

VI Unfunded Mandates Reform Act

YIH. Papsrwork Reduction Act

. Regulatory Flexdbility Act

L Introductiosn

The United States Environmental
Protection Agency Region 6 office is
reissuing the general permits which
authorizes the discharge storm water
associated with construction activity. As
used in this permit, “storm water
associated with construction activity”
means construction activity disturbing
at least five acres, or construction
activity disturbing less than five acres
which is part of a larger common plan
of development or sale with the
potential to disturb cumulatively five or
more acres (See 40 CFR
122.26{B){14))).

These permits replace the previous
Baseline Construction General Permits
which were issued for a five-year term
in September 1992, The most significant
changes from the 1992 permits are:

P New conditions to protect Tisted
endangered and threatened species and
critical habitats;

b Expanded coverage to
construetion sites under five acres of
disturbed land which are not part of a
larger common plan of development or
sate when an operator has been
designated by the Director to obtain
coverage.

- A requirement to post at the
construction site the confirmation of
permit coverage (the permit number or
copy of the Notice of Intent (NOT) il a
permit number has not yet been
assigned) including a brief description
of the project;

W Storm water pollution prevention
plan pecformance objectives have been
added.

These general permits for storm water
discharges associated with consthuction
activity was proposed on june 2, 1997
{62 FR 29786}, and are hereby issued for
the following areas in Region 6: The
States of New Mexico and Texas; Indian
Country lands in Louisiana, Oklahoma,
Texas and New Mexico {except Navajo
Reservation Lands and Uie Mountain
Reservation Lands); and oil and gas
consiruction In the State of Oklahoma.

11, Answers to Common Questions

In this section, EPA provides answers
to some of the more common gquestions
on the construction storm water
permitting program. These answers are
fairly broad and may not take into
account all scenarios possible at
consteuction sites. More details on these
issues are provided at 63 FR 7858

{February 17, 1988} in the "Summary of
Responses to Comments on the
Proposed Permit” section of the
redssuance of NPDES General Permits
From Construction Activities for
Regions 1,2. 3,7, 8, 8and 10.

How do | Know if | Need a Permit?

You need a storm water permit if you
can be considered an "operator” of the
construction activity that would result
in the “"discharge of storm water
associated with construction activity.”
You must hecome a permittee if you
meet either of the following twa criteria:

- You have operational control of
construction project plans and
specifications, including the ability to
make modifications to those plans and
specifications; or

P You have day-to-day operational
centrol of these activities at # project
which are necessary to ensure
compliance with a storm water
pollution prevention plan (SWPPF) for
the slte or other permit conditions {e.g.
you are authorized to direct workers at
a site o carry out activities required by
the SWPPP or comply with other permit
conditions).

Thers may be more than one party at
a site performing the tasks relating to
“operational control” as defined above.
Depending on the site and the
relationship between the parties (e.g..
owner, developer), there can either be a
single party acting as site operator and
consequently be responsible for
obtalning permit coverage, or there can
be two or more operators with all
needing permit coverage. The following
are three general operator scenarios
{variations on any of the three are
possible as the number of “owners™ and
contractors increases):

W Owner as Sole Permittee, The
property owner designs the structures
for the site, develops and implements
the SWPPP, and sarves as general
contractor {or has an on-site
representative with full authority o
direct day-to-day operations}. He may be
the anly party that needs a permit, in
which case everyone else on the site
may be considered subcontractors and
nst need permit coverage.

P Contracror as Sofe Permmittee. The
property owner hires a construction
company to design the project, prepare
the SWPPP, and supervise
implementation of the plan and
compliance with the permit (e.g., a
“turnkey” project}. Here, the contractor
would be the only party needing a
permit. It is under this scenario that an
individual having a personal residence
built for his own use {e.g.. not those o
be soid for profit or used as rental
property) would niot be considered an
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operator. EPA believes that the general

- contractor, being a professional in the
building industry, should be the entity
rather than the individual who is better
equipped to meet the requirements of
both applying for permit coverage and
developing and properly implementing
a SWPPP. However, individuals would
meef the definition of "operator” and
require perrrit coverage in nstances
where they perform general contracting
duties for construction of their personal
residences.

P Owner and Contractor as Co-
Permittees. The owner retains control
over any changes to site plans, SWPPPs,
or Storm water conveyance or control
desipgns: but the contractor is
responsible for overseeing actual earth
disturbing activities and daily
implementation of SWPPP and other
permit conditions. In this case, both
parties may need coverage.

However, you are probably not an
operator and subseguently do not need
permit coverage ifi

P You are a subcontractor hired by,
and under the supervision of, the owner
or a general contractor (i.e., if the
contractor directs your activities on-site,
you probably are not an operator); or

B your activities on site result in
earth disturbance and you are not
legally a subcontractor, but a SWPPP
specifically identifies someone other
than you {or your subcontractor} as the
party having operational control to
address the impacts your activities may
have on storm water quality {i.e.,
another operator has assumed
responsibility for the impacts of your
construction activities). Thiz particular
provision will apply te most utility
service line instaliations. For further
information concerning whether utility
service line installations meet the
definition of operator and require
permit coverage, see the discussion
under “Installation of Utility Service
Lines™ in Section VI, Summary
Response to Public Comments of the
Fact Sheet.

In addition, for purposes of this
permit and determining who isan
operator, “owner” refers to the party
that owns the structure being built,
Ownership of the land where
consttuction is eccurring does not
necessarily imply the property owner is
an operator @.g., a landowner whose
property is being disturbed by
construction of a gas pipeline).
Likewise, if the erection of a structure
has heen contracted for, but possession
of the title or lease to the land or
structure is not to occur until after
construction, the would-be owner may
not be considered an operator {(e.g.,

having a house built by a residential
homebuilder).

My Project Will Disturb Less Than Five
Acres, but it May Be Partof a "Larger
Common Plan of Development or Sale.”
How Can I Tell and What Must ] do?

If your smaller project is part of a
arger common plan of development or
sale that collectively will disturb five or
more acres {e.g., you are building on six
half-acre residential lots in a 10-acre
development or are putting in a parking
lot in a large retail center] you need
perrait coverage. The “plan” ina
common plan of development or sale is
broadly defined as any announcement
or piece of documentation {including a
sign, public notice or hearing, sales
pitch, advertisernent, drawing, permit
application, zoning request, computer
design, ete.) or physical demarcation
{Including boundary signs, lot stakes,
surveyor markings, etc.) indicating
construction activities may occur on a
specific plot. You must still meet the
definition of operator in order to be
required to get permit coverage,
regardless of the acreage you persorally
disturb. As a subcontractor, it is
unlikely you would need a permit,

For some situations where less than
five acres of the original common plan
of development remain unideveloped, a
permit may not be needed for the
construction projects “filling in”" the last
parts of the common plan of
development. A case In which a permit
would not be needed is where several
empty lots totaling less than five acres
remain afer the rest of the project had
been completed, providing stabilization
had also been completed for the entire
project, However, if the total area of all
the undeveioped lots in the original
cornmon plan of development was more
than five acres, a permit would be
needed.

When Can You Consider Future
Construction on a Property To Be Part
of a Separate Plan of Development or
Sale?

In many cases, a corumon plan of
development or sale consists of many
small construction projects that
collectively add up to five (8} or more
acres of total disturbed land. For
example, an original common plan of
development for 4 residential
subdivision might lay out the streets,
house lots, and areas for parks, schools
and commercial development that the
developer plans to build or sell to others
for development. All these areas would
remain part of the common plan of
development or sale until the intended
construction oceurs. After this inltial
plan is completed for a particular

x

parcel, any subsequent development or
redevelopment of that parcel would be
regarded as a new plan of development,
and would then be subject to the five-
acre cutoff for storm water permitting.

What Must [ do to Satisfy The Permit
Eligibility Requirements Related to
Endangered Species?

In order to be eligible for this permit,
you must follow the procedures and
examples found in Addendum A for the
protection of endangered species. You
cannot submit your NOI until you are
able to certify your eligibility for the
permit. Enough lead time should be
built into your project schedule to
accomplish these procedures. If another
operator has certified eligibility for the
project {or at least the portion of the
project you will be working on) in his
NOI, you will usually be able to rely on
his certification of project eligibility and
not have to repeat the process. EPA
created this “coat tail” eligibility option
for protection of endangered species to
allow the site developer/owner to obtain
up-front “clearance” for a project,
thereby aveiding duplication of effort by
his contractors and unnecessary delays
in construction.

What Doses the Permit Require
Regarding Historic Preservation?

Today's permit does not currently
impose requirements related to historic
preservation, though EPA may modify
the permit at a later date after further
discussions with the Advisory Council
on Historic Preservation. Therefore,
under today’s permit, EPA will conduct
consultations as it did under the pre-
existing Baseline Construction General
Permit on a case-byy-case basis as
needed. Removal of the proposed permit
provisions related to historic
preservation in no way relieves
applicants and permittees of their
obligations to comply with applicable
State, Tribal or local laws for the
preservation of historlc properties. EPA
reminds permittees that according to
section 110k} of the National Historic
Preservation Act (NHPA), an intentional
action to significanily adversely affect
historic resources with intent to avoid
Federal historic preservation
requirements may jeopardize future
permit coverage for such a permittee.

How Many Notices of Intent (NOls} Must
1 Submit? Where and When Are They
Sent?

You only need to submit one NOI to
cover all activities on any one common
plan of development or sale. The site
map you develop for the storm water
pollution prevention plan identifies
which parts of the overall project are
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under your control. For example, if you

-~ are a homebuilder in 2 residential

" development, you need submit only one
NOI to cover all your lots, even if they
are on opposite sides of the
development.

The NOI must be postmarked two
days before you begin work on site. The
address for submitting NQIs is found in
the instruction portion of the NOI form
and in Part 11.C. of the CGP. You must
also Iook in Part X of the permit to
determine if copies of the NOI form are
to be sent to a State or Indian Tribe.

IF I Am on an ongoing Construction
Prgject, do I Have to Fill in a New NOI
To Be Covered by the Permit?

Yes, if you are oh an ongoing
construction project, a construction
project which staried prior to the
effective date of this permit, you must
complete a revised NOI Form EPA
Form 3510~9) to obtain coverage under
this permit. However, applicants who
have previously submitted an NOI for
permit coverage prior to the effective
date of this permit have the option to
leave the section regarding Addendum
A on endangered species blank unless
there is 2 potential impact on
endangered species or thelr hableat.

How do I Know Which Permit
Canditions Apply fo Me?

You are respansible for complying
with a1l parts of the permit that are
applicable to the construction activities
you perform. Part lILE. of the permit
defines the roles of various operators at
a site, In addition, several States and
Indian Tribes require alternative or
additional permit conditions, and these
can be found in Part X of the permit,

Do I Have Flexibility in Preparing the
Storm Water Pollution Prevention Plan
{SWPPF} and Selecting Best
Management Practices (BMPs) for My
Site?

Storm water poliution preventon
plan requirements were designed to
allow maximum flexibility to develop
the needed storra water controls based
on the specifics of the site. Some of the
factors you might consider include:
maore stringent local development
requiirements and/or building codes;
precipitation patterns for the area at the
time the project will be underway, soil
types; slopes; layout of structures for the
site; sensitivity of nearby water bodles;
safety concerns of the storm water
controls {e.g., potential hazards of water
in storm water retention ponds to the
safety of children; the potential of
drawing birds to retention ponds and
the hazards they pose to aircraft}; and
coordination with other site operators.

Must Every Permitiee Have His Own
Separate SWPPP or Is a Joint Plan
Allawed?

The only requirement is that there be
at least ong SWPPP for a site which
incorporates the required elements for
all operators, but there can be separate
plans if individual permittees so desire.
EPA encourages permittees to explore
possible cost savings by having 2 joint
SWPPP for several operators. Ior
example, the prime developer could
assumg the inspection responsibilities
for the entire site, while each
homebuilder shares in the installation
and maintenance of sediment teaps
serving common areas.

If & Project Will Not Be Completed
Before This Permit Expires, How Can |
Keep Permit Coverage?

If the permit is reissued or replaced
with a new one before the current one
expires, you will need to comply with
whatever conditions the new permit
requires in order Lo transition coverage
from the old permit. This usually
includes submitting a new NOL If the
permit expires before a replacement
permit can be issued, the permit will be
administratively “continued.” You are
automatically covered under the
continued permit, without needing to
submit anything to EPA, until the
earliest of:

P The permit being reissued or
replaced;

P Submittal of a Notice of
Termination (NOT);

B Issuance of an individual permit
for your activity; or

P The Director issues a formal
decision not to reissug the permit, at
which time you must seek coverage
under an alternative permit.

When Can I Terminate Permit Coverage?
Can I Terminate Coverage {i.e,, Liability
for Permit Compliance) Before the Entire
Project Is Finished?

You can subimit an NOT for your
portion of a site providing: (1) You have
achieved [inal stabiljzation of the
portion of the site for which you are a
permitiee (including, if applicable,
returning agricultural land to its pre-
construction agricultural use); (2)
another operator/permittec has assumed
contro! according to Part VIL.G.2.c. of the
permit over all areas of the site that have
not been finally stabilized which vou
were responsible for (for example, a
developer can pass permit responsibility
for lots in a subdivision to the
homebuilder who purchases those lots,
providing the homebuilder has {iled his
own NO: or (3} for residential
construction only, you have completed

temporary stabilization and the
residence has been transferred to the
homeowner.

111. Section 401 Certification and
Coastal Zone Management Aci

Section 401 of the Clean Water Act
states that EFA may not issue an NPDES
permit until the State in which the
discharge will ariginate grants or waives
certification to ensure compliance with
appropriate requirements of the Act and
State law. The Bepion has received
section 401 certification from the
appropriate States and Indian Tribes for
all facilities covered by today's permits.
Additional permit requirements were
required as a condition of certification
by the State of Texas and by the Pueblos
of Isleta, Nambe, Picuris, Pojoaque,
Sandia, Tesuque and Santa Clata in
New Mexico. These additional permit
requirements are contained in Part X of
the permits.

The Coastal Zone Management Act
{CZMA) requires all Federal permitting
actions to be reviewed for consistency
with each approved State Coastal Zone
Management Plan. Texas is the only
State covered by these permits that has
an approved Coastal Zone Management
Plan. EPA Region 6 has determined that
the permit is consistenl with the Texas
Coastal Zone Management Plan. The
Texas Coastal Zone Management Plan
procedurses for Federal consistency with
Coastal Management Program poals and
policies (31 TAC 5065.12) state that if an
activity requiring a state agency or
subdivision action above thresholds
requires an equivalent Federal permit,
the Texas Coastal Coordination Council
may determine the consistency of the
state agency/subdivision action or the
Federal permit, but not both, Permittees
whose construction projects are located
within the boundary of the Texas
Coastal Management Program above
thresholds will be required, as a part of
pre-construction project approval, to
have a consistency review by the Texas
Council. An additional consistency
review by the Texas Coastal
Coordination Council of the storm water
discharges from these construction
projects covered by today's permit is,
therefore, not required.

IV. Endangered Species Protection

A, Background

The Construction General Permit
{CGP} also contains conditions to ensure
the activities regulated by it are
protective of species that are listed
under the Endangered Species Act
{ESA} as endangered or threatened
{known as “listed species’}, and listed
species habitat that is designated under
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the ESA as critical {"critical habitat"}. In
-~ addition, the permit’s coverage does not

" extend to discharges and discharge-
related activities likely to jeopardize the
continued existence of species proposed
but not yet listed as endangered or
threatened or result in the adverse
modification of habitat propesed to be
designated critical habitat.

The ESA places several different
requirements on activities covered by
the CGP. First, section 9 of the ESA and
the ESA implementing regulations
generally prohibit any person from
“taking~ a listed animal species {e.g.,
harassing or harming it) unless the take
is authorized under the ESA. This
prohibition appiies to all entities and
inchudes EPA, permit applicants,
permittees and the public at large.
Second, section T(a)(2) of the ESA
requires that Federal agencies consult
with the Fish and Wildlife Service
{FWS; or the Mational Marine Fisheries
Service (NMFS} {"the Services”) to
insure that any action authorized,
funded or carried out by them falso
known as “agency actions') are not
tikely to jeopardize the continued
existence of any listed species or result
in the destruction or adverse
modification of critical habitat.
Jeopardizing the continued existence of
a listed species means to engage in an
action that reasonably would be
expected, directly or indirectly, to
reduce appreciably the iikelihood of
both the survival and recovery of a
listed species in the wild by reducing
the reproduction, numbers or
distribution of that species {See 40 CFR
402 .02}.

The ESA section 7 implementing
regulations at 50 CFR 402 apply this
consultation requirement to any action
authorized by a Federal agency that may
affect listed species or critical habitat,
including permits. This effect, among
other things, can be beneficial,
detrimental, direct and indirect. The
issuance of the CGP by EPA is thus
subject to the ESA section 7{aH2)
consultation requirements. Finally, ESA
section 7{a)(l) directs Federal agencies
to use their authority to further the
purpeses of the ESA by carrying out
programs for the conservation of listed
species, and section 7(a)(4) directs
Federal agencies to confer with the
Services on Agency actions likely to
Jjeopardize the existence of species
propesed but not yet finally listed or
result in the adverse modification of
critical habitat proposed to be
designated.

The ESA regulations provide for two
types of consultation: formal and
informal. Informal consultation is an
optional process that includes

discussions, correspondence, ete.
between the Services and a Federal
agency or a designated non-Federal
representative (NFR} to determine
whether a Federal action is likely to
have an adverse effect on listed species
or critical habitat. During informal
consultation the Services may suggest
modifications to the action that a
Federal agency, permit applicant or
non-Federal representative could
implement to avoid likely adverse
effects to listed species or critical
habitat, If adverse effects are Hkely and
those effects cannot be addressed
through Informal consultation, then
formal consultation generally sceurs.

Also of relevance for the CGP are ESA
section 10 incidental taking permits.
Section 10 of the ESA allows persons,
including non-Federal entities to
incidentally take listed animal species,
where otherwise prohibited, through the
issuance of a permit after develepment
of a habitat conservation plan (HCP).
These procedures were developed to
altow non-Federal entities such as
developers to, among other things, alter
habitat without incurring takings
Hability where take 15 minimized to the
extent practicable.

B. Conditions in the June 2, 1997
Froposed Permit To Protect Spacies and
Critical Habitat

The CGP was proposed with a mimber
of conditions to ensure that storm water
discharges and best management
practices (BMPs) to control storm water
runoff were protective of listed species
or critical habitat. Specifically, coverage
under the proposed CGP would be
granted only under the following
circumstances:

1. An applicant’s storm water
discharges or BMPs to control storm
water runoff were not likely to adversely
affect listed species (identified in
Addendumn A of the permit} or critical
habitat; or

2. The applicant’s activity was
previously authorized under §7 or §10
of the Endangered Species Act ESA)
and that authorization addressed storm
water discharges and BMPs o control
storm water runoff; or

3. The applicant's activity was
consldered as part of a larger, more
comprehensive assessment of impacts
on endangered and threatened species
under § 7 or § 10 of the ESA which
accounted for storm water discharges
and BMPs to control storm water runoff,
or

4. Consultation under §7 of the ESA
was conducted for the applicant’s
activity which resulted in elther a no
jeopardy opinion or a written

concurrence on a finding of no
likelihood of adverse effects; or

5. The applicant’s activity was
considered as part of a larger, more
comprehensive site-specific assessment
of impacts on endangered and
threatened species by the owner or other
operator of the site and that permittee
certified eligibility under items 1., 2., 3.
or 4. above.

The proposal required that applicants
assess the impacts of their “storm water
discharges” and “BMPs to control storm
water runcfi’” on listed species and
eritical habitat that are located “in
proximity” to the those discharges and
BMPs when developing Storm Water
Pollution Prevention Plans (SWPPPs) as
part of the application process. The
proposed CGP also required applicants
to include measures in SWPPPs to
protect listed species and critical
habitat. “In proximity” was defined in
Addendum A to Include species:

» Located in the path or immediate
area through which or over which
contaminated point source storm water
flows fram construction activities to the
point of discharge inte the receiving
water;

M ocated in the immediate vicinity
of, or nearby, the point of discharge into
receiving waters; or

P Located in the area of a site where
storm water BMPs are planned or are to
be constructed.

EPA also solicited comment on
whether the area or scope of impacts to
be considered by applicants should be
broadened to encompass listed species
found on the entire construction site
and not just those spectes found “in
proximity"” as currently defined in
Addendum A.

Failure by permittees to abide by
measures in their SWPPPs to protect
$pecies and critical habitat would
invalidate permit coverage. Attached to
the proposed permits were instructions
{Addendum A) to assist permit
applicants in making this inquiry. The
proposal indicated that a county-by-
cournty species 1ist would be included in
Addendum A of the final permit to
assist applicants in determining if listed
species might be "in proximity” to
storm water discharges and BMPs. EPA
did not provide a draft species list in
proposed Addendum A. Instead, EFA
referred comumenters to a similar species
st that was used for an earlier EPA-
issued storm water permit, the
Multisector Storm Water General
Permit, that was issued on September
28, 1995 (Sex 62 FR 29792, note 12, June
2, 1897),
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C. Final CGP Conditions T Protect

- " Listed Species

On April 28, 1997, EPA entered into
formal consultation with the Fish and
Wildlife Service (FWS) and the National
Marine Fisheries Service (NMFS) (the
“Services'} for issuance of the CGP.
Alfter discussions with the Services,
EPA terminated formal consultation and
enizred into ESA section 7 informal
consultation and conferencing with the
Fish and Wildlife Service (FWS} and the
National Fisheries Service Services
{NMPFS) on June 11, 1897. On November
4, and 26, 1837, EPA completed ESA
informal consultation when NMFS and
FWS provided their respective
concurrences with EPA’s finding that
issuance of the CGP was not likely to
adversely affect listed species or critical
hahitat. However, the negotiations on
CGP did not consider ongoing
constructlon projects; i.e., construction
projects which started prior to the
effective date of these permits.

In January, 1998, Region 6 decided to
address ESA certification issues for
ongoing construction projects before
finalizing the permit. In February, 1998,
EPA Region 6 began a supplemental
informal consuitation with FWS and
NMFS on language to clarify
requiraments for ongoing construction
activity. EPA Region 6 completed ESA
informal section 7 consultation and
conferencing when FW5 and NMF3
provided their concurrences that
issuarice of these permits is unlikely to
adversely affect listed species or critical
habitat on June 9, and 15, respectively.
With the completion of these
consultations, EPA Region & has
reduced the administrative burden
associated with obtaining permit
coverage for ongoing construction
projects for the federal agencies and the
regulated community.

Based on that consultation and in
consideration of cominents recelved on
the June 2, 1987, proposal, EPA has
placed the following conditions in the
permit (o protect listed species and
critical habitat (See Part LB.3.e),
Coverage under the CGP is avallabie for
construction projects only ift

a. The storm water discharges and
storm water discharge-related activities
are not likely to adversely affect listed
species or critical habitat (Part
LB3.e.(2)(); or

b. Formali or informal consultation
with the Services under section 7 of the
Endangered Species Act (ESA)} has been
concluded which addresses the effects
of the applicant’s storm water
discharges and storm water discharge-
related activities on listed species and
critical habitat and the consultation

results in either a no jeopardy opinion
or a written concurrence by the
Service(s) on a finding that the
applicant’s storm water discharges and
storm water discharge-relaied activities
are not likely to adversely affect listed
species or ¢ritical habitat, A section 7
consultation may occur in the context of
another Federal on {e.g., an ESA section
7 consultation was performed for
issuance of a wetlands dredge and fill
permit for the project, or as part of a
Natlonal Environmental Policy Act
[NEPA] review); or

¢. The applicant’s construction
activities are covered by a permit under
section 10 of the ESA and that permit
addresses the effects of the applicant’s
storm waler discharges and storm water
discharge-related activities on listed
species and critical habitat (Part
LB.2e. ) or

d. The applicant’s storm water
discharges and storm water discharge-
related activities were already addressed
in another operator’s cettification of
sligibility under Part LB.3.e.(2){a), (b}, or
{c} which included the applicant’s
project area. By certifying eligibility
under Part 1.B.3.e.(2}{d), the applicant
agrees to comply with any measures or
controls upon which the other
operator’s certification under Part
LB.3.e.{2}{@), (b} or {] was based.

The CGP requires that applicants
consider affects to listed species and
eritical habltat when developing
SWPPPs and require that those plans
inciude measures, as appropriate, o
protect those resources. Failure by
permittees to abide by measures in the
SWPPPs to protect species and critical
habitat may invalidate permit coverage.

This permit requires all projects
commencing construction after the
effective date of this permit, to follow
the procedures provided in Addendum
A of the permit whern applying for
permit coverage. The Director may aiso
require any existing permittee or
applicant {o provide documentation of
eligibility for this permit using the
procedures in Addendum A, where EFA
or the Fish and Wildlife Services
determine that there is a potential
impaction on endangered or threatened
species or a critical habitat. Nothing in
the permit relieves applicants which are
under construction as of the effective
date of this permit of their obligations
they may have to comply with any
requirements of the Endangered Species
Act.

Addendum A contains instructions to
assist permit applicants In making this
inguiry. Those instructions require that
applicants ascertain: {1} 1f their
construction activities would oceur in
critical habitat; {2) whether listed

species are in the project area; and (3}
whether the applicant’s storm water
discharges and discharge-related
activities are likely to adversely affect
listed species or critical habitat. If
adverse effocts are likely, then
applicants would have to mee( one of
the eligibility requirements of Part
1L.B.3.e.(2){b}~{d) (paragraphs b., c., and
d. above) to receive permit coverage.
“Discharge-related aclivities™ include
activities which cause point source
storm water pollutant discharges
including but not limited to excavation,
site development, and other surface
disturbing activities, and measures to
control, reduce or prevent storm water
poliution including the siting,
construction and operation of BMPs.
The “project area” includes:

1. Areals) on the construction sile
where storm water discharges originate
and flow towards the point of discharge
into the receiving waters {this includes
the entire area or areas where
excavation, site development, or other
ground disturbance activities occur),
and the immediate vicinity;

2. Areafs} where storm water
discharges flow from the construction
site to the point of discharge into
receiving waters;

3. Areals) where storm water from
construction activites discharges into
the receiving waters and the area(s} in
the Immediate vicinity of the point of
discharge; and

4. Areals} where storm water BMPs
will be constructed and operated,
inciuding any area{s) where storm water
flows to and from BMPs.

The project area will vary with the
size and structure of the construction
activity, the nature and quantity of the
storm water discharges, the measures
{including BMPs] to control storm water
runoff, and the type of recelving waters.

Addendum A aisp contains
information en where to find
information on listed and proposed
species organized by State and county to
assist applicants in determining if
further Inquiry is necessary as to
whether listed specles are present in the
project area. Applicants can check the
Office of Wastewater Management's
website thitp//'www.epa.goviowm).
CGP applicants can also get updated
species information for their cournty by
cailing the appropriate FWS or NMFS
office. EPA Region 6 applicants can alsc
cotitact the EPA Region 6 Storm Water
Hotline (1--800-245-6510) for updated
species Information.

The CGP also requires that applicants
comply with any conditions imposed
under the eligibility requirements of
Part 1.B.3.e.(2)a., b., c., or d. above to
remain eligible for coverage under this
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permit. Such conditions rust be

- - incorporated in the applicant’s SWFPPP.
" The CGP does not authorize any
prohibited take (as defined under
section 3 of the ESA and 50 CFR 17.3)
of endangered or threatened species
unless such takes are authorized under
sections 7 or 10 of the ESA. The CGP
does not authorize any storm water
discharges or storm water discharge-
related activities that are likely to
jeopardize the continued existence of
any species that are listed or proposed
to be listed as endangered or threatened
under the ESA or result in the adverse
modification or destruction of habitat
that is designated or proposed to be
designated as critical under the ESA,

It is EPA’s Intention to provide permit
applicants with the greatest possible
flexibility in meeting permit
requirernents for protecting listed
species and critical habitat, Thus, EPA
is allowing applicants to use either
section 7 or section 10 ESA mechanisms
to address situations where adverse
effects are likely (See Part 1.B.3.c.{2)(b)
arud {€)). Also, to give applicants
additional flexibility in meeting the Part
.B.3.e. eligibility requirements and with
the timing of informal consultations, the
permit automatically designates CGP
applicants as non-Federal
representatives for the purpose of
carrying out informal consultation,
Howaver, EPA notes that meeting ESA
requirements raises difficult
implementation issues on how to best
ensure that the permits are protective of
listed species and critical habitats
without unduly burdening permit
applicants, permittees, and State, logal,
and Federal governmental entities.
Thus, EPA intends in the future to
review those permit conditions and
procedures that relate to the ESA and
the protection of historic resources to
see how well that goal has been
achieved and may revise the permits if
necessary to better achieve that poal.

V. Historic Property Protection

A. Background

The National Historic Preservation
Act of 1866, as amended, (NHPA)
establishes a national historic
preservation program for the
identification and protection of historic
properties and resources. Under the
NHPA, identification of historic
properties is coordinated by the State
Historic Preservation Gfficers (SHPOs},
Tribal Historic Preservation Officers
{THPOs} or other Tribal Representatives
{in the absence of a THPQ). Section 106
of the NHPA requires Federal agencies
to take into account the effects of their
actions on historic properties that are

listed or eligible for listing on the
National Register of Historic Places and
to seek comments from the Advisory
Council on Historic Preservation
{ACHP}. The penmit was proposed with
a number of conditions pertaining to the
consideration of historic properties.
EPA has decided to not include those
conditions because the ACHP and the
National Conference of State Historic
Preservation Officers (NCSHPU]} have
requested that EPA not include such
corrditions in the final permit at this
time. The ACHP and the NCSHPQ have
recommended that EPA issue the permit
but recommend that EPA continue
working with them and Tribes regarding
the possible development of a more
comprehensive and elficient approach
to ensure that effects to historic
properties are given appropriate
consideration while ensuring undue
burdens are not imposed on applicants
and regulatory authorities. EPA plans to
continue working with the ACHF,
MCSHPO and Trikes on this effort and
may modify the permit to incorporate
procedures regarding the protection of
historic respurces at a later date.

B. Future CGP Conditions To Protect or
Consider Effects to Historic Properties

In response to comments received on
the permit propesal and because the
Agency is still discussing historic
preservation with the Advisory Council
on Historie Preservation {(ACHP), the
final permit reserves permit
requirements related to historic
preservation. Today's final permit does
not include the eligibility restrictions
and evaluation requirements from the
proposed permit. After future
discussions with the ACHP, EPA may
modify the permit to reflect those
discussions.

V1. Regulatory Review {Executive Order
12866)

Under Executive Order 12866, (58 FR
51735 [October 4, 1993)) the Agency
must determine whether the regulatory
action is “sipnificant” and thersfore
subject to OMB review and the
requirermnents of the Executive Qrder.
The Order defines “significant
regulatory action” as one that is likely
to result in & rule that may have an
annual effect on the economy of $100
million or more or adversely affectin a
material way the econemy, a sector of
the economy, produciivity, competition,
jobs, the environment, public health or
safety, or State, local or Tribal
governments or communities; create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; materially
alter the budgetary imopact of

entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. 1t has been determined that this
re-issued general permit is not a
“significant regulatory action™ under
the termns of Executive Order 12866,

VIL Unfunded Mandates Reform Acl

Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
1044, establishes requirements for
Federal agencies to assess the effects of
thelr regulatory actions on State, local,
and Tribal governments and the private
sector. Under UMRA saction 202, EPA
generally must prepare a written
staternent, including a cost-benefit
analysis, for propesed and final rules
with "Federal mandates’ that may
result in expenditures o State, local,
and Tribal governments, in the
aggrepate, or to the private sector, of
$100 million or more it any one vear.
Before prorulgating an EPA rule for
which a written statement is needed,
IIMRA § 205 generally requires EPA to
identify and consider a reasonable
nurnber of regulatory alternatives and
adopt the least costly, most cost-
effective or Ieast burdensocme alternative
that achieves the objectives of the rule.
The provisions of UMEA §205 do not
apply when they are inconsistent with
applicable law. Moreover, [UIMRA §205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes an explanation
with the final rule why the alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniguely affect small governments,
inchuding Tribal governments, it must
have developed under UMRA §203a
small government agency plan. The plan
must provide for notifying potentially
affected small governments, enabling
offictals of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating and advising small
governiments on compliance with the
regulatory regquirements.

A, UMRA Section 202 and the
Construction Gerneral Permit

UMRA § 202 requires a written
statement containing certain
assessments, estimates and analyses
prior to the promulgation of certain
general notices of proposed rulemaking
2 U.S.C. 1532). UMRA 5421 (10) defines
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“rule” based on the definition of rule in

- - the Regulatory Flexibility Act. Section

" 601 of the Regulatory Flexibility Act
defines “rule” to mean any rule for
which an agency publishes a general
notice of proposed rulemaking pursuant
to § 553 of the Administrative Procedure
Act. EPA does not propose to jssue
NPDES general permits based on APA
§553. Instead, EPA relies on publication
of general permits in the Federal
Regisler in order to provide “an
opportunity for a hearing” under CWA
§5402(a), 33 U.S.C. 1342(a}. Nonetheless,
EPA has evaluated permitting
alternatives for regulation of storm
water discharges associated with
construction activity. The general
permit that EPA proposes to re-issue
would be virtually the same NPDES
general permit for construction that
many construction operators have used
over the past five years. Furthermore,
general permits provide a more cost and
time efficient alternative for the
regulated conurunity to cbtain NPDES
permit coverage than that provided
through individually drafted permits.

B. UMRA Section 208 and the
Caonstruction General Permit

Apencles are required to prepare
small government agency plans under
UMRA § 203 prior to establishing any
regulatory requirement that might
significantly or uniquely affect small
governments. ‘Reguiatory
requirements” might, for example,
include the requirements of these
NPDES general permits for discharges
associated with construction activity,
especially if a municipality sought
coverage under one of the general
permits. EP A envisions that some
municipalities—those with municipal
separate storm sewer systerns serving a
population over 100,000—may elect to
seek coverage urner these proposed
general permits. For many
muricipalities, however, a permit
application is not required until August
7, 2001, for a storm water discharge
associated with construction activity
where the construction site is owned or
eperated by a municipality witha
pepulation of less than 100,000, See 40
CFR 122266} (1}{1) and {g}).

In any svent, any such permit
requirements would not significantly
affect small governments because most
State laws already provide for the
control of sedimentation and erosion in
a similar manner as today’s general
permit. Permit requirements also would
not uniquely affect small governments
because compliance with the permit’s
eonditions affects small governments in
the same manner as any other entity

seeking coverage under the permit.
Thus, UMRA § 203 would not apply.

VIII. Paperwork Reduction Act

On June 2, 1997, EPA solicited
comments on the proposed revision tc
the current Information Cellection
Request {ICR) document for this permit
(ICR approved OMB; OME No. 2040~
0088, expiration, August 31, 1998} to
accommodate the Increased information
requirements in the new NOI for the
construction general permit {62 FR
29826). A revised NOI form has been
approved (EPA Form 3510-8 OMB No.
2040-0188.) This revised form is
included in the permit in Addendum C,
EPA estimates an increase in the burden
associated with filling out the NOI form
for the permit due to added
requirements under the Endangered
Species Act. EPA also anticipates a
small increase in the time because of the
requirement to submit an NOT upon
completion of construction activities.

IX. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFAJ, 5 11.5.C. 601 et seq, a Federal
agency must prepare an initial
regulatory flexibility analysis “for any
proposed rule” for which the agency “is
required by section 553 of [the
Administrative Procedure Act {APA)],
or any other law, to publish general
notice of proposed rulemaking.” The
RFA exempts from this requirement any
rule that the issuing agency certifies
“will not, if promulgated, havea
significant economic impact on a
substantial number of small entitles.”

EPA did not prepare an initial
regulatory flexibility analysis (IRFA) for
the proposed CGP. (Note that in today’s
action, EPA is issuing a separate general
permit for each jurisdiction where EPA
issues permits; Le., 1n certain States,
Indian Country lands and Federal
facilities within certain States, However,
for purposes of readabllity, reference is
made to the permits In the singular form
such as “permit” or “"CGP" rather than
in ptural form.} In the notice of the
proposed permit, EPA explained its
view that issuance of an NPDES general
permit is not subject to rulernaking
requirements, including the requirement
for a peneral notice of proposed
rulemaking, under APA section 553 or
any other law, and is thus not subject to
the RFA reguirement to prepare an
IRFA. Nevertheless, in keeping with
EPA's policy to consider the impact of
its actions on small entities even when
it is not legally required to do so, the
Agency considered the potential impact
of the permit on smail entities that
would be eligible for coverage under the
permit, EPA concluded that the permit,

if issued as drafted, would not have a
significant impact on a substantial
number of small entities. EPA based its
conclusion on the fact that the draft
permit was largely the same as the
previous permit issued in 1982 and, to
the extent it differed, provided
dischargers with more flexibility than
that permit allowed.

Same commenters on the proposed
CGP disagreed with EPA’s conclusions
that NPDES general permits are not
subject to rulemaking requirements and
that the proposed perit would not
have a significant Impact on small
entities. They asserted that the CGP is
subject to rulemaking requirements and
thus the RFA, and that the Agency
should have prepared an IRFA for the
permit.

In light of the comments received,
EPA further considered whether NPDES
general permits are subject to
rulemaking requirements. The Agency
reviewed its previous NPDES general
permitting actions and related
statements in the Federal Register or
elsewhere. This review suggests that the
Agency has generally treated NPDES
general permits effectively as rules,
though at times it has given contrary
indications as (o whether these actions
are rules or permits, EPA also reviewed
again the applicable law, including the
CWA, relevant CWA case law and the
APA, as well as the Attorney General’s
Manual on the APA (1947}, On the basis
of its review, EPA has concluded, as set
forth in the proposal, that NPDES
general permits are permits under the
APA and thus not subject to AFA
rulemnaking requirements or the RFA.,

The AP di?‘ines two broad, mutually
exclusive categories of agency action—
“rules' and “orders.” Its definition of
“rule” encompasses “an agency
statement of general or particular
applicability and future effect designed
to implement. interpret, or prescribe law
or policy or describing the organization,
procedure, or practice requirements of
an agency * * *" APA section 551{4).
Its definition of “order” is residual: “a
final dispesition * * * of an agency in
a matter other than rule making but
including licensing.” APA section
551{8) (emphasis added). The APA
defines “'license” to “include * * *an
agency permit * * *" APA section
551(R). The APA thus categorizes a
permilt as an order, which by the APA's
definition is not a rule.

Section 553 of the APA establishes
"“rule making” requirements. The APA
defines rule making as “'the agency
process for formulating, amending, or
repealing a rule.”” AFA §551(5). By its
terms, then, §553 applies only to
“rules’ and not also to “orders,” which
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include permits. As the Attormey

- General's Manual on the APA explains,
“the entire Act is based upona
dichotomy between rule making and
adjudication {the agency process for
formulation of an order]” (p. 14}

The CWA specifies the use of permits
for authorizing the discharge of
pollutants to waters of the United
States. Section 301{@) of the CWA
prohibits discharges of pollutants
“lexcept as in compliance with"
specified sections of the CWA,
including sectior 402. 33 U.S.C.
1311{a). Section 402 of the CWA
authorizes EPA “'to issue a permit for
the discharge of any pollutant * * *
notwithstanding section [301{} of the
CWAL" 33 U.S.C. 1342(a). Thus, the
only circumstances in which a
discharge of pollution may be
authorized is where the Agency has
issued a permit for the dischargs.
Cauris, recognizing that a permit is the
necessary condition-precedent to any
lawiful discharge, specifically suppgested
the use of area-wide and peneral permits
as a mechanism for addressing the
Agency's need to issue a substantial
number of permits. See NROC v, Train,
396 F.Supp. 1383, 1402 {(D.D.C. 1975);
NRDC v. Costle, 358 F.2d 1369, 1381,
D.C. Cir. 1977). Adopting the courts’
suggestion, EPA has made increasing
use of general permits in its CWA
regulatory program, particularly for
storrn water discharges.

In the Agency's view, the fact that an
NPDES general permit may apply to a
large number of different dischargers
does not convert it from a permit ineo
arule. As noted above, the courts which
have faced the issue of how EPA can
permit large numbers of discharges
under the CWA have supgested use of a
general permif, not arule. Under the
APA, the two terms are mutyally
exclusive. Moreover, an NPLES general
permit retains unigue characteristics
that distinguish a permit from a rule.
First, today's NPDES peneral permit for
storm water discharges assoclated with
construction activity is effective only
with respect to these dischargers that
chonse to be bound by the pecmit. Thus,
unlike the typical rule, this NPDES
general permit does not impose
immediately effective obligations of
general applicability. A discharger must
choose ta be coversd by this general
permit and so notify EPA. A discharger
always retains the option of cbtaining
its pwn individual permit. Relatedly,
the terms of the NPDES general permit
are enforceable only against dischargers
that choose to make use of the parmit.
If a source discharges without
authorization of a general or an
individual permit, the discharger

violates §301 of the Act for discharging
without a permit, not for viclating the
terms of an NPDES general permit.

Because the CWA and its case law
make clear that NPDES permits are the
congressionally chosen vehicle for
authorizing discharges of pollutants to
waters of the United States, the APA's
rulernaking requirements are
inapplicable to issuance of such
permits, including today’s general
permit. Further, while the CWA requires
that NPDES permits be issued only after
an opportunity for a hearing, it does not
require publication of a general notice of
proposed rulemaking. Thus, NPDES
permitting is not subject to the
requirement to publish a general notice
of proposed rulemaking under the APA
or any other law. Accordingly, 1t is not
subject to the RFA.

At the same time, the Agency
recognizes that the question of the
applicability of the APA, and thus the
RFA, to the issuance of a general permit
is a difficult one, given the fact that a
large number of dischargers may choose
w use the general permit. Indeed, the
point of issuing a general permit is to
provide a speedier means of permitting
Iarge number of sources and save
dischargers and EPA time and effort,
Since the Agency hopes that many
dischargers will make use of a general
permit and since the CWA requires EPA
to provide an opportunity for “a
hearing” prior to issuance of a permit,
EPA provides the public with notice of
a draft general permit and an
opportunity o comment on it. From
public comments, EPA learns how to
better craft a general permit to make it
appropriate for, and acceptable to, the
largest number of potential permittees.
This same process also provides an
opportunity for EPA to consider the
potential impact of general permit terms
on small entities and how to craft the
permit to avold any undue burden on
small entitles. This process, however, is
voluntary, and does not trigger
rulemaking or RFA requirements.

In the case of the CGP being issued
today, the Agency has considered and
addressed the potential impact of the
general permit on small entities in a
manner that would meat the
requirements of the RFA if it applied.
Specifically, EPA has analyzed the
potential impact of the general permit
on small entities and found that it will
not have a significant econpmic impact
on a substanttal mumber of small
entities. Like the previous general
permit that It replaces {the Baseline
Construection General Permit], the
permit will make available to many
small entities, particularly operators of
construction sites, a streamiined process

for obtaining authorization to discharge.
Of the possible permitting mechanisms
available to dischargers subject to the
CWA, NPDES general permits are
designed to reduce the reporting and
monitoring burden associated with
NPDES permit authorization, especially
for small entities with discharges having
comparatively less potential for
environmental degradation than
discharges typically regulated under
individual NPDES permits. Thus,
general permits like the permit at issue
here provide small entities with a
permitting application option that is
much less burdensome than NPDES
individuai permit applications.

Furthermore, the general permit is
virtually identical to its predecessor, the
Baseline Construction General Permit,
under which many construction
operators have operated during the past
five years. Moreover, the other new
provisions of the permit have been
designed to minimize burdens on small
entities, including eliminating the
requiremernt that construction site
operators require that their contractors
and subcontractors sign a standard
certification statement agreeing to abide
by storm water pollution prevention
plan provisions developead for a project.
In today's general permit, only the
operator{s) of a construction site are
required to satisfy certification
requirements under the permit. EPA
believes this modification from the prior
permit should reduce any such adverse
economic impacts on both operators and
contractors/subcontractors who, in
many instances, are small entities, In
view of the foregoing, the Regional
Administrators find that the final
general permit, even if it were a ruls,
will not have a significant economic
impact or: a substantial number of smali
antities.

Sterm Waler General Permit for
Construction Activities in Region 6

NPDES Permit No. [See Part LA

Authorization to Discharge Under the
National Pollutant Discharge
Elimination System

In compliance with the provisions of
the Clean Water Act, as amended, (33
LL3.C. 1251 et. seq.}, except as provided
in Part 1LB.3 of this permit, operators of
construction activities located in an area
specified in Part TA. and who submit a
Notice of Intent in accordance with Part
11, are authorized to discharge pollutants
to waters of the United States in
accordance with the conditions and
requirements set forth harein.

This permit shall become effective on
{Insert the: date of publication of the
final permit in the Federal Register].
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This permit and the autherization to
- - discharge shall expire at midnight, july
7, 2003,

Signed: June 24, 1998,
William B, Hathaway,
Director, Water Quality Protection Bivision,

NPDES General Permits for Siorm
Water Discharges from Construction
Activities
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Part I. Coverage Under This Permii

A. Permit Area

The permit language is structured as
if 1t were a single permit, with State,
Indian Country Jand, or other area-
specific conditions specified In Part X.
Permit coverage is actually provided by
legally separate and distinctly
mumbered permits covering each of the
following areas:

Region 6

LARID*#3#1: Indian Country lands in the

State of Louisiana
NMRIG*##: The State of New Mexico,

except Indian Country lands
NMRI0*##I: Indian Country lands in the

State of New Mexico, except Navajo

Reservation Lands and Ute Mountain

Reservation Lands
OKR10*##]: Indian Country lands in the

State of Oklahoma
OKRIO*#4F: Ol and Gas Sites in State

of Oklahoma
TXR10*#: The State of Texas, except

Indian Country lands
THRIO*##: Indian Country lands in the

State of Texas
B, Eligibility

1. Permittees are authorized to
discharge potlutants in storm water
runoff associated with construction
activities as defined in 40 CFR
122.26(b}{14)}{x) and those construction
site discharges designated by the
Diractor as needing a storm water
permit under 122.26{a) (1){v} or under
122.26{)(0) and 122.26{g) (})1i).
Discharges identified under Pari LB.3
are excluded from coverage. Any
discharge authorized by a different
NPDES permit may be commingled with
discharges authorized by this permit.

2. This permit alsc authorizes storm
water discharges from support activities
{e.g.. concrete or asphalt batch plants,
equipment staging yards, material
storage areas, excavated material
disposal areas, borrow areas) provided:

a, The support activity Is directly
related to a construction site that is
required to have NPDES permit
coverage for discharges of siorm water
associated with construction activity;

b. The support activity is nota
commercial eperation serving multiple
unrelated consiruction projects by
different operators, and does not operate
beyond the completion of the
construction activity at the Jast
construction project it supports; and

c. Appropriate contrals and measures
are identified in a storm water pollution

prevention plan covering the discharges
from the support activity areas.

3. Limitations on Coverage

a, Post Construction Discharges. This
permit does not authorize storm water
discharges that originate from the site
after construction activities have been
completed and the site, including any
temporary support activity site, has
undergone final stabilization. Industrial
post-construction storm water
discharges may need to be covered by a
separate NPDES permit.

b. Discharges Mixed with Non-Storm
Water. This permit does not authorize
discharges that are mixed with sources
of non-storm water, other than those
discharges which are tdentified in Part
fiLA.2. or 3. {exceptions to prohibition
on non-storm water discharges) and are
in compliance with Part IV.IL5 (non-
storm water discharges).

¢. Discharges Covered by Ancther
Permit. This permit does not authorize
storm water discharges associated with
construction activity that have been
covered under an individual permit or
required to obtain coverage under an
alternative general permit in accordance
with Part VIL.

d. Discharges Threatening Water
Quality. This permit does not authorize
storm water discharges from
constructlon sites that the Director
(EFA} determines will cause, or have
reasonable potential to cause or
contribute to, violations of water quality
standards. Where such determinations
have been made, the Director may notify
the operator{s} that an individual permit
application is necessary in aceordatice
with Part VLL. However. the Director
may authorize coverage under this
permit after appropriate controls and
implementation procedures designed to
bring the discharges into compliance
with water quality standards have been
included in the storm water pollution
pravention plan;

e. Storm water discharges arl storm
water discharge-related activities that
are friot protective of Federally listed
endangered and threatened {“listed"}
species or designated critical habitat
{“critical habitat"}.

{1} For the purposes of complying
with the Part 1LB.3.e. eligibility
requirements, “storm water discharge-
related activities” include:

{a} Activities which cause, contribute
v, or result in point source storm water
poliutant discharges, including but not
limited to: excavation, site
development, grading and other surface
disturbance activities; and

{o} Measures {o contro] storm water
including the siting, construction and
operation of best management practices
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{BMPs} to contrel, reduce or prevent

< storm water pollution.

{2} Coverage under this permit is
avallable only if the applicant certifies
that it meets at least one of the criteria
in paragraphs {a)-(d) below. Failurs to
continue to meet one of these criteria
during the term of the permit will
render a permitiee ineligible for
coverage under this permit.

{a) The stonn water discharges and
storm water discharge-related activities
are not likely to adversely affect listed
species or critical habitat; or

{h Formal or informal consultation
with the Fish and Wildlife Service and/
or the National Marine Fisheries Service
(the "Services™} under section 7 of the
Endangered Species Act (ESA) has been
concluded which addresses the effects
of the applicant’s storm water
discharges and storm water discharge-
related activities on listed species and
critical habitat and the consultation
resulls in either a no jeopardy opinion
or a written concurrence by the
Service{s} on a finding that the
applicant’s storm water discharges and
storm water discharge-related activities
are not likely to adversely affect listed
species or critical habitat. A section 7
consultation may oceur in the context of
another Federal action {e.g.. a ESA
section 7 consultation was performed
for issuance of a wetlands dredge and
fill permit for the project, or as part of
a National Environmental Policy Act
{(NEPA) review): or

{c} The applicant's construction
activities are authorized under section
10 of the ESA and that authorization
addresses the effects of the applicant’s
storm water discharges and storm water
discharge-related activities on listed
species and critical habitat; or

{d} The applicant’s storm water
discharges and storm water discharge-
related activities were already addressed
in another operator’s certification of
eligibility under Part 1.B.3.e.2)(a), (b}, or
{c} which included the applicant’s
project area. By certifying eligibllty
under Part 1.B.3.6.{2)(d}, the applicant
agrees to comply with any measures or
conteols upon which the other
operator’s certification under Part
LB.3.e(2}a), (b) or {c) was based.

{3} For all projects commencing
construction after the effective date of
this permit, applicants must follow the
procedures provided at Addendum A of
this permit when applying for permit
coverage. The Director may also require
any existing permittee or applicant to
provide documentation of eligibillty for
this permit using the procedures in
Addendum A, where EPA or the Fish
and Wildlife Services determine that
there is a potential impaction on

endangered or threatened species or a
critical habitat. Nothing in this permit
relieves applicants which are under
construction as of the effective date of
this permit of their obligations they may
have to comply with any requiremernts
of the Endangered Species Act.

{4) The applicant must comply with
any applicable terms, conditions or
other reguirements developed in the
process of meeting eligibility
requiremnents of Part LB.3.e.(Z)@). (b},
{c}, or {d) above to remain eligible for
coverage under this permit. Such terms
andd conditions must be incorporated in
the applicant's storm water pollution
prevention plan.

{5} Applicants whe choose to conduct
informal consultation to mest the
eligibility requirements of Part
LB.3.e.{2){b) are automatically
designated as non-Faderal
representatives under this permit. See
50 CFR 402.08. Applicants who choose
to conduct informal consultation as a
non-Federal representatives must notify
EPA and the appropriate Service office
in writing of that decision.

{6) This permit does not authorize any
storm water discharges where the
discharges or storm water discharge-
related activities cause prohibited
“take” {as defined under section 3 of the
Endangered Species Act and 50 CFR
17.53} of endangered or threatened
species unless such takes are authorized
under sections 7 or 10 of the
Endangered Species Act.

(73 This permit does not authorize any
storm water discharges where the
discharges or stonmn water discharge-
refated activities are iikely to jeopardize
the continued existence of any species
that are listed or proposed to be listed
as endangered or threatened under the
ESA or result in the adverse
modification or destruction of habitat
that is designated or proposed to be
designated as critical under the ESA,

f %‘?orm water Discharges and Storm
Water Discharge-Related Activities with
Unconsidered Adverse Effects on
Historic Properties, (Reserved)

C. Obtaining Authorization

1. In order for storm water discharges
from construction activities to be
authorized under this general permit, an
operator must;

a. Meet the Part 1B eligibility
requiremarts;

b. Except as provided in Parts [LA.3
and ILA.B, develop a storm water
pollution prevention plan (SWPPP)
covering either the entire site or all
portlons of the site for which they are
operators (see definition in Part IX.N)
according to the requirements in Part IV.
A Vjoint” SWPPP may be developed and

implemented as a cooperative effort
whiere there is more than one operator
ata site; and

<. Submit a Notice of Intent (N0 in
accordance with the requirements of
Part I, using an N0 form provided in
Addendum C of this permit. Only one
NOI need be submitted to cover all of
the permities's activities on the
common plan of development or sale
{e.g.. you do not need to submit a
separate NO for each separate lot ina
residential subdivision or for two
separate buildings being constructed at
a manufacturing facility, provided your
SWPPP covers each area for which you
are an operator). The SWPPP must be
implemented upon commencement of
construction activities.

2. Any new operalor on site,
including those who replace an operator
wheo has previously obtained permit
coverage, must submit an NOI to obtain
permit coverage.

3. Unless notified by the Director to
the contrary, operators who submit a
cortectly completed NOI in accordance
with the requirements of this permit are
authorized to discharge storm water
from construciion activities under the
terms and conditions of this permit two
{2} days after the date that the NOI is
postmarked. The Director may deny
coverage under this permit and require
submittal of an application for an
individual NPDES permit based on a
review of the NOI or other information
{see Part VLL}.

0. Terminating Coverage

i. Permittees wishing to terminaie
coverage under this permit must submit
a Notice of Termination NOT] in
accordance with Part VIIT of this permit
Compliance with this permit is required
until an NOT is submitted. The
permittee’s authorization to discharge
under this permit terminates at
midnight of the day the NOT is signed.

2. All permittees must submit a NOT
within thirty (30) days after one or more
of the following conditians have been
met:

a. Final stabilization {see definition
Part X .1) has been achieved on all
portians of the site for which the
permittee is responsible {including if
applicable, returning agricultural land
to its pre-construction agricultural use);

b. Another operator/permittee has
assumed control according to Part
Vv1.G.2.c. over all areas of the site that
have not been finally stabilized; or

c. For residential construction only,
temporary stabilization has been
completed and the residence has been
transferred to the homeowner.

Enforcement actions may be taken if
a permittee submits a NOT without
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meeting one or more of these
conditipns.

Part 11 Notice of Intent Requiremenis

A. Peadlines for Notification

1. Except as provided in Paris [LA.3,
ILA4, ILAS or 1LAG below, parties
defined as operators (see definition in
Part IX.N} due to their operational
control over consiruction plans and
specifications, including the abillty to
make modifications to those plans and
specifications, must submit a Notice of
Intent (NOI) in accordance with the
requirements of this Part at least two (2}
days prior to the commencemeant of
construction activities (Le., the initia]
disturbance of soils associated with
clearing, grading, excavation activities,
or other construction activities).

2. Except as provided in Paris ILA3,
LA A4, JLAS or [LAG below, parties
defined as operators (see definition in
Part IX.Nj due to their day-to-day
operational control over activitles ata
project which are necessary to ensure
compliance with a storm water
pollution prevention plan or other
permit conditions {e.g., general
contractor, erosion control contractor)
must submit a NO! at least two {2} days
prior to commerncing work on-site.

3. For storm water discharges from
construction projects where the operator
changes, including instances where an
operator is added after a NOI has been
submitted under Parts ILA.] or ILA.Z,
the new operator rmust submit a NOI at
least two (2) days before assuming
operational control over site
specifications or commencing work on-
site.

4. Qperators are not prohibited from
submitting tate NOJIs. When a late NOI
is submitted, authorization is only for
discharges that occur after permit
coverage is granted. The Agency
reserves the right to take appropriate
enforcement actions for any
unpermitted activities that may have
occurred between the ime construction
commenced and autherization of future
discharges Is pranted (typlcally 2 days
after a complete NOI is submitted}.

5. Operators of on-going construction
projects as of the effective date of this
penmit which recelved authorization to
discharge for these projects under the
1982 baseline construction general
permit must:

a. Submit a NOI according to Part ILEB.
within $0 days of the effective date of
this permit. If the permittee is eligible
to subrnit a Notice of Termination (e.g..
construction is finished and final
stabilization has been achieved) before
the 80th day. a new NOI is not required
to be submitted;

b. For the first 90 days from the
effective date of this permit, comply
with the terms and conditions of the
1892 baseline construction general
permit they were previously authorized
under; and

¢. Update their storm water pollution
prevention plan to comply with the
requirements of Part IV within 90 days
after the effective date of this permit.

6. Operators of on-going construction
projects as of the effective date of this
permit which did not receive
authorization to discharge for these
projects under the 1882 baseline
construction general permit must:

a. Prepare and comply with an
interim storm water pollution
prevention plan in accordance with the
1392 baseline construction general
permit prior to submitting an NOY,

b. Submit a NOI according to Part ILB;
and

c. Update their storm water pollution
prevention plan to comply with the
requirements of Part IV within 90 days
after the effective date of this permit.

B. Contens of Notice of Intenst (NOI}
1. Use of Revised NOI Form

The revised NOI form [EPA Form
3510-9] shall be signed in accordance
with Part V1.G of this permit and shall
include the following information:

a. The name, address, and telephone
number of the operator filing the NOI
for permit coverage;

b. An indication of whether the
operator is a Federal, State, Tribal,
private, or other public entity;

¢. The name (or other identifier),
address, county, and latitude/longitude
of the construction project or site;

d. An indication of whether the
project or site is located on Indian
Country lands;

e. Confirmation that a storm water
pollution prevention plan (SWPPP} has
been developed or will be developed
prlor to commencing construction
activities, and that the SWPPP will be
compliant with any applicable Iocal
sediment and erosion control plans.
Copies of SWPPPs or permits should not
be included with the NOI submission;

f. Optional information: the location
where the SWPPP may be viewed and
the name and telephone number of a
contact person for scheduling viewing
times;

g. The name of the receiving water{s);

h. Estimates of project start and
completion dates, and estimates of the
number of acres of the site on which soil
will be disturbed (if less than 1 acre,
anter “1°;

i. Based on the Instructions in
Addendum A, whether any listed or

proposed threatened or endangered
specles, or designated critical habitat,
are in proximity to the storm water
discharges or storm water discharge-
related activities to be covered by this
permit;

} Under which section(s) of Part
1B.3.e. (Endangered Species) the
applicant is certifying sligibility: and

Note that as of the effective date of
this permit, reporting of information
relating to the preservation of historic
properties has been reserved and is not
required at this time. Such reservation
in no way religves applicants or
perinittees from any otherwise
applicable obligations or liabilities
related to historic preservation under
State, Tribal or local law. After further
discussions between EPA and the
Advisory Counctl on Historic
Preservation, the Agency may modify
the permit. Any such modification may
affect future Notice of intent reporting
requirements.

C. Where To Submit

1. NOIs must be signed in accordanze
with Part VLG, and sent to the following
address: Storm Water Notive of Intent
[4203), US EPA, 401 M Street, SW,
Washington, DDC 20460

Part 113, Special Conditions,
Management Praciices, and Other Non-
Numeric Limitations

A. Prohibition on Non-Storm Water
Discharges

1. Except as provided in Parts LB.2 or
3 and TILA.2 or 3, all discharges covered
by this permit shall be composed
entirely of storm water associated with
construction aclivity.

2. Discharges of material other than
storra water that are in compliance with
an NPDES peimit {(other than this
permit) issued for that discharge may be
discharged or mixed with discharges
authorized by this permit.

3. The following non-storm water
discharges from active construction sites
are authorlzed by this permit provided
the non-storm water component of the
discharge is in compliance with Part
IV.D.5 {non-storm water discharges):
discharges [rom fire fighting activities;
fire hydrant flushings: waters used to
wash vehicles where delergents are not
used; water used to control dust in
accordance with Part IV.IL2.¢.(2);
potable water sources including
waterline flushings; routine external
building wash down which does not use
detergents; pavement washwaters where
spills or leaks of toxic or hazardous
materials have not nccurred {unless all
spilled material has been removed} and
where detergents are not used; air
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conditioning condensate;

- - uncontaminated ground water or spring

water; and foundation or footing drains
where flows are not contaminated with
process materials such as solvents,

B. Reieases in Excess of Reportable
Cuantitivs

The discharge of hazardous
substances or il in the storm water
discharge(s) from a facility shall be
prevented or minimized in accordance
with the applicable storm water
pollution prevention plan for the
facility. This permit does not relieve the
permittee of the reporting requirements
of 40 CFR 110, 40 CFR 117 and 40 CFR
302, Where a release containing a
hazardous substance or oil in an amount
equal to or in excess of 4 reportable
quantity established under either 40
CFR 110, 40 CFR 117 or 40 CFR 302,
vecurs during a 24 hour period:

1. The permitiee is required to notify
the National Response Center (NRC)
(800-424-8802; in the Washington, DC,
metropolitan area call 202-426--2675) in
accordance with the requirements of 40
CFR 110, 40 CFR 117 and 40 CFR 302
as soon a5 he or she has knowledge of
the discharge;

2. The storm water pollution
prevention plan required under Part [V
of this permit must be modified within
14 calendar days of knowledge of the
release to: provide a description of the
release, the circumstances leading to the
release, and the date of the release. In
addition, the plan must be reviewed to
identify measures to prevent the
reaccurrence of such releases and to
respond to such releases, and the plan
must be modified where appropriate.

C. Spills
This permit does not authorize the

discharge of hazardous substances or oil
resulting from an on-site spill,

D. Discharge Compliance With Water
Quality Standards

Operators seeking coverage under this
permnit shall not be causing or have the
reasonable potential to cause or
contribute to a violation of a water
quality standard. Where a discharge is
already authorized under this permit
and is later determined to cause or have
the reasonable potential to cause or
contribute to the violation of an
applicable water quality standard, the
Directer will notify the operator of such
viclation{s). The permittes shall take all
necessary actions to ensure future
discharges do not cause or contribute w
the violation of a water quality standard
and document these actions in the storm
water pollution prevention plan. If
violations remain or re-cccur, then

coverage under this permit may be
terminated by the Director, and an
alternative general permit or individual
permit may be issued. Compliance with
this requirement does not preclude any
enforcernent activity as provided by the
Clean Water Act for the underlying
violation.

E. Responsibilities of Operators

Permittees may meet one or hoth of
the operational control components in
the definition of "operator’ found in
Part IX.N. Either Parts ILE.1 or ILE.2 or
hoth wiil apply depending on the type
of operational control exerted by an
individual permittee. Part IILE.3 applies
to all permittees.

1. Permitiees with operational control
over construction plans and
specifications, including the ability to
make modifications to those plans and
specifications (e.g., developer or owner),
must:

a. Ensure the project specifications
that they develop meet the minimum
requirements of Part IV {Storm Water
Pollution: Prevention Plans (SWPPP)
and all other applicable condltions;

b. Ensure that the SWPPP indicates
the areas of the project where they have
operational control over project
specifications (including the ability to
make modifications in specifications},
ardd ensure all other permittees
implementing portions of the SWPPP
impacted by any changes they make to
the plan are notified of such
modifications in a thnely manrer; and

<. Ensure that the SWEPP for portions
of the project where they are operators
indicates the name and NPDES permit
number for parties with day-to-<lay
aperaticnal control of those activitles
necessary to ensure compliance with the
SWPPPF or other permit conditions.
these parties have niot been identified at
the time the SWPPP is initially
developed, the permitige with
operationai control over project
specifications shall be considered to be
the responsible party until such time as
the authority is transferred to another
party {e.g.. general contractor) and the
plan updated.

2. Permittee(s} with day-to-day
operational control of those activities at
a project which are necessary to ensure
compliance with a SWPPP for the site
or ather permit conditions (e.g., general
contractor} must:

a. Ensure that the SWPPP for portions
of the project where they are operators
meets the minimum requirements of
Pare IV {Storm Water Pollution
Prevention Plan) and identifies the
parties responsible for tnplementation
of control measures identified In the
plan;

b, Ensure that the SWPPP indicates
areas of the project where they have
operational control over day-to-day
activities;

¢, Ensure that the SWPPP for portions
of the project where they are operators
indicates the narne and NPDES permit
number of the party{ies) with
operational control over project
specifications {Including the ability to
make modifications in specifications);

3. Permittees with operational control
over only a portion of a larger
construction project {e.g., one of four
homebullders in a subdivision} are
responsible for compliance with all
applicable terms and conditions of this
permit as it relates to their activities on
their portion of the construction site,
including protection of endangered
species and implementation of BMPs
and other controls required by the
SWPPP. Permittees shall ensure either
directly or through coordination with
other permittees, that their activities do
not render another party’s pollution
controls ineffective. Permittees must
either implement their portions of a
common SWPPP or develop and
implement their own SWPPP.

F. Consistency With the Texas Coastal
Management Program

This permit does not relieve
permittess whose construction project is
located within the boundary of the
Texas Coastal Management Program of
their responsibility to insure
consistency with ail applicabie
requirements of this State program.
While pre-construction approval of
development projects is not within the
Jurisdiction of the Federal NPDES
permit program, State or local pre-
construction project approvals and/or
permits may be required. The
permittee’s Storm Water Pollution
Prevention Pian must be consistent with
any storm water discharge-related
regquirements established pursuant to, or
necessary to be consistent with, the
Texas Coastal Management Program.
This permit may be reopened, upon
petition by the State, to inciude more
stringent discharge requirements
applying to areas within the State's
designated coastal zone.

The Texas Coastal Management
Program boundary covers part or al] of
the following Texas Counties: Aransas,
Brazoria, Calhoun, Cameron, Chambers,
Galveston, Harris, Jacksen, Jefferson,
Kenedy, Kleberg, Matagorda, Nueces,
Orange, Refugio, San Patricio, Victoria,
and Willacy. To determine if a
construction project is located within
the Texas Coastal Zone, and if so, the
applicable requirements of the Texas
Coastal Management Program, please
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contact the Texas General Land Office's
~ Coastal Hotline at | ~800-85-BEACH or

" access their Internet site at “hitpt//

red.plo.state. br.us/res-mpmt/coastal/”,
Information is also available from the
Texas Coastal Coordination Council’s
Coastal Permitting Assistance Office at
1-888-3-PERMIT or via the Internet at
“http://red.glo.state. tx.us/
coastalpermits/™.

Part IV. Storm Water Pollution
Prevention Plans

At least one storm water pollution
prevention plan (SWFPPP} shall be
developed for each construction project
or site covered by this permit. For more
effective coordination of BMPs and
opportunities for cast sharing, s
cooperative effort by the different
operators at a site to prepare and
participate in a comprehensive SWPPP
is encouraged. Individual operators at a
site may. but are not required, to
develop separate SWFPPs that cover
only their pertion of the project
provided reference is made te cther
operators at the site. In instances where
there is more than one SWPPP for a site,
coordination must be conducted
between the permittees to ensure the
storm water discharge controls and
nther measures are consistent with one
another {e.g., provisions to protect listed
species and critical habitat),

Storm water pollution prevention
plans shall be prepared in accordance
with goed engineering practices. The
SWPPP shall identify poterstial sources
of pollution which may reasonably be
expected to affect the quality of storm
water discharges from the construction
site, The SWPPF shall describe and
ensure the implementation of practices
which will be used to reduce the
pollutants in storm water discharges
assgciated with construction activity at
the construction site and assure
compliance with the terms and
conditions of this parmit,

When developing SWPFPPs, applicants
must follow the procedures in
Addendum A of this permit to
determine whether listed endangered or
threatened species or critical habitat
would be affected by the applicant’s
storm water discharges or storm water
discharpe-related activities. Any
information on whether listed species or
critical habitat are found in proximity to
the construction site must be included
in the SWPPP. Any terms or conditions
that are imposed under the eligibility
requirements of Part LB.3.e and
Addendurmn A of this permit to protect
listed species or critical habitat from
storm water discharges or storm water
discharge-related activity must be
incorporated into the SWFPP.

Permittees must implement the
applicable provisions of the SWPPP
required under this part as 3 condition
of this permit.

A, Deadliines for Plan Preparation and
Campliance

The storm water pollution prevention
plan shail:

1. Be completed prior to the submittal
of an NOI to be covered under this
permit {except as provided in Parts
I.A.S and 1.A.6) updated as
appropriate; and

2. Provide for compiiance with the
terms and schedule of the SWPPP
beginning with the initiation of
construction actlvities.

B. Signature, Plan Review and Making
Plans Available

1. The SWPPP shall be signed in
accordance with Part VLG, and be
retained on-site at the facility which
generates the storm water discharge in
accordance with Part V Retention of
Records) of this permit.

2. The permittee shall post a notice
near the maln entrance of the
construction site with the following
information:

a. The NPDES permit number for the
project or a copy of the NOI if a permit
number has not yet been assigned;

b. The name and telephone number of
a local contact person;

c. A brief description of the project;
and

d. The location of the SWPPF if the
site Is inactive or does not have an on-
site locatjon to store the plan.

If posting this information near a
main entrance is infeasible due to safety
concerns, the notice shall be posted in
a local public building. If the
construction project is a linear
eonstruction project {e.g., pipeline,
highway, etc.}, the notice must be
placed in a publicly accessible location
near where construction is actively
undetway and moved as necessary. This
permit does not provide the public with
any right to trespass on a construction
site for any reason, including Inspection
of a site; nor does this permit require
that permittess allow members of the
public access to a construction siee.

3. The permittee shall make SWPPPs
avallable upon request to the Director, a
State, Tribal or local agency approving
sediment and erosion plans, grading
plans, or storm water management
plans; local government officials; or the
operator of a municipal separate storm
sewer receiving discharges from the site.
The copy of the SWPPP that is required
to be kept on-site or locally available
must be made available to the Director
for review at the time of an on-site

inspection. Also, in the interest of
puhlic involvement, EPA encourages
permittees to make their SWPPPs
available to the public for viewing
during normal business hours.

4, The Director may notify the
permittee at any time that the SWFPPP
does not meet one or more of the
minironwm requirements of this Part
Such notification shall identify those
provision of this permit which are not
heing met by the SWPFP as well as
thase requiring modification in order to
meet the minimum requirements of this
Part. Within seven (7} calendar days of
receipt of such notification from the
Director {or as otherwise provided by
the Director}, the permitiee shall make
the required changes to the SWPFPP and
shall submit to the Director a written
certification that the requested changes
have been: made. The Director may take
appropriate enforcement action for the
period of time the permittes was
operating under a plan that did not meet
the minimum requirements of this
permit.

(. Keeping Plans Current

The permittee must amend the storm
water pollution prevention plan
whenever.

1. There is a change in design,
construction, operation, or maintenance
which has a significant effect on the
discharge of pollutants to the waters of
the United States which has not been
addressed in the SWPPP; or

2. Inspections or investigations by site
operators, local, State, Tribal or Federal
officials indicate the SWPFP is proving
ineffective in eliminating or
significantly minimizing pollutants
from sources identified under Part
V.11 of this permit, or is otherwise not
achieving the general objectives of
controlling poilutants in storm water
discharges associated with construetion
activity,

D, Contents of Plan

The storm water pollution prevention
plan (SWPFPP] shall include the
following items:

1. Site Description

Each SWPPP shall pravide a
description of potential pollutant
sources and other information as
indicated below:

a. A description of the nature of the
construction activity;

b. A description of the intended
sequence of major activities which
disturk soils for major portions of the
site {e.g., grubbing, excavation, grading,
utilities and infrastructure installation);

¢. Estimates of the total area of the site
and the total area of the site that is
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expected to be disturbed by excavation,
grading, or other activities including off-

* site borrow and i1l areas;

d. An estimate of the runoff
coefficient of the site for both the pre-
construction and postconstruction
conditions and data describing the soil
or the quality of any discharge from the
site;

e, A general location map {eg., a
portion of a city or county map) and a
site map indicating the following:
drainage patterns and approximate
slopes anticipated after major grading
activitias; areas of soil disturbance;
areas which will not be disturbed;
Incations of major structural and
nonstructural controls identified in the
SWPPP; locations where stabilization
practices are expected to occur;
iocations of off-site material, waste,
borrow or equipment storage areas;
surface waters fincluding wetlands); and
locations where storm water discharges
o a surface water;

f. Location and description of any
discharge associated with industrial
activity other than construction,
including storm water discharges from
dedicated asphalt plants and dedicated
concrete plants, which is covered by
this permit;

g- T'ne name of the receiving water(s}
and the areal extent and description of
wetland or other speclal aquatic sites (as
described under 40 CFR 230.3{(g-1}) at
or near the site which will be disturbed
or which will receive discharges from
disturbed areas of the project:

h. A copy of the permit requirements
{attaching a copy of this permit is
acceptable):

i. Information on whether Listed
endangered or threatened species, or
critical habitat, are found in proximity
to the construction activity and whether
such species may be affected by the
applicant’s storm water discharges or
storm water discharge-related activities;
and

j- Information on whether storm water
discharges or storm water discharge-
related activities would have an affect
on a property that is [isted or eligible for
listing on the National Register of
Historic Places; where effects may
OCCUE, any written agreements with the
State Historic Preservation Officer,
Tribal Historic Preservation Officer, or
other Tribal leacler to mitigate those
effects.

2. Controls

Each SWFPPP shall include a
description of appropriate control
measures (l.e., BMPs} that will be
implemented as part of the construction
activity to contrel pollutants in storm
water discharges. The SWPPP must

clearly describe for each major activity
identified in Part IV.D.1L.b: {3}
appropriate control measures and the
general timing {or sequence) during the
construction process that the measures
wiil be implemented; and {b) which
permittee is responsible for
implementation (e.g,, perimeter controls
for one poriion of the site will be
instailed by Contractor A after the
clearing and grubbing necessary for
installation of the measure, but before
the clearing and grubbing for the
remaining portions of the site; and
perimeter controls will be actively
maintained by Contractor B unti] final
stabilization of those portions of the site
up-gradient of the perimeter control;
and temporary perimeter controls will
be removed by the owner after final
stabilization}. The description and
implementation of control measures
shall address the following minimum
COMPpOonents:

a. Erosion and Sediment Controls.

(1) Short and Long Term Goals and
Criteria:

{a) The construction-phase erosion
and sediment controls should be
designed to retain sediment on site to
the extent practicable.

(b} All control measures must be
properly selected, Installed, and
maintained in accordance with the
manufacturers specifications and good
engineering practices, If periodic
inspections or other information
indicates a control has been used
inapprepriately, or incorrectly, the
permittes must replace or modify the
control for site situations.

{c) If sediment escapes the
construction site, off-site accumulations
of sediment must be removed ata
frequency sufficient w minimize offsite
impacts {e.g., fugltive sediment in street
could be washed into storm sewers by
the next rain and/or pose a safety hazard
1o users of public streets}.

(d} Sediment must be removed from
sediment traps or sedimentation ponds
when design capacity has been reduced
by 50%.

(e} Litter, construction debris, and
construction chemicals exposed to
storm water shall be prevented from
becoming a pollutant source for storm
water discharges {e.g., screening
outfalls, picked up daily].

{f} Offsite material storage areas {also
including overburden and stockpiles of
dirt, borrow areas, etc.) used solely by
the permitted project are considered a
part of the project and shall be
addressed in the SWPPP.

(2} Stabilization Practices: The
SWPPP must include a description of
irerim and permanent stabilization
practices for the site, including a

schedule of when the practices will be
implemented. Site plans should ensure
that existing vegetation is preserved
where attainable and that disturbed
portions of the site are stabilized.
Stabhilization practices may include but
are not limited to: establishment of
temporary vegetation, establishment of
permanent vegetation, mulching,
geotextiles, sod stabilization, vegetative
buffer strips, protection of trees,
preservation of mature vegetation, and
other appropriate measures. Use of
impervious surfaces for stabillzation
should be avoided.

The following records shall be
maintained and attached to the SWPPF:
the dates when major grading activities
oceur; the dates when construction
activities temporarily or permanently
cease on a portion of the site; and the
dates when stabilization measures are
indtiated.

Except as provided in Parts
IV.D.2.a.(2){a}, (h), and (¢} below,
stabillzation measures shall be initiated
as soon as practicable in portions of the
site where construction activities have
temporarily or permanently ceased, but
in no case more than 14 days after the
construction activity in that portion of
the site has temporarily or permanently
ceased,

(a} Where the initiation of
stabilization measures by the 14th day
after construction activity temporary or
permanently cease is precluded by snow
cover of frozen ground conditions,
stabilization measures shall be initiated
as soun as practicable.

{b} Where construction activity on a
portion of the site is temporarily ceased,
and parth disturbing activities will be
resumed within 21 days, femporaiy
stabilization measures do not have o be
initiated on that portion of site.

{c) In arld areas (areas with an average
anmeal rainfall of O to 10 inches), semi-
arid areas (areas with an average annual
rainfall of 18 to 20 inches}, and areas
experiencing droughts where the
initiation of stabilization measures by
the 14th day after construction activity
has temporarily or permanently ceased
is precluded by seasonal arid
conditions, stabilization measures shall
be initiated as soon as practicable,

{3} Structural Practices: The SWPFP
must include a deseription of structural
practices to divert flows from exposed
soils, store flows or otherwise limit
runoff and the discharge of pollutants
from exposed areas of the site to the
degree attainable. Structural practices
may include but are not limited to: siit
fenices, earth dikes, drainage swales,
sediment traps, check dams, subsurface
drains, pipe slope drains, level
spreaders, storm drain inlet protection,
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rock cutlet protectian, reinfarced soil

7 retaining systems, gabions, and

temporary or permanent sediment
basins. Placement of structural practices
in fioodplains should be aveided to the
degree attainable. The installation of
these devices may be subject to section
404 of the CWA.

{a} For ecomunon drainage locations
that serve an area with ten (10} or more
acres disturbed at one time, a temporary
{or permanent) sediment basin that
provides storage for a calculated volume
of runoff from a 2 year, 24 hour storm
from each disturbed acre drained, or
eguivalent control measures, shall be
provided where attainable until final
stabilization of the site. Where no such
calculation has been performed, a
temporary {or permanent) sediment
basin providing 3,600 cubic feet of
storage per acre drained, or equivalent
control measures, shall be provided
whaere attainable until final stabilization
of the site. When computing the number
of acres draining into a commen
location it is not necessary to include
flows from offsite areas and flows from
ansite areas that are either undisturbed
or have undergone final stabiiization
where such flows are diverted around
both the disturbed area and the
serdiment basin.

in determining whether installing a
sediment basin is attainable, the
permittee may consider factors such as
site soils, slope, available area on site,
ete. In any event, the permittes must
consider public safety, especially as it
relates to children. as a design factor for
the sediment basin and alternative
sediment contrels shall be used where
site mitations would preclude a safe
design. For drainage locations which
serve ten {10} or more disturbed acres at
one time and where a temporary
sediment basin or equivalent controls is
not attainable, smaller sediment basins
and/er sediment traps should be used.
Where rieither the sediment basin nor
equivalent controls are attainable due to
site limitations, siit fenices, vegetative
buffer strips, or equivalent sediment
eontrols are required for all down slope
boundaries of the construction area and
for those side slope boundaries deemed
appropriate as dictated by individual
site conditions. EPA encourages the use
of a combination of sediment and
erosion control measures in order to
achieve maximum pollutant removal.

{b} For drainage locations serving less
than 10 acres, smaller sediment basins
and/er sediment traps should be used.
At a minimum, silt fences, vegetative
buifer strips, or equivalent sediment
controls are required for all down slope
boundaries (and for those side slope
boundaries deemed appropriate as

dictated by individual site conditions}
of the construction area unless a
sediment basin providing storage for a
calculated volume of runoff froma 2
year, 24 hour storm or 3,600 cubie feet
of storage per acre drained is provided.
EPA encourages the use of a
combination of sediment and erosion
control measures in order to achieve
maximum pollutant removal.

b. Stors Water Management. A
description of measures that will be
installed during the construction
process to control pollutants in storm
water discharges that will occur after
construction operations have been
completed must be included in the
SWPPP. Structural measures should be
placed on upland solls to the degree
attainable. The installation of these
devices may also require a separate
permit under section 404 of the CWA.
Permittees are only responsible for the
installation and maintenance of storm
water rmanagement measures prior to
final stabilization of the site, and are not
responsible for maintenance after storm
water discharges associated with
construction activity have been
eliminated from the site. However, post-
construction storm water BMPs that
discharge pollutants from point sources
once construction is completed may, in
themsetves, need authorization under a
separate NPDES permit.

{1} Such practices may inciude but are
not mited to: storm water detention
structures (including wet ponds}; storm
water retention structures; flow
attenuation by use of open vegetated
swales and natural depressions;
infiltration of runoff onsite; and
sequential systems {which combine
several practices). The SWPPP shall
include an expianation of the technical
basis used to select the practices to
control pollution where flows exceed
predevelopment levels.

{2) Velocity dissipation devices shall
be placed at discharge locations and
along the length of any outfall channel
to provide a non-erosive flow velocity
from the structure to a water course so
that the natural physical and biclogical
characteristics and functions are
maintained and protected (2.2, no
significant changes in the hydrological
regime of the receiving water).

¢. Other Controls,

{1) No solid materials, including
building materials, shall be discharged
io waters of the United States, except as
authorized by a permit issued under
section 404 of the CWA.

(2} Off-site vehicle racking of
sedirments and the generation of dust
shall be minimized.

{3} The SWPPP shall be consistent
with applicable State, Tribal and/or

iocal waste disposal, sanitary sewer or
septic systemn regulations to the extent
these are located within the permitted
area.

{4) The SWPPP shall include a
description of construction and waste
materials expected to be stored on-site
with updates as appropriate. The
SWPPP shall alsc include a description
of controls to reduce pollutants from
these materials including storage
practices to minimize expasure of the
materials to storm water, and spill
prevention and response.

(5] The SWPPP shall include a
description of pollutant sources from
areas other than construction {including
storm water discharges from dedicated
asphalt plants and dedicated concrete
plants), and a description of controls
and measures that will be implemented
at those sites o minimize poilutant
discharges.

{6) The SWPPP shall include a
description of measures necessary to
protect listed endangered or threatened
species, or critical habitat, including
any terms or conditions that are
imposed under the sligibility
requirements of Part LE.3.e{4)} of this
permit. Faifure to describe and
implement such measures will result In
storm water discharges from
constryction activities that are ineligible
for coverage under this permit.

d. Approved State, Tribal or Local
Plans.

{1) Permittees which discharge storm
water associated with construction
activities must ensure their storm water
pollutior: prevention plan s consistent
with requirements specified in
applicable sediment and erosion site
plans or site permits, or storm water
management site plans or site permits
approved by State, Tribal or lozal
officials.

(2) Storm water pollution prevention
plans must be updated as necessary to
remain consistent with any changes
applicable to protecting surface water
resources in sediment and erosion site
plans or site permits, or storm water
management site plans or site permits
approved by State, Tribal or Iocal
officials for which the permittes
receives written notice.

3. Maintenance

All erosion and sediment control
measures and other protective measures
identified in the SWPPP must be
maintained in effective operating
condition. If site inspections reguired by
Part 1¥.D.4. identify BMPs that are not
operating effectively, maintenance shall
be performed before the next anticipated
storm event, of as necessary to maintain
the continued effectiveness of storm
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water controls. if maintenance prior (o
the next anticipated storm event is
impracticable, maintenance must be
scheduled and accomplished as soon as
practicable.

4. inspections

(Qualified personne! {provided by the
permitiee or cooperatively by multiple
permittees) shall inspect disturbed areas
of the constructlon site that have not
been finally stabilized, areas used for
storage of materials that are exposed to
precipitation, structural control
measures, and locations where vehicles
enter or exit the site, at least once every
fourteen {14] calendar days and within
24 hours of the end of a storm svent of

(1.5 inches or greater.
Where sites have been finally or

temporarily stabilized, runoff is unlikely
due to winter conditions {e.g., site is
covered with snow, ice, or frozen
ground exists), or during seasonal arid
periods in arid areas (areas with an
average annual rainfall of 0 to 10 inchesg)
and semi-arid areas (areas with an
average annual rainfali of 10 to 20
inchesj such inspections shall be
conducted at least once every month.
Permittees are eligible for a waiver of

monthly inspection requirements until
one month before thawing conditions
are expected o resultin a discharge if
all of the following reguirements are
met: {1) the project is focated in an area
where frozen conditions are anticipated
to continue for extended perfods of time
{i.e., more than one month); (£} land
disturbance activities have been
suspended; and {3 the beginning and
ending dates of the walver period are
documented in the SWPFP.

a. Disturbed areas and areas used for
storage of materials that are exposed to
precipitation shall be inspected for
evidence of, or the potential for,
pollutants entering the drainage sysiem.
Sediment and erosion control measures
identified in the SWPPP shall be
gbserved o ensure that they are
operating correctly. Where discharge
locations or points are accessible, they
shail be inspected to ascertaln whether
erosion control measures are effective in
preventing significant impacts to
receiving waters. Where discharge
locations are inaceesszible, nearby
downstrearn locations shall be Inspected
to the extent that such inspections are
practicable. Locations where vehicles
enter or exit the site shall be inspected
for evidence of offsite sediment
tracking.

b. Based on the results of the
inspection, the SWPPP shall be
modifted as necessary (e.g.. show
additional controls on map required by
Part IV.D.1; revise description of
controls required by Part 1V.D.2) to

include additional or modified BMPs
designed to correct problems identified.
Revisions to the SWPPP shall be
completed within 7 calendar days
following the inspection. If existing
BMPs need to be modified or if
additional BMPs are necessary,
nplementation shall be completed
before the next anticipated storm event.
If irnplementation before the next
anticipated storm event 18
impracticable, they shall be
implemented as scon as practicable,

¢. A report summarizing the scope of
the inspection, namels} and
qualifications of personnel making the
inspection, the date(s) of the Inspection,
and major observations relating to the
implementation of the SWPPF shall be
made and retained as part of the SWFPPP
for at least three years from the date that
the site is finally stabilized. Major
observations should include: the
location{s) of discharges of sediment or
other pollutants from the site;
location{s] of BMPs that need to be
maintained; location(s) of BMPs that
failed to operate as designed or proved
inadequate for a pariicular location; and
location{s} where additional BMPs are
needed that did not exist at the time of
inspection. Actions taken in accordance
with Part [V.1).4.b of this permit shall be
matle and retained as part of the storm
water polluticn prevention plan for at
least three years from the date that the
site is finally stabilized. Such reports
shall identify any incidents of non-
compliance. Where a report does not
identify any incidents of non-
compliance, the report shall contain a
certification that the facility Is in
compliance with the storm water
pollution preveation plan and this
permit. The report shall be signed in
accordance with Part VI.G of this
permit,

5. Non-Storm Water Discharges

Except for flows from fire fighting
activities, sources of non-storm water
listed in Part ILA.2 or 3 of this permit
that are combined with storm water
discharges associated with construction
activity must be identified in the
SWPPP. The SWPPP shall identify and
ensure the implementation of
appropriate pollution prevention
measures for the non-storm water
component(s] of the discharge.

Part V. Retention of Records

A. Documents

The perrpittee shall retain copies of
storm water pollution prevention plans
and all reports required by this permit,
and records of all data used to complete
the Notice of Intent to be covered by this
permit, for a period of at least three

years from the date that the site is
finally stabilized. This period may be
extended by request of the Director at
any time.

B. Accessibility

The permittee shall retain a copy of
the storm water pollution prevention
plan required by this permit (including
a copy of the permit languags) at the
construction site (or other local location
accessible to the Director, a State, Tribal
or local agency approving sediment and
ercsion plans, grading plans, or storm
water managerment plans; local
government officials; or the operator of
a municipal separate storm sewer
receiving discharges from the site) from
the date of project injtiation to the date
of final stahilization. Permittees with
day-to-day operational control over
SWPFF implementation shall have a
copy of the SWPPP available at 2 ceniral
location on-site for the use of all
operators and those identified as having
responsibilities under the SWPPP
whenever they are on the construction
site.

C. Addresses

Except for the submittal of NOis and
NOTs (see Parts 11.C and VIILE,
respectively}, all written
correspendence concerning discharges
in any State, Indfan Country land or
from any Fedearal facility covered under
this permit and directed to the EPA,
including the submittal of individual
permit applications, shall be sent to the
address listed below: United States EPA,
Region 6, Storm Water Staff,
Enforcement and Compliance Assurance
Divisien (GEN-WC), EPA SW
Construction GP, P.O. Box 50625,
Dallas, TX 75205.

Part VL Standard Permit Conditions
A. Duty To Comply

1. The Permiites Must Comply With All
Conditions of This Permit

Any permit noncompliance
constitutes a violation of CWA and is
grounds for enforcement action; for
permit termination, revocation and
reissuance, or modification; or for
denial of a permit renewal application.

2. Penalties for Violations of Permit
Conditions

The Director will adjust the civil and
administrative penalties listed below in
accordance with the Civil Monetary
Penalty Inflation Adjustment Rule
{Federal Register: December 31, 1596,
Yolume 61, Number 252, pages 69359~
603686, as corrected, March 20, 1997,
Volume 62, Number 54, pages 13514~



36506

Federal K _ster/Vol. 63, No. 128/Monday, July 6, .998/Notices

13517} as mandated by the Debt
Coliection Improvement Act of 1996 for
inflation on a periodic basis. This rule
allows EPA's penalties to keep pace
with inflation. The Agency is required
to review its penalties at least once
every four years thereafter and to adjust
them s necessary for inflation
according to a specified formula. The
civil and administrative penalties listed
below were adjusted for inflation
starting in 19986.

a. Criminal.

{1} Negligent Violations. The CWA
provides that any person who
neglipently violates permit conditions
impiementing sections 301, 302, 306,
307, 308, 318, or 405 of the Act is
subject to a fine of not less than $2.500
nor more than 325,000 per day of
violation, or by imprisonment for not
morea than 1 year, or both,

{2} Knowing Violations. The CWA
provides that any person who
knowingly violates permit conditions
implementing sections 301, 302, 3086,
307, 308, 318, or 405 of the Act is
subject to a fine of not fess than $5,000
nor mors than $50,000 per day of
violation, or by imprisonment for not
more than 3 years, or both.

{3) Knowing Endangerment. The CWA
provides that any person who
knowingly violates permit conditions
implementing sections 301, 302, 308,
307, 308, 318, or 405 of the Act and who
knows at that time that he is placing
another person in imminent danger of
death or serious bodily injury is subject
to a fine of not more than $250,000, or
by imprisonment for not more than 15
years, or both,

{4} False Statement. The CWA
provides that any person who
knowingly makes any false material
statement, representation, or
certification In any application, record,
report, plan, or other document filed or
required to be maintained under the Act
or who knowingly falsifies, tampers
with, or renders inaccurate, any
monitoring device or method required
to be maintained under the Act, shall
upon conviction, be punished by a fine
of niot more than $10,000 or by
imprisonment for not more than two
years, or by both. If a conviction is for
a vielation committed after a first
conviction of such person under this
paragraph, punishment shallbe by a
fine of not more than $20,000 per day
of viclation, or by imprisonment of not
maore than four years, or by both. {See
section 308.c.4 of the Clean Water Act).

b, Civil Penalties. The CWA provides
that any person who violates a permit
condition implementing sections 301,
302, 308, 307, 308, 318, or 405 of the
Act is subject to a civil penalty not to

exceed $27,.500 per day for each
violation,

¢. Administrative Penalties. The CWA
provides that any person who violates a
permit condition implementing sections
301, 302, 308, 307, 308, 318, or 405 of
the Act is subject to an administrative
penalgr, as follows:

{1} Class I Penalty. Not to exceed
$11,000 per violation nor shall the
maximum amount exceed $27,500,

{2} Class H Penafty. Not to exceed
$11,000 per day for each day during
which the viglation continues, nor shall
the maximum ammount exceed $137,.500.

B. Continuation of the Expired General
Permit

If this permit is not reissued or
replaced prior to the explration date, it
will be administratively continued in
accordance with the Administrative
Procedures Act and remain in force and
affect. Any permittee who was granted
permit coverage prior to the expiration
date will automatically remain covered
by the continued peemit until the earlier
of!

1. Reissuance or replacement of this
permit, at which time the permittee
must comply with the Naotice of Intent
conditions of the new permit to
maintain authorization to discharge; or

2. The permittee's submittal of a
HNotice of Termination; or

3. Issuance of an individual permit for
the permittee’s discharges; or

4. A formal permit decision by the
Director riot to reissue this general
permit, at which time the permittee
must seek coverage under an alternative
general permit or an individual permit.

. Need To Halt or Reduce Activity Not
a Defense

1t shall not be a defense for a
permitiee in an enforcement action that
it would have been necessary to halt or
reduce the permitted activity In order to
maintain compliance with the
conditions of this permit.

0. Duty To Mitigate

The permittee shall take all
reasanable steps to minimize or prevent
any discharge in violation of this permit
which has a reasonable likelihood of
adversely affecting human health or the
environment.

E. Duty To Provide Information

The permittee shall furnish to the
Director or an authorized representative
of the Director any information which is
requested to determine compliarce with
this permit or other information.

E. Other Information

When the permittee becomes aware
that he or she failed to submit any

relevant facts or submitied incorrect
information in the Notice of Intent or in
any other report to the Director, he or
she shall promptly submit such facts or
information.

G. Signatory Requirements

All Notices of Intent, Netices of
Termination, storm water pollution
prevention plans, reports, certifications
or information either submitted to the
Director or the operator of a large or
medium municipal separate storm
sewer system, or that this permit
requires be maintained by the permittee,
shall be signed as follows:

1. All Notices of Intent and Notices of
Termination shall be signed as follows:

a. For a corporation: by a responsible
corporate officer. For the purpose of this
section, a responsible corporate officer
means: a president, secretary, treasurer,
or vice-president of the corporation in
charge of a principal business functien,
or any uther person who performs
similar policy or decision-making
functions for the corporation; or the
manager of one or more manufacturing,
production or operating facilities
employing more than 250 persons or
having gross annual sales or
expenditures exceeding $25,000,000 {in
second-quarter 1980 dollars) if authority
to sign documents has been assigned or
delepated te the manager in accordance
with corporate procedures;

b. For a partnership or sole
proprietorship: by a general partner or
the proprietor, respectively; or

c. For a municipality, State, Federal,
or other public agency: by either a
principal executive officer or ranking
elected offictal. For purposes of this
section, a principal executive officer of
a Federal agency includes (1) the chief
executive officer of the agency, or (2} a
sentor executive officer having
responsibility for the overall operations
of a principal geographic unit of the
agency (e.g.. Regional Administrators of
EPA

2. All reports required by this permit
and other information requested by the
Director or authorized representative of
the Director shall be signed by a person
described above or by a ctuly authorized
representative of that person. A person
is a duly authorized representative only
iF:

a. The authorization is made in
writing by a person described above and
submitted to the Director.

b. The authorization specifies either
an individual or a position having
responsibility for the overall operation
of the regulated facility or activity, such
as the position of manager, operator,
superintendent, or position of
equivalent responsibility or an
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individual or pesition having overall
-7 responsibility for envirenmental matters

" for the company. (A duly authorlzed
representative may thus be either a
named individual er any individual
ceoupying a named position).

¢. Changes to Authorization, If an
authorization under Part ILE is no
longer accurate because a different
operator has responsibility for the
overall operation of the construction
site, a rew Notice of Intent satisfying
the requirements of Part ILB must be
submitted to the Director prior to or
together with any reports, information,
or applications to be signed by an
authorized representative. The change
in authorization must be submitted
within the time frame specified in Part
ILA.3, and sent to the address specified
in Part 1.C.

d. Lertification. Any persen signing
documents under Part VLG shall make
the following certification:

1 certify under penalty of law that
this document and all attachments were
prepared under my direction or
supervision in accordance with a system
designed to assure that qualifled
persunnel properly gathered and
evaluated the information submitted.
Based on my inquiry of the person or
persons who manage the system, or
those persons directly responsible for
gathering the information, the
information submitted is, to the best of
my knowledge and belief, true, accurate,
and complete. [ am aware that there are
significant penaities for submitting false
information, including the possibility of
fine and imprisonment for knowing
violations.”

H. Penalties for Falsification of Reports

Section 309(c}{4) of the Clean Water
Act provides that any person who
knowingly makes any false material
statement, representation, or
certification in any record or other
document submitted or required to be
maintained under this permit, including
reports of compliance or noncompliance
shall, upon conviction, be punished by
a fine of not more than $10.000, or by
imprisonment for not more than two
years, or by both,

I O# and Hazardous Substance Liability

Nothing in this permit shall be
construed to preciude the institution of
any legal action or relieve the permittee
from any respensibilities, ifabilities, or
penalties to which the permittee is or
may be subject under section 311 of the
CWA orsection 166 of the
Comprehensive Environmental
Response, Compensation and Liability
Act of 1980 (CERCLA).

L Property Rights

The issuance of this permit does not
convey any property rights of any sert,
nor any exclusive privileges, nor does it
authorize any injury to private property
nor any invasion of personal rights, nor
any infringement of Federal, Stats or
local laws or regulations.

K. Severability

The provisions of this permit are
severable, and if any provision of this
permit, or the application of any
provision of this permit to any
circumstance, is held invalid, the
application of such provision to sther
circumstances, and the remainder of
this permit shall not be affected thereby.

L. Reguiring an Individual Permit or an
Alternative General Permif

1. The Director may require any
person authorized by this permit in
apply for and/or obtain either an
individual NPDES permit or an
alternative NPDES general permit. Any
interested person rmay petition the
Director to take action under this
paragraph. Where the Director requires
a permittee authorized to discharge
under this permit to apply for an
individual NPDES permit, the Director
shall notify the permittee in writing that
a permit application is required. This
natification shall include a brief
statement of the reasons for this
decision, an application form, a
statement setting a deadline for the
parmittee to file the application, and a
statement that on the effective date of
issuance or denial of the individual
NPDES permit or the alternative general
permit as it applies to the Individual
permittee, coverage under this general
permit shall automatically terminate.
Applications shall be submitted to the
appropriate Reglonal Office indicated in
Part V.C of this permiit, The Direcior
may grant additional time to submit the
application upon request of the
applicant. If a permittee fails to submit
in a dmely manner an individuat
NPDES permit application as required
by the Director under this paragraph,
then the applicability of this permit to
the individual NPDES permittee is
autpmatically terminated at the end of
the day specified by the Director for
application submittal.

2. Any permittee authorized by this
permit may request to be excluded from
the coverage of this permit by applying
for an individual permit. In such cases,
the permittee shall submit an individual
application in aceordance with the
requirements of 40 CFR 122.26(c)(1)(i1).
with reasons supperting the request, to
the Director at the address for the

appropriate Regional Office indicated in
Part ¥V.C of this permit. The request may
be granted by issuance of any individual
permit or an alternative general permit
if the reasons cited by the permittee are
adequate to support the request.

3. When an individual NPDES permit
is issued to a permittee otherwise
sublect to this permit, or the permittee
is authorized to discharge under an
alternative NPDES general permit, the
applicability of this permit to the
individual NPDES permittes is
automatically terminated on the
effective date of the individual permit or
the date of authorlzation of coverage
under the alternative general permit,
whichever the case may be. When an
individual NPDES permit is denied ©
an owner or operator otherwise subject
to this permit, or the owner or operator
1s denied for coverage under an
aliernative NPDES general permit, the
applicability of this permit to the
indivldual NPDES permittee Is
automatically terminated on the date of
such denial, unless otherwise specified
by the Director.

M. State/Tribal Environmental Laws

1. Nothing in this permit shall be
construed to preclude the Institution of
any legal action or relieve the permittes
from any responsibilities, liabilitles, or
penalties established pursuant to any
applicable State/Tribal law or regulation
under authority preserved by section
510 of the Act.

2. No condition of this permit shall
release the permittee from any
responsibility or requirements under
sther environmental statutes or
regulations.

N. Proper Operation and Maintenance

The permittee shall at all times
properly operate and maintain all
facilities and systerns of treatment and
contrel (and related appurienances)
which are installed or used by the
permittee to achieve compliance with
the conditions of this permit and with
the requirements of storm water
pollution prevention plans. Proper
operation and maintenance also
includes adequate laboratory controls
and appropriate quality assurance
procedures. Proper operation and
maintenance requires the operation of
backup or auxiliary facilities or similar
systems, installed by a permittes only
when necessary to achieve compliance
with the conditions of this permit.

0. Inspection and Entry

The permittee shall allow the Director
or an authorized representative of EPA,
the State/Tribe. or, in the case of a
construction site which discharges
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through a municipal separate storm
" sewer, an authorized representative of

- the municipal owner/operator or the
separate storm sewer recelving the
discharge, upon the presentation of
credentials and other documents as may
be required by law, to:

1. Enter upon the permittee’s
premises where a regulated facility or
activity is located or conducted or
where records must be kept under the
cenditions of this permit;

2. Have access to and copy at
reasonable times, any records that must
be kept under the conditions of this
permit and

3. Inspect at reasonable times any
facilities or equipment {including
maornitoring and control equipment).

P, Parmit Actions

This permit may be modified, revoked
and reissued, or terminated for cause.
The filing of a request by the permittes
for a permit modification, revocation
and reissuance, or fermination, ora
notification of planned changes or
anticipated noncompliance does not
stay any permit condition.

Part V11, Reopener Clause

A, If there is evidence indicating that
the stonm water discharges authorized
by this permit cause, have the
reasonable potential to cause or
contribute to, a violation of a water
quality standard, the permittee may be
required to obtain an individual permit
of an alternative general permit in
accordance with Part 1.C of this permit,
or the petmit may be modified to
include different Hmitations and/or
requiremnents.

B. Permit modification or revocation
will be conducted according to 40 CFR
122.62, 122.63, 122.64 and 124.5.

C. EPA may propose a modification to
this permit after further discussions
between the Agency and the Advisory
Council on Historic Preservatlon for the
protection of historic properties.

Part VIII. Termination of Coverage

A. Notice of Termination

Permittees must submit a completed
Notice of Termination (NOT) that is
signed in accordance with Part V1.G of
this permit when one or more of the
conditions contained i Part LD.2.
{Terminating Coverage) have been met
at a construction preject. The NOT form
found in Addendum D will be used
unless it has been replaced by a revised
version by the Director. The Notice of
Termination shall include the following
information:

1. The NPDES parmit number for the
storm water discharge identified by the
Notice of Termination;

2. An indication of whether the storm
water discharges associated with
construction activity have been
eliminated (i.e., regulated discharges of
storm water are being terminated) or the
permittee Is no longer an operator at the
sitey;

3. The name, address and telephone
number of the permittee submitting the
Notice of Termination;

4. The name of the project and street
address {or a description of location if
no street address is available) of the
construction site for which the
notification is submitted;

5. The Jatitude and longitude of the
construction site; and

§. The following certification, signed
in accordance with Part VLG (signatory
requirernents) of this permit. For
construction projects with more than
one permittee and/or aperator, the
permittee need only make this
certification for those portions of the
construetion site where the permites
was authorized under this permit and
niot for areas where the permittee was
not an operator.

I certify under penalty of law that all
storm water discharges associated with
industrial activity from the identifled
facility that authorized by a general
permit have been eliminated or that ]
am nio lenger the nperator of the facility
or construction site. T understand that
by submitting this notice of termination,
1am no longer authorized to discharge
storm water assoctated with industrial
activity under this general permit, and
that discharging pollutants in storm
water associated with industrial activity
to waters of the United States is
unlawiul under the Clean Water Act
where the discharge is not authorized by
a NPBES permit. | also understand that
the submittal of this Notiee of
Termination does not release an
operator from Habllity for any violations
of this permit or the Clean Water Act.™

For the purposes of this certification,
elimination of storm water discharges
associated with construction activity
means that all disturbed soils at the
portion of the construction site where
the operator had control have been
finally stabilized {as defined in Part IX.D)
and temporary erosion and sediment
conirol measures have been removed or
will be removed at an appropriate tme
to ensure final stabilization is
maintained, or that all sform water
discharges associated with construction
agtivities from the identified site that
are authorized by a NPDES general
permit have otherwise been eliminated
from the portion of the construction site
where the operator had control.

B, Addresses

1. All Notices of Termination, signed
in accordance with Part VLG of this
permit, are to be submitted using the
form provided by the Director {ora
photocopy thereof}, to the address
specified on the NOT form.

Part IX. Delinitions

A. Best Managerment Practices
{“BMPs""} means schedules of activities,
prohibitions of practices, maintenance
procedures, and other management
practices to prevent or reduce the
discharge of pollutants to waters of the
United States. BMPs also includs
treatment requirements, cperating
procedures, and practices to control
plant site runoff, spillage or leaks,
shucige or waste disposal, or drainage
from raw material storage.

B. Control Measure as used in this
permit, refers to any Best Management
Practice or other method used to
prevent or reduce the discharge of
pollutants to waters of the United
States,

C. Commencemert of Construction
the Initial disturbance of soils
associated with clearing, grading, or
excavating activities or other
censtruction activites.

. CWA means the Clean Water Act or
tha Federal Water Pollution Control Act,
FUSLC 51251 erseg.

E. Director means the Regional
Administrator of the Environmental
Protection Agency or an authorized
representative,

F. Discharge when used without
gqualification means the "discharge of a
pollutant.”

G. Discharge of Storm Water
Assoclated With Construction Activity
as used in this permit, refersto a
discharge of pollutants in storm water
runoff from areas where sofl disturbing
activities (e.g., clearing, grading, or
excavation), construction materials or
equipment storage or maintenance {(e.g.,
{11l piles, borrow areas, concrete truck
washout, fueling), or other industrial
storm water directly related to the
construction process {e.g., concrete or
asphalt batch plants) are located.

H. Facility or Activily means any
NPDES “point source’ or any other
facility or activity {including land or
appurtenances thereto) that is subject to
regulation under the NPDES program.

L Final Stabilization means that
either:

1. All soil disturbing activilies at the
site have been completed and a uniform
{e.p., evenly distributed, without Iarge
bare argas) perennial vegetative cover
with a density of 70% of the native
background vegetative cover for the area
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has been established on all unpaved

© areas and areas not covered by

* permanent structures, or equivalent
permanent stabilization measures {such
as the use of riprap, gabions, or
geatextiles) have been employed. In
some parts of the country, background
native vegetation will cover Jess than
100%% of the ground {e.g., arid areas,
beachesj. Establishing at least 709 of
the natural cover of native vegetation
meets the vegetative cover criteria for
final stabilization {e.g., if the native
vegetation covers 50% of the ground,
70% of 50% would require 359 total
cover for final stabilization:; on a beach
with np natural vegetation, no
stabilization is required}; or

Z. For individual lots in residential
construction by either: (a) the
homebuilder completing final
stabilization as specified above, or (B)
the homebuilder establishing temporary
stabilization including perimeter
controls for an individual lot prior to
cceupation of the hame by the
homeowner and informing the
homeowner of the need for, and benefits
of, final stabilization. Homeowners
typically have an incentive to put in
landscaping functionally equivalent te
final stabilization: as quick as possible to
keep mud out of their homes and off
their sidewalks and driveways.); or

3. For construction projecis on land
used for agricultural purposes {e.g.,
pipelines across crop or range land},
final stabilization may be accomplished
by returning the disturbed land to its
precenstruction agricultural use. Areas
disturbed that were not previously used
for agricultural activities, such as buffer
strips immediately adjacent to “waters
of the United States,” and areas which
are not being returned to their
preconstruction agricultural use must
meet the final stabilization criteria in (1}
or {2} above.

). Flow-Weighted Composite Sample
means a compasite sample consisting of
a mixture of aliquots collected at a
constant time interval, where the
volume of each aliquot is proportional
to the flow rate of the discharge.

K. Large and Medium Municipal
Separate Storm Sewer System means all
municipal separate storm sewers that
are either:

1. Located in an incorporated place
{city} with a population of 100,000 or
more as determined by the latest
Decennial Cernsus by the Bureau of
Census (these citles are listed in
Appendices F and G of 40 CFR 122); or

2. Located in the counties with
unincorporated urbanized populations
of 100,000 or more, except municipal
separate storm sewers that are located in
the incorporated places, townships or

towns within such counties {(these
counties are listed in Appendices H and
1of40 CFR 122}, or

3. Owned or operated by a
municipality other than those described
in paragraph (i} or {(if} and that are
designated by the Director as part of the
iarge or medium municipal separate
storm sewer system.

L. NOI'means Notice of Intent to be
covered by this permit (see Part 11 of this
permit).

M. NOT means Notice of Termination
{see Part VII1 of this permit).

N. Operator for the purpose of this
permit and in the context of storm water
associated with construction activity,
means any party associated with a
construction project that meets either of
the following two criteria:

1. The party has operational control
over construction plans and
specifications, including the ability to
make modifications to those plans and
specifications; or

2. The party has day-to-day
operational control of those activities at
a project which are necessary Lo ensure
compliance with a storm water
pollution prevention plan for the site or
other permit conditions {e.g.. they are
authorized o direct workers at a site to
carry out activities required by the
SWPPP or comply with other permit
conditions).

This definition is provided to inform
permitiess of EPA’s interpretation of
how the regulatory definitions of
“owner or operator” and “facility or
activity'' are applied to discharges of
storm water associated with
construction activity.

0. Owner or operator means the
owner or operator of any “facility or
activity” subject to regulation under the
NPDES program.

P. Point Source means any
discernible, confined, and discrete
conveyance, Including but not limited
to, any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure,
container, rolling stock, concentrated
animal feeding operation, landfill
leachate collection system, vessel or
other floating craft from which
pollutants are or may be discharged.
This term does not include retum flows
from irrigated agriculture or agricultural
storm water runoff.

Q. Pollutant is defined at 40 CFR
122.2. A partial listing from this
definition includes: dredged spoil, solid
waste, sewage, garbage, sewage shadge,
chemical wastes, biological materials,
heat, wrecked or discarded equipment,
rock, sand, cellar dirt, and industrial or
municipal waste,

R. Runaff coellicient means the
fraction of total rainfall that will appear
at the conveyance as runoff.

S. Storm Water means storm water
runoff, snow melt runoff, and surface
runcff and drainage.

T. Starm Water Associated With
Industrial Activity is defined at 40 CFR
122.26{}{1 4] and incorporated here by
reference. Most relevant to this permit is
40 CFR 122.26() (14){x), which relates
to eonstruction activity including
clearing, prading and excavation
activities that result in the disturbance
of five (5} or more acres of total land
area, or are part of a larger common plan
of development or sale,

U. Waters of the United States means:

1. All waters which are currently
used, were used in the past, or may be
susceptible to use in inferstate or foreign
commerce, including all waters which
are subject to the ebb and fiow of the
tide;

2. All interstate waters, Including
interstate “wetlands’;

3. All other waters such as interstate
lakes, rivers, streams {including
intermiteent streams}, mudflats,
sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or
natural ponds, the use, degradation, or
destruction of which would affect or
could affect interstate or foreign
commerce including any such waters:

a. Which are or could be used by
interstate or foreign travelers for
recreational or other purposes;

b. From which fish or shellfish are or
could be taker and sold in interstate or
foreign commerce; or

¢. Which are used or could be used for
industrial purposes by industries In
interstate commerce:

4. All impoundments of waters
otherwise defined as waters of the
United States under this definition;

5. Tritwitaries of waters identified in
paragraphs (a} through {d) of this
definition:

5. The territorial sea; and

7. Wetlands adjacent to waters {(other
than waters that are themselves
wetlands} identified in paragraphs 1.
through 8. of this definition.

Waste treatment systems, Iincluding
treatment ponds or lagoons designed to
meet the requirements of the CWA
{other than cooling ponds for steam
electric generation stations per 40 CFR
423 which also meet the criteria of this
definition) are not waters of the United
States. Waters of the United States do
not include prior converted cropland.
Notwithstanding the determination of
an area’s status as prior converted
cropland by any other federal agency,
for the purposes of the Clean Water Act,
the final authority regarding Clean
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Water Act Jurisdiction remains with
EPA.

Part X. Permit Conditions Applicable to
Specific States and Indian Country
Lands

The provisions of this Part provide
additions to the applicable conditions of
Parts I through 1X of this permit to
reflect specific additional conditions
required as part of the State or Tribal
CWA Section 401 certification process.
The additional revisions and
requirements listed below are set forth
in connection with, and only apply to,
the following States and indian Country
lands.

1 LARIQ¥#I: Indian Country Lands in
the State of Louisiana

No additional requirements.

2. NMRIOY#t: The State of New
Mexico, Except Indian Country Lands

No additional requirements.

3. NMRIO™HI: Indian Country Lands in
the State of New Mexico, Except Navajo
Reservation Lands (see Region 8) and
Ute Mountain Reservation Lands {see
Region 8}

a. Pueblo of Isiera. Copies of Notices
of Intent (NQOT), Notices of Termination
{MNOT), and Storm Water Pollution
Prevention Plans (SWPPPs) must be
submitted to the Pueblo of Isleta's
Environment Department, Water Quality
Program.

(1) Part 11.L.2 of the permit is added
as follows:

Special NOI Requiremenits for the
Pueblo of lsleta. NOIs shall also be
subrnitted to the Pueblo of Isleta’s
Environment Department, Water Quality
Program, concurrently with their
submission to EPA at the following
address: Isleta Environment
Department, Water Quality Program,
Pueblo of Isleta, PO Box 1270, Isleta,
New Mexico 87022.

(2) Part VIILB.2 is added to the permit
as follows:

Special NOI Requirements for the
Pueblo of Isleta. NOTs shall also be
submitted to the Pueblo of Isleta’s
Environment Department, Water Quality
Progeam, concurrently with their
submission to EPA. NOTs are to be sent
to the address given in Part ILC.2.

(3} Part 1V.A.3 is added io the permit
as follows:

Special Storm Water Pollution
Prevention Plan Requirements for the
Pueblo of Isleta. Storm water poflution
prevention plans must be submitted to
the Pueblo of Isleta Environment
Department, Water Quality Program, ten
working days prior to commencing the
project on Pueblo of Isleta wribal lands.

SWPPFPs are to be sent to the address
given in Part I1.C.2.

b. Pueblo of Nambe. Copies of Notices
of Intent (NQOJ), Notices of Termination
(NOT), and Storm Water Pollution
Prevention Plans (SWPPPs) must be
submitted to the Puebls of Nambe
Department of Environment and Natural
Resources.

(1) Part 11.C.2 is added to the permit
as follows:

Special NOI Requirements for the
Pueblo of Nambe. NOIs shall also be
submitted to the Pueblo of Nambe
Deparvnent of Environment and Natural
Resources at the same time they are
submitted to EPA at the following
address: Pueblo of Nambe, Department
of Envircnment and Natural Rescurces,
Route 1 Box 11788, Santa Fe, New
Mexico 87501, Phone {505) 455-2036,
Fax (505) 455-2038.

{2) Part VIILB.2 is added to the permit
as follows:

Special NOT Requirements for the
Pueblo of Nambe. NOTs shall also be
submitted to the Pueblo of Nambe
Department of Environment and Natural
Resources at the same time they are
submitted to EPA. NOTs are to be sent
to the address given in Part 1L.C.2.

{3) Part IV.A.3 is added to the permit
as follows:

Special Storm Water Pollution
Prevention Plan Requirements for the
Pueblo of Nambe. Storm water polhition
prevention plans must be submitted te
the Pueblo of Nambe Department of
Environment and Natural Resources
before the project on Pueble of Nambe
tribal lands begins. SWPPPs are to be
sent to the address given in Part 1LC.2.

¢. Puehle of Picuris, Copies of Notices
of Intent (NOT), Notices of Termination
{NOT)}, and Storm Water Pollution
Prevention Plans {SWPPPs) must be
submitted to the Pueblo of Picuris
Environment Department,

{1) Part 11.C.2 Is added to the permit
as follows:

Special NOI Requirements for the
Pueble of Picuris. NOIs shall also be
submitted to the Pueblo of Picuris
Environment Department at the same
time they are submitted to EPA atthe
following address: Pueblo of Pleuris,
Environment Department, P.O. Box 127,
Penasco, New Mexico 87553, Phone
{505) 587-2519, Fax (505} 587-1071.

{2} Part VIII.B.Z is added to the permit
as follows:

Special NOT Requirements for the
FPueblo of Picuris. NOTs shall also be
submitted to the Pueblo of Pleuris
Environment Department at the same
timne they are submitted to EPA. NOTs
are to be sent to the address given in
Part 1L.C2.

{3} Part 1V.A.3 is added to the permit
as follows:

Special Storm Water Pollution
Prevention Plan Requirements for the
Pueblo of Picuris. Storm water pollution
prevention plans must be submitied io
the Picuris Environment Department
bafore the project on Pueblo of Plouris
tribal lands begins. SWPPPs are to be
sent to the address given in Part [1.C.2.

d. Pueblo of Pojoague. Copies of
Notices of Intent (NQD, Netices of
Termination NOT), and Storm Water
Pollution Prevention Plans (SWPPPs)
must be submiited to the Pueblo of
Pojnaque Environment Department
Director,

{1) Part 11.C.2 is added to the permit
as follows:

Special NO1 Requirements for the
Pueblo of Pojoaque, NO1s shall also be
submitted to the Pueblo of Pojoaque
Environment Department Director at the
sarne time they are submitted to EPA at
the following address: Pueblo of
Pojoaque, Environment Department,
Route 11, P.O. Box 208, Santa Fe, New
Maxico 87501, Phone (505) 455-3383,
Fax (505) 455-3633.

{2} Part VIILB.2 of the permit is added
as follows:

Special NOT Requirements for the
Pueblo of Pojoaque. NOTs shall also be
submitted to the Pueblo of Pojoaque
Environment Department Director at the
same time they are submitted to EPA.
NOTs are to be sent to the address given
in Part IL.C.2.

{3} Part 1V.A.3 is added to the permit
as follows:

Special Storm Water Pollution
Prevention Plan Requirements for the
Pueble of Pojoaque. Storm water
poliution prevention plans must be
submitted to the Pueblo of Pojoaque
Environment Department Director
before the project on Puebio of Pojoague
tribal lands begins. SWPPPs are to be
sent to the address given in Part IL.C.2

& Pueblo of Sar juan. No additional
reguirements.

£ Pueblo of Sarnidia. Copies of Notices
of Intent (NQOJ), Notices of Termination
{NOT). and Storm Water Pollution
Prevention Plans (SWPPPs} must be
submitted to the Pueblo of Sandia
Environment Department.

{1) Part I1.C.2 of the permit is added
as follows:

Special NOI Requirements for the
Pueblo of Sandia. NOIs shall also be
submitted to the Pusblo of Sandia
Environment Department at the same
time they are submitted to EPA at the
following address: Pueblo of Sandia,
Ernvironment Department, Box 6008,
Bernalillo, New Mexico 87004, Phone
{505} 867~4533; Fax (505) 867-8235.
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(2) Part VIILB.2 is added to the permit
as follows:

Special NOT Requirements for the
Pueblo of Sandia. NOTs shall also be
submitted to the Pueblo of Sandia
Environment Department at the same
time they are submitted to EPA. NOTs
are to be sent to the address given in
Part11.C.2.

{3) Part IV.A.3 is added to the permit
as follows:

Special Storm Water Pollution
Prevention Plan Requirements for the
Pueblo of Sandia. Storm water pollution
prevention plans must be submitted to
the Pueblo of Sandia Environment
Department before commencement of
the project on Pueblo of Sandia tribal
lands. SWPPPs are to be sent to the
address given in Part 1LC.2.

g. Pueblo of Tesugue. Coples of
Notices of Interst (NOI), Notices of
Termination (NOT). Storm Water
Pollution Prevention Plans (SWPPPs),
inspection reports, all certifications and
“other information’ must be submitted,
by hand delivery or certified mail, to the
Pueblo of Tesugue.

(1) Part }11.C.2 of the permit is added
as follows:

Special NOI Requirements for the
Pueblo of Tesuque. NOIs shall also be
subrnitted to the Pueblo of Tesuque at
least five (5} days prior to any ground
disturbing activity at the following
address: Pueblo of Tesuque,
Environment Department, Route 5, Box
3260-T, Santa Fe, New Mexico 87501,
Phone (505) 983-2567; Fax [505) 982
2331

{2} Part VIILB.2 is added to the permit
as fotlows;

Special NOT Requirements for the
Puebio of Tesugue. NOTs shall alse be
submitited to the Pueble of Tesuque at
the same time they are submitted to
EPA. NOTs are to be sent to the address
given in Parc IL.C.2.

(3} Part IV.A.3 is added to the permit
as follows:

Special Storm Water Pollution
Prevention Plan Requirements for the
Pueblo of Tesuque. Storm water
pollution prevention plans must be
subrmitted to the Pueblo of Tesuque at
least five (5) days prior to any ground
disturbing activity on Pueble of Tesuque
tribal Iands. SWPPPs are to be sent to
the address given in Part I.C.2.

{4} Part V.D is added to the permit as
follows:

Special Reporting Requirements for
the Pueblo of Tesuque. Copies of all
certifications required by Section IV.D,
and copies of “other information”
required by Section V1F shall be
provided to the Pueblo of Tesugue, by
hand delivery or certified mail. Also,
copies of all inspection reports required

under Section IV.D.4.c. shall be
submitied within five (5) days of
completion of the inspection. All
information sent to the Pueblo of
Tesugue is to be sent to the address
given in Part H.C.2.

h. Santa Clara Pueblo. Copies of
Notices of Intent {NOF and Notices of
Terminations (NOT) mest be submitted
to the Santa Clara Pueblo Governors
Office with a copy to the Office of
Environmental Affairs,

{1) Part L.C 4. is added to the permit
as follows:

Special Authorization Requirements
for the Santa Clara Pusblo. Prior to
submitting a Notice of Intent, the
operator must obtain permission from
the Santa Clara Governors Office to do
the construction. If the project is
approved by the tribal administration,
the pperator may proceed with
submitting a Notice of Intent (NOB.

{2) Part 11.C.2 is added to the permit
as follows:

Special NOI Requiremenis for the
Santa Clara Pueblo. NOls shall also be
submitted to the Santa Clara Pueblo
Governors Office with a copy to the
Office of Environmerital Affairs at least
two (2} weeks prior to the start of
construction at the folowing address:
Banta Clara Governors Office, PO Box
580, Esparnicla, New Mexico 87532,
Phone {505} 753-7326; Fax (305} 753~
8988,

{3} Part VIILB.2 is added to the permit
as follows:

Special NOT Reguirements for the
Santa Clara Pueblo, NOTs shali also be
submitied to the Santa Clara Pueblo
Governors Office with a copy to the
Office of Environmental Affairs at least
two (2) weeks prior to the start of
construction. NOTs are to be sent to the
atldress given in Part 1L.C.2.

i. All Other Indian Country lands in
New Mexico. No additional
requirements.

4. OKR 9% Indian Country Lands in
the State of Qklahoma

No additional requirements.

5, QKRIQ*HF: Oil and Gas Sites in the
Stafe of Oklahoma

Mo additional requirements.

6. TXR10%4ik: The State of Texas,
Except Indian Country Lands

a. Part 11 of the permit is modified as
follows: Change the title of Part TIL
{Spedial Conditions, Management
FPractices, and other Non-Numeric
Limitations) to: Part fii. Speciaf
Conditions, Management Practices, and
other Limitations.

b. Part HLG is added to the permit as
follows:

Special Numeric Limitations for
Discharges from Ready-Mixed Concrete
Plants in the State of Texas, except
Indian Country lands. All discharges of
storm water from reacdy-mixed concrete
plants covered by this permit must
comply with the following limitations:

pH—Between 8.0 and 9.0 standard units
il and Grease—15 mg/l as a daily
maximum
Total Suspended Solids—&85 mpg/las a
daily maxirnum
These limitations must be taken into
account when designing the storm water
control measures to be used for areas
draining any ready-mixed concrete
plants operated by the permittee,

7. TXRI1O*#HI Indian Country Lands in
the State of Texas

No additional requirements.
Addendure A—Endangered Species
I Instructions for Applicants

A. Background

‘To meet its obligations under the Clean
Water Act and the Endangered Species Act
{ESA) and to pramote those Acts' goals, the
Environmental Protection Agency (EPA} is
secking to ensure the activities regulated by
the Construction General Permir (CGP) are
protective of endangered and threatened
spacies and critical habitat. To ensure that
those goals are met, applicants for CGP
coverage are required under Part 1B.3.¢. to
assess the Impacts of their storm water
discharges and storm water discharge-related
activities on Federally listed endangered and
threatened species (“listed species”) and
designated critical habitat {“critical habitat™}
by following Steps One through Six listed
bslow. EPA strongly recommends that
applicants follow these steps at the earliest
possible stage to ensure that measures (o
protect listed spectes and ¢ritical habitat are
incorporated sarly in the planning process.
At minimum, the procedures should be
followed when developing the storm water
poliution prevention plan.

Permittees and applicants also have an
indzpendent ESA obligation to ensure that
their activities do not resulf in any prohibited
“takes’”’ of lsted species. ! Many of the
measures required in the CGP and in these
instructions £g profect species may also assist
permittees in ensuring that thelr construction
activities do not result in a prohibited take
of species in violation of §8 of the ESA.
Applicants whe plan construction activities
ir areas that karbor endangered and
threatened species are advised to ensure thai

i Bection % of the ESA prohibits any person from
“zaking" a listed spectes {e.g., harassing or hamming
# unless: (1) the raking is authorized through a
“incidenta) take statement” as part of undergeing
ESA §7 formal consultation; {2} where an
incidental take permit is obtained under ESA §10
{which requires the developrent of a habitat
conservation plan; or {3} where atherwise
authorized or sxempted under the ESA. This
prohibition appliies ro all entities including privale
individuals, businesses, and governments,
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they are protected from potential takings
.- hability under ESA §9 by obtaining either an

. ESA § 10 permit or by requesting formal
consultation under BSA §7 {as described in
maore detail in Step Seven below). Applicants
who seek protection from takings liability
should be aware that it is possible that soma
specific construction activities may be too
unrelated to storm water discharges to be
afforded incidental teke coverage through an
BSA §7 consultation that Is performed to
mest the eligibility requirements for CGP
caverage. Insuch Instances, applicants
should apply for an £E8A § 10 permit. Where
applicants are not sure whether fo pursue a
§ 10 permit or a §7 consullation for takings
profection, they should confer with the
appropriate Fish and Wildlife Secvice (FWS)
or National Marine Fisherles Service (NMFS)
office,

This permit provides for the passibility of
multiple permittees at a construction site.
Applicants showld be aware that io many
cases they can meet the permit eligibility
requirements by relying on another operator’s
certification of eligihility under Part
1LR.3.e.(2}a), (B}, or {d. This is allowed under
Part 1.B.3.e.(2}{d} of the permit. However, the
other operator’s certification must apply to
the applicant’s project area and must address
the effects from the applicant’s storm water
discharges and storm water discharge-related
activities on listed species and critical
habitat. By certifying eligibility under Part
1.B.3.e.{Z}{d}, the applicant agrees to comply
with any measures or controls upon which
the other operator’s cestification under Part
1.B.3.e.{2}{a). () or (¢} was based. This
sitsation will typically ocour whers a
developer or primary contraciar, such a5 one
for construction of a subdivision or indusirial
park, canducts a comprehensive assessment
of effects on listed species and ¢ritical habitat
for the entire construction project, certifies
eligibility under Part LB.3.e.{2){2), {5} or (O,
and that certification 1s relied upon by other
aperators (1.e., contractors) at the slte.
However, applicants that consider relying on
another operator’s certification shouid
carefully review that certification along with
any supporting information. If an applicant
does not believe that the operator's
certification provides adequate coverage for
the applicant’s storm water discharges and
storrn water discharge-related activities or for
the applicant's particular project areg, the
applicant should provide its own
independent certiflcation under Part
LBle @), bl or {Q.

B. Procedures

To receive coverage under the Construction
General Permit, applicants must assess the
potential effects of their storm water
discharges and storm water discharge-related
activities on listed species and thelr ¢ritical
habitat. To make this assessment, applicants
must follow the steps outlined below prior o
completing and subsmitting Notice of Intent
(MO form. Applicants who are able to
certify eliginility under Parts LB.3.2.(2){b), &)
or {4} because of a previously issued ESA
510 permit, a previously completed ESA §7
consultation, or because the applicant’s
activities were already addressed in another
operator’s certification of eligibility may
proceed directly to Step Six.

Hote.—The revised NOi form which was
ineluded in the CGP {see 82 FR 2982229823,
June 2, 1997) requires that applicants provide
detailed certification information on Hsted
species. That form is still under development
and 18 not expected to be finalized before this
permit is issued. Until the revised NQI form
{s inalizod, applicants must use the existing
NOI Form which does not contain the specific
certification provisions relating fo jisted
specias and critical hsbitats at canstruction
profects. However, use of the existing NOI
form does not relieve applicants of their
obligation to follow the procedures listed
below to determine if their construction
storm water discharnges or storm water
discharge-related activities meet permit
eligihility requirements for the protection of
listed specigs and critical habitat. By
folowing these instructions, applicants will
have sufficlent information on listed species
and critical habitat in order to complete
either the existing or revised NOI form and
sign the certification statement.

Step One: Determine If the Construction Site
Js Found Within Designated Critical Habltat
for Listed Species

Somie, but not all, listed species have
designated eritical habitat. Exact locations of
such habitat Is provided in the Service
regulations at 50 CFR Parts 17 and 226. To
deterralnie if their construction site oceurs
within designated critical habitat, applicants
should either

= Contact the nearest Fish and Wildlife
Service (FWS] and National Marine Figheries
Service (NMFS) Office. A list of FWS and
NMES offices 1s found In Section I of this
Addendum; or

« Coniact the State or Tribal Natural
Heritage Centers. These centers compile and
disseminate information on Federally listed
and other protected species. They frequently
have the most current information on listed
species and critical habitat. A list of these
centers is provided i Section IH of this
Addendum; or

* Review those regulations {which can be
found in many Iarger libraries).

H the construction sife is not located in
designated oritical habitat, then the applicant
does not need to constder Impacts to critical
habitat when following Steps Twe through
Six below. If the slte Is located within critiesl
habitat, then the applicant must Jook at
tmpacts to eritical habltat when following
Steps Two through Six. Note that many but
not all measures imposed to protect listed
spectes under these steps will also protect
critical habitat. Thus, meeting the eligibility
requirements of this permit may require
measures {o protect criticsl habitat that are
separate from those to protect listed species.

Step Two: Determing if Listed Species Are
Locared in the Cournty(ies) Where the
Canstruction Activity Will Ocour

Section IV of the Addendum conialns a
county-by-county list of listed endangered
andd threatened species ("listed species”), and
proposed endangered and threatened species
("proposed spectes’), Since the list was
current as of Septernber [, 1997, applicants
must also check with other sources for
updated species and county infarmation.

These sources include: Sections Il and Hi of
this Addendum; EPA’s Office of Wastewater
Management's web page at “http://
www.epagoviawm  where updates of the
county-by-county list will be postedon a
periadic basis; Faderal Register Natices;
State wildlife protection offices; a biclogistor
similar professional in the environmental
field:; or any other method which can be
reasonably expected 1o provide this
information. Applicants with constraction
projects located in EPA Reglon 2 and Region
& van call the Storm Water General Permits
Hotline at (B00) 245-6510 for further
assistance, while applicants with projects
located in EPA Regions 1,3, 7, 8, 8and 16
may contact the appropriate EPA Reglonal
Office.

Where a facilily is located in more than
one county, the lists for all counties should
be raviewsd. Where g facility discharges into
2 water hody which serves as a bonder
between counties or which crosses a county
line which is in the immedigie vicinity of the
polnt of discharge, applicants should also
review the species 1ist for the county which
ltes immediately downstream or s across the
water body from the point of discharge.

After a review of the available information
from the sources mentioned ghove, if no
listed species are located in a facility’s
county or if a facility’s county is not listed,
and the construction aite is not located in
critical habitat as described under Step One,
an applicant is sligible for COP coverage
without further inquiry into the presence of,
or effect to, listed species. The applicant
must check the appropriate certification itern
on the revised NOI form {Part LE.3.e.(2){a)}.

Onee the applicant has determined which
listed species are located in his or her
facility’s county, the applicant must follow
Step Three.

Step Three: Determine if any Federally Listed
Endangered amd Threatened Species May Be
Bresent in the Project Area

The project area consisis of:

= The areas an the construciion site whare
starm water discharges originate ang flow
toward the point of discharge into the
recelving waters (including areas where
excavation, site developmient, or other
ground disturbance activities occur} and the
immediate vicinity.

Exanple(s)

1. Where bald eaples nest in a tree that is
on or bardering a constractlon site and could
be disturbed by the construction activity,

2. Where grading causes storm water to
fow iro a small wetland or other habitat
that is on the site which contains Hsted
species.

+ The areas where storm water discharges
flow from the construction site to the point
of discharge inte receiving waters.
Examplel(s)

1. Where storm water flows into a ditch,
swale, or gully which leads to recelving
waters and where listed species such as
amphibians] are found in the dich, swale, or
gully.

* The areas where storm water from
canstraction activities discharge info
recebving waters and the areas in the
immediate vicinity of the point of discharge.
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Example(s)
1. Where storm water from construction

- activities discharges into a stream segment

that is known te harbar listed aquatic
species,

s The areas where storm water BMPs will
be constructed and operated, lncluding any
areas where storm water flows to and from
BMPs.

Exanmple(s}

1. Where a storm water retention pond
would be buile,

The project area will vary with the size and
structure of the construction activity, the
nature and quantity of the storm water
discharges, the storm water discharge-related
activities and the type of recelving water.
Givers the number of construction activities
poteritially covered by the CGP, no specifle
method to determine whether listed species
may be located in the project area is required
for coverage under the CGP. Instead,
applicants should use the method which
allows them to determine, to the best of their
knowladge, whether listed spocies are
located in thelr project area. These methods
may incude:

s Conducting visual Inspections: This
method may be particularly suitable for
construction sites that are smaller in size or
located in non-natural settings such as highly
urbanized areas or industrial parks where
there iz Httle or no natural habitat, or for
construction activities that discharge directly
into muricipal storm water coliection
systems.

» Contacting the nearest State or Tribal
wildlife agency, the Fish and Wiidlife
Service (FWS), or the National Marine
Fisheries Service (NMFS}. Many endangered
and threatened species are found in well-
defined greas or habitats. Such infarmation is
frequently known to State, Tribal, or Faderal
wildlife agencies. A list of FW3 and NMFS
offices is provided in Section IT of this
Addendum belaw.

= Contacting Iocai/regional conservation
groups or the Siate or Tribal Matural Heritage
Centers {see Section 11 of this Addendum).
State and Iocal conservation groups may have
location specific listed species information.
The Natural Heritage Centers inventory
species and their locations and maintain lists
of sightings and habitats,

» Submitting a data request to a Natural
Heritage Center, Many of these centers will
provide site specific information on the
presence of listed species in a projsct area,
Soma of these centers will charge a fee for
researching data requests,

» Conducting a formal biological survey,
Larger constructlosn sites with extensive
storm water discharges may choose to
conduct biologlcal surveys as the most
effective way to assess whether spacies are
located in the project area and whether there
are likely adverse offects. Biological surveys
are frequently performed by environmental
consulting firms. A biological survey can be
used to follow Steps Four through Six of
thess instructions.

» Conducting an environmental
assessment under the National
Envirenmental Policy Act (NEPA}. Same
construction activities may redquire

environmental assessments under NEPA.
Such assessments may indicate if listed
species ate in the project area. Coverage
under the CGP does not trigger such an
assessment because the permit does not
regulate any dischargers subiject to New
Source Performance Standards under Ssction
3086 of the Clean Water Act, and is thus
statutorily exempted from NEPA. See CWA
§ 511{c}. Howeaver, some construction
activities might require review under NEPA
becaase of Federal funding or other Federal
involvement in the project.

If no species are found in the project area,
an applicant is eligible for CGP coverage.
Applicants must provide the necess
certification on the revised NOI form. If Tisted
species are found in the project area,
applicants must indicate the location and
nature of this presence in the storm water
pollution prevention plan and follow Step
Four.

Step Four: Determine If Listed Species or
Critical Habitat Are Likely To Be Adversely
Affected by the Construction Activity's Storm
Water Discharges or Storm Water Discharge-
Related Activitics

Te recetve CGP coverage, applicants must
assess whether thelr storm water discharges
or storm water discharge-related activities are
Likely to adversely affect listed species or
critical habitat. “Storm water discharge-
related activities” include:

* Activitles which cause, contribute to, or
result in point source storm water pollutant
discharges, including but not Emited to
excavation, site development, grading, and
ather surface disturbance activities; and

* Measures to control storm water
dizcharges including the stting, construction,
aperation of best management practices
{BMPs} to control, reduce of prevent storm
water pollution.

Potential adverse effects from storm water
discharges and storm water discharge-related
activities inchude:

» Hydrofogical. Starm water discharges
may cause siifation, sedimentation or induce
ather changes in recelving waters such as
temperature, salinity or pH. These effects
wll vary with the amount of storm water
discharged and the voluaie and condition of
the receiving water. Where a storm water
discharge constitutes a minute portion of the
total volume of the recelving water, adverse
hydrological effects are less likely.
Construction activity ifself may also alter
drainage patterns on a site where
canstraction sccurs which ¢an impact listed
species or critical habitat,

e Habiizt Excavation, site development,
grading, and ather surface disturbance
activities from construction activities,
including the installation or placement of
storm water BMPs, may adversely affect
listed species or their habitat, Starm water
may drain or inundate listed species habitat.

» Toxicify. In some cases, pollutants in
storm water may have taxic effects on listed
species.

The scope of pifects to consider will vary
with each site. If the applicant is having
difficulty In determining whether his or her
project is likely to adversely Affect a listed
species or critical habitat, then the

appropriate offive of the FWS, NMFS or
Natural Heritage Center listed in Sections TI
and TN of this Addendurm should be
contacted for assistance. I adverse effects are
not Hkely, then the applicant should make
the appropriate certification on the revised
NO1 form and apply for coverage under the
permit. If advarse effects are likely,
applicants must fallow Step Five.

Step Five: Doterrnine if Measures Can Be
Implemented To Avoid Any Adverse Effects

If an applicant makes a preliminary
determination that adverse effects are likely.
it can still receive coverage under Part
1.8.3.e.(2}{8} of the CGP if appropriate
measures are undertaken to avoid or
eliminate the likelihood of adverse effects
prior to applying for permit coverage. These
messires may involve relatively simple
changes to construction activities such as re-
routing a storm watar discharge to bypass an
area where species are located, relocating
BMPs, ar by changing the “footprint’” of the
construction activity, Applicants may wish to
contact the FWS and/or NMFS to see what
appropriate measures might be suitable to
avaid or eliminate the likelihood of adverse
impacts to listed species and/ar critical
habitat. [See 50 CFR 402.13(b).} This can
entail the initiation of informal consultation
with the FWS and/or NMFS which is
described In more detail in Step Six,

I applicants adopt measures i avoid or
aliminate adverse effects, they must continue
to abide by those measures during the course
of permit coverage. These measures must be
deseribed in the storm water pollution
prevention plan and may be enforceable as
permit conditions, If appropriate measures (o
avoid the likeithood of adverse effects are not
avallable to the applicant, the applicant must
foliow Step Six.

Step Six: Determine if the Eligibility
Requiremenis of Part LB.3.e.(2)th)-(d} Can Be
Met

Where adverse effects are likely, the
applicant must contact the EPA and FWS/
NMFS. Applicants may still be eligible for
CCP coverage if any likely adverse effects can
be addressed through meeting the criteria of
Part 1.B.3.2.(2) (b}~ (d} of the permit. These
criteria are as follows:

i. An ESA Section 7 Consuitation Is
Performed for the Applicant’s Activity {See
Part 1. B.3.e.(}0)

Formal or informal ESA §7 consultation is
performed with the FWS and/or NMFS
which addresses the effecis of the applicant’'s
storm water discharges and storm water
discharge-related activities on listed species
ang ¢ritical habitat. The formal consultation
must result in either a "'no jeopardy apinion”
or a “jeopardy opinion” that identifies
reasonable ardd prudent alternatives to avold
jeopardy which are to be implementad by the
applicant. The informal consultation must
result i a written concurrence by the
Service{s) on a finding that the applicant’s
stomrn water discharge(s) and storm water
digcharge-retated activities are not likely to
adversely affect listed species or critical
hanitat (for informal consultation, see 58 CFR
402.13).
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Must consultations are accomplished

through informal consultation. By the terms

 afthis permit, EPA has automatically
designated applicants as non-Federal
representatives for the purpose of conducting
Informal consultations. SeePart1.B.3.e.(5)
and 50 CFR 402,08 and 402.13. When
conducting informal ESA §7 consultation as
a non-Federal representative, applicants must
follow the proceduras found in 50 CFR 402
of the ESA regulations.

Applicants must also notify EPA and the
Services of their Intention and agreement to
conduct consultation a8 a non-Federal
representative. Consuitation may occur in the
context of another Federal action at the
construction site {e.g., where ESA §7
eansultation was performed for issuance of a
wetlands dredge and fill permit for the
project or where a NEPA review is performed
for the project which incorporates a section
7 consultation). Any terms and conditions
developed through consultations o protect
listed species and critical habitat must be
incorporated into the SWPPP. As noted
above, applicants may, if they wish, initiate
consultation with the Services at Step Five.

Whether ESA § 7 consultation must be
performed with either the FWS, NMFS or
both Services depends on the listed species
which may be affected by the applicant’s
activity. In general, NMFS has jurisdiction
over marine, estuarine, and anadromous
species. Applicants shauld alse be aware that
while formal § 7 consultation provides
protection from incidental takings lability,
informal consultation doss not.

2. An Incidental Taking Permit Under
Section 10 of the ESA Is Tssued for the
Applicants Actlvity (See Part 1L.B.2.e. 2} o)

The applicant’s construction activities are
authorized through the Issuance of a permit
under § 10 of the ESA and that authorization
addresses the effects of the applicant's storm
water discharge(s) and storm water
discharge-related activities on listed species
and critical habitat. Applicants must follow
FWS and/or NMFS procedures when
applying for an ESA Section 10 permit {see
50CFR 517.22{p}{1} FWS) and §222.22
{NMFS)). Application irstructions for
Section 10 permits for NMFS species can be
ohtained by (1) accessing the “Office of
Protected Resources™ sector of the NMFS
Home Page at "htep:/www.nmfs.gov” or by
contacting the Natlanal Marine Fisherjes
Service, Gffice of Protected Resources,
Endangered Species Diviston, F/PR3, 1315
East-West Highway, Silver Spring, Maryland
20818; telephone {301} 713-1401, fax {301}
713-0376.

3. The Applicant Is Covered Under the
Eligibility Certification of Another Operator
for the Project Arza {(See Part LB.3.2.02) (d))

The applicant’s storm water discharges and
starm water discharge-related activities werg
already addressed in another operator’s
certification of eligibility under Part
1.B.3.2.023{b), ar {c) which alsg included the
applicant’s project area. By certifying
eligibility under Part 1.B.3.e.(2) {d}, the
applicart agraes to comply with any
measures or contrals upon which the other
operatar's certification under Part
LB3.e.2if), (b) or {c} was based,

Certification under Part LB.3.e.(2){d) is
discussed in more detail {in Section LA. of
this addendum.

The applicant must comply with any terms
and conditions imposed under the eligibility
requirernents of paragraphs 1 B.3.e(2){a), (b),
fc}, i) to ensure that iis storm water
discharges and storm water discharge-related
actlvities are protective of listed species and/
or critical habitat. Such terms and conditions
must be incorporated in the project’s SWPPP,
If the eligibility requirements of Part
{B.3.e.2Ha)-{d) cannot be met, then the
applicant may not receive coverage under the
CGP. Applicants should then consider
applying to EPA for an irslividual permit,

i, List of Fish and Wildlife Service and
National Marine Fisheries Service Offices

A. ULS. Fish and Wildilife Service Offices

National Website for Endanpered Species
Information

Endangered Species Home page: httpi//
www.fws.gov/ rlendspp/endspp htinl

Regional, State, Field and Project Offices
USFWS Region Two

Regional Office

Division Chief, Endangered Species, 1.3,
Fish and Wildlife Service, ARD Eoologleal
Services, P.0O. Box 1306, Albuguerque, N
87103

State, Field, and Praoject Offices {Reglon Two)

Fleld Superviser, U5, Fish and Wildlfe
Service, Corpus Christi Field Office, 8300
Ocean Dr., Campus Box 338, Corpus
Cheisri, TX 78412

Field Supervisor, U.S. Fish and Wildlife
Service, Arlington Field Office, 711
Stadium Dr., East, Suite 252, Arlington, TX
76011

Field Supervisar, U5, Fish antd Wildlife
Service, Clear Lake Field Office, 17628 El
Camino Real, Suite 211, Houston, TX
7SR

Field Supervisor, U.S. Fish and Wildlife
Service, Cklahoma Field Offlce, 222 8.
Houston, Suite a, Tulsa, OK 74127

Field Supervisor, U5, Fish and Wildlife
Service, New Mexico Field Office, 2105
Osuna, NE, Albuquerque, NM 87113

Field Supervisor, US. Fish and Wildlife
Service, Austin Ecological Serv. Field
{{fice, 14711 Burnet Road, Sulte 200,
Austin, TX 78758

Field Supervisor, U.5. Fish and Wildlife
Service, Arizorm State Office, 2321 W,
Royal Patm Road, Suite 103, Phoenlx, AZ
50214951

USFWS Reglon Four

Regional Office

Division Chief, Endangered Specles, U.S.
Fish and Wildlife Service, ARD-—
Bcological Services, 1875 Century Blwd,,
Suite 209, Atlanta, GA 30345

State, Field, and Praject Offices (Region Four}

Field Supervisor, U.S. Fish and Wildlife
Service, Panama City Field Office, 1612
June Avenue, Panarna Clty, FL 32405-3721

Field Supervisor, U.S. Fish and Wildlife
Service, South Florida Feosystem Field

Office, 1360 U.S. Hwy 1, #5; P.O. Box 2678,
Veoro Beach, FL 328612676

Fiedd Supervisor, U.S. Fish and Wildlife
Service, Caribbean Field Office, P.O. Box
431, Boqueron, PR 00622

Fleld Supervisor, U.S. Fish and Wiidlife
Service, Puerts Rican Parrot Fileld Office,
P.O. Box 1600, Rio Grande, PR 00745

Field Supervisor, US. Fish and Wildlife
Service, Brunswick Field Office, 4270
Norwich Street, Brunswick, GA 31520
823

Field Superviser, U.S. Fish and Wildlife
Service, Jacksonville Field Office, 6620
Southpoing Drive 5., Sulte 310,
Jacksonwville, FL. 322160912

Field Supervisor, US. Fish and Wildlife
Service, Charleston Field Office, 217 Fi.
Ishnson Road, P.G. Box 12559, Charleston.
8C 28422-2558

Figld Supervisor, LS. Fish and Wildlife
Service, Clemson F.Q., Dept. of Forest
Resources, 261 Lehotsky Hall, Box 341003,
Clemson, 3C 285634-1003

Field Supervisar, US. Fish and Wildlife
Service, Raleigh Field Qffice, P.O. Box
33726, Raleigh, NC 27636-3726

Fiedd Supervisor, 1.5, Fish and Wildlife
Service, Coakeville Field Office, 446 Neal
Street, Caokaville, TN 38501

Fleld Supervisar, 1.8. Fish and Wildlife
Service, Asheville Field Office, 160
Zillicoa Street, Asheville, NC 28801

Field Supervisor, U.S. Figh and Wildlife
Service, Daphne Field Office, P.O. Drawer
1180, Daphne, AL 36528

Field Supervisor, 1.5, Fish and Wildlife
Service, Vicksburg Field Office, 2524 8.
Frontage Road, Suite B, Vicksburg, M5
39180-5264

Field Supervisor, U.S. Fish and Wildlife Svc.,
Lafayette Field Office, Brandywine 11, Suite
102, 825 Kaliste Saloom Road, Lafayette,
LA 70508

Field Supervisor, U.S. Fish and Wildlife
Service, Jackson Field Office, 6578
Dogwood View Pkwy Sulte A, Jackson, MS
34213

B. National Marine Fisheries Servive Offices

The National Marine Fisheries Service is
developing a database to provide county and
territorial water {up to three miles offshore)
information on the presence of endangered
and threatened species and critical habltat.
The database is projected to be svallable to
the public sometime in December 1887, The
database should be found af the "Office of
Protected Resources' site on the NMFS
Homepage at “http:/fwww.omis gov'”.

Repional and Field Office

Southeast Region

Protective Species Management Branch,
National Marine Fisherles Service,
Saoutheast Region, 3721 Executive Center
Drive, 5. Petersburg, Florida 33702-2432

IIi. Nakural Heritage Centers

The Natural Heritage Network comprises
84 biod iversity data centers throughouot the
Western Hemisphare. These centers collect,
organize, and share data relating to
endangered and threatened species and
habitat. The network was developed to
inform land-use decisions for develapers,
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corporations, conservationists, and
government agencles and is also consuited

for research and educational purposes, The
centers maintain a Natural Heritage Network
Control Server Websiie (http://
www.heritage.inc.org] which provides
website and other access to a large number

of specific biodiversity centers. Some of these
centers are listed belove;

Oklahoma Natural Heritage Inventory

Oklahoma Biological Survey, 111 East
Chesapeake Street, University of
Qldahoma, Norman, OK 73018-0575, 405/
325-1986 Fax: 4058/326~-TT0Z, Web site:
htp://obssunGz.uaknor edu/biosurvey/
anhishome.biml

Leulsiana Natnral Heritage Program

Departruent of Wildlife & Fisheries, P.O. Box
88000, Baton Rouge, LA 7083880000, 504/
785-Z821 Fax: 504/765-2607

Navajo Natural Hetitage Program

P.O. Box 1480, Window Rock, Navaje Nation,
AZ BGS1G, (G201 8717603, (520} 8717068
FAX)

Texas Biological and Canservation Data

System

3000 South [H-39, Suite 100, Austin, TX
TETO4, 512/812-T011 Fax: §12/512-T058

1V. County List of Endangered and
Threatenad Species

Pleass see February 17, 13928, Federal
Register Vol. 63 no. 31 for county by county
listing or contact EPA Region B Storm Water
Hotline (1-800-245-6510). EPA's Office of
Wastewater Management's web page at
“hittp:/ ferww.epa.goviowm” will post

periodic updstes of the county-by-county list.

You may also check the list of endangerad
ard threatened species published by the Fish
and Wildlife Service an the Endangered
Specles Home Page (httpe/fwww.bws. gov/
~rBendspp/enddspp.htr) which is also
attached to the FWS Home Page in the
“Nationwide Activities Category™. List of
species under NMFS jurisdlction can be
found on the NMFS Hamepage
thttprwww.nmfs.gov) under the “Protected
Resources Program.” Lists and maps of
critleal tabltat can be found in the Code of
Federal Regulations {CFRs} at 50 CFR parts
17 and 226.

Addendum B-Historic Properties
{Reserved)

Instructions related to histeric pressreation
have not been included in the perrait a? this
timma. EPA may modify the permit to include
such provisions at a later date. This does not

relleve applicants ar permittees of their
responsibillty to comply with applicable
State, Tribal or local laws for the protection
of historic properties,

Addendum C—Revised Natice of Intent
Form

The Notice of Intent form {(EPA3510-9)
replaces the Natice of Intent form {(EFA
3510-6 (898}, The revised form is
contained in this Addendum. According to
the provisions in Part ILB.1 of this permit,
applicants are reminded they must certify
that they meet all eligibility requirements of
Part LB. of this permit and are informing the
Pirector of their intent 1o be ¢avered by, and
comply with, those terms and conditions,
These conditions include certifications that
the applicant’s storm water discharges and
storm water-related discharge activities will
not adversely sffect listed endangered or
threatened species, or their critical habitat,
EPA may modify this permit fo include
provisions relating o historic preservation.

BILLING CODE 8560-50-P
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THIS FORM REPLACES PREVIOUS FORM 38510-6 (8-98) Form Approved. OMB Ko 2040-D188
See Reverse for Instructions

o Unitad States Ervironmental Protection Agency
NPDES - Washington, DC 20480
FORM \ ’ Natice of Intent (NOI} for Storm Water Discharges Associated with
CTONSTRUCTION ACTIVITY Under a NPDES General Pormil

Subemission of this Notics of Intent constituiss notice that the parly kisntified in Section | of this form Interds to be ayihordzed by s NPDES permit lssued
for storm water discharges assoclatod with construction activity In the State/indian Country Land idsntiffed in Section l of this form. Submission of this Notica
of Intent also constiutes rotice that the parly idenfifled In Section | of this form mests the oligibility taquizerments In Part LB, of the generl permit (Induding
if:ose relatod to protecion of sndangered spacies delarmined through the procedures in Addandum A of the ganeral permit), undarstands that continued
athorization o dischargs ks contingent on malniaining parmit oligibility, and that implamentetion of the Storm Water Pollution Prevention Plan requived undor
Part IV of the general parmil will bogln at the me the parmitios commoncas work an the construction project identified In Secion il below. 1IN ORDER 10
ORTAIN AUTHORIZATION, ALL INFORMATION REQUESTED MUST BE INCLUDED ON THIS FORM, SEE INSTRUCTIONS ON BACK OF FORM,

I Owner/Operator (Applicant) information

Name: |1 0.4 L 1 3.3 U b @ b 4 b b T b o bt b 1Pt it ophene L it ploprgl
Siatus of

Addmss:fit![iiiiiiiiififililiififf%fiii* Ownst/Operaton:

cty L e p v p vy vyttt smml i) zpoeds: L1 1Lrt1-i g
Is the facility localed on Indian

. ProjectiSite Information Country Lands?

ProjectName: L L. L L L 4 (4 4 4 1 | 44 g by )4 bty drl Yoo [] Mo ]

ProjectAddressilocation: | _ L 0 |t 1 4 11 L1 oo b b bbb box b e by oyt

oy, Lt b e g b v b p o r it osmerl 1l zpCodes L1t 4 L 4= 11 4 ]

Lattue: |1 [ ¢ | 1 | tongiuge: L L 1 1 L 1} Coumy: L 4 € % B 1 p 0 4 b it bfviff]

Has the Staem Watsr Pollution Prevension Plan (SWPPP) been prepared? Yo [ | Nol |

Opifonal: Addrass of location of

SWPPP for vigwing {:} Addrass in Section | abavs {:3 Agidress in Sectiop | above {j Other adc_lres.a (if known) below:
Swppp Phone:
Address: L 1 1 U 1 1 Lo bbb kv bbb ey e b b e e gy
ey Lt tepppor b oty lil 1) smtell ] zpCode L1 troi-r11q |
Nameof RecelvingWaterr L1 3 1 F L B Lt 1V 1 4 b1 g 1 0 b b Bt i1}
T T O T T Based en Instruction provided in Addendum A of the penm#, ara
Monh Dey  Year Monith Day  Yesr there any fistod ondangered or threatenad speciss, or designated
Estimated Construction Stant Date Estimatod Complation Diate cifdeal habitat In the project srea?
Estimate of area 1o be disturhed {to nearastacrey; |1 1 1.t | | ves ] no[]
Estimate of Likelihood of Dischargs {choose enly onej: i have satisfied parmit aligibiiity with regard 1o protaction of
endangered specks through the indicatzd section of Part LB 3.6.2)
1. [:} LUnikely 3. [::] {mca perweek 5. D Continual of the permit {check one or more boxes):
2. ] Once per month 4. [[] neo per day @] ®] @[] @]
It Cortification

1 eartify undar penally of law that this dosument and all altachments wers prapared under my direction or suparvision In accordance with a system
designed to assurs that qualified personns! propaty gather and evaluate the Information submitted. Based on my Inquiry of the parson or persons who
manage this syster, or thoss parsons direclly responsibie for gathering the Information, the information submifted is, to the best of my knowledge and
baksf, rus, sccurats, and complete. 1 am awarg that there are significant penalfies for submiiting false information, (ncuding the possiblity of fine and

imprisunment for knowing viclalions,

PrvtName: L1 [ | [ 1 ¢ 1 ¢ 1 ¢4 ¢ 1 bbbt 1441yttt r it} pate Ly b lbopl

SBignature:

EPA Form 3510-9 reptaced 3510-6 {8-98)
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Instruedions ~ EPA Form 3510-9

Form Approved.  OMB No. 2040-0188

%EPA Notice of Intent {ﬂm’ for Storm Water Discherges Assoclated with
Consiruction Activity to be Covered Undor 2 NPDES Permit

Who Must Fila a Nofice of Intent Eorm

Under the provisions of tha Clean Waler Act, as emended, (33 U8.C, 1251
et.seq, tha Act], except as provided by Parf |.B.3 the permil, Fadoral law
prohibits dmss of pollufants In stem water from construction activities
without & National Pollutant Discharge Elimination S Parnit, Opoerater(s)
of consiruction sites where 5 or more acres are disturbad, smalisr sites that
are part of & largar common plan of developrment or aade whare there 13 a
cumulative disksbance of at fenst § acres, or any site designated by tha
birsctor, must submit an NOJ o obtaln coverage undar an NFDES Storm
Water Construction General Permit. If you have questions about whether

L need 8 parmit under the NPDES Storm Watar program, or If you naed

formation as o whether o parficulsr program Is adminlsterad by EPA or
a Stals agercy, wiito to or teleghons s Notioe of Intant Processing Center
at {708} 934.3230,

Vhore to File NOI Form
HOis must be sent fe Hw Toliowing addrass:

Storm Watsr Notice of Intent (4203)
USEPA

401 M. Strast, SW

Washington, D.C, 20480

Do not send Storm Water Pollution Prevention Pians (SWPPPs) 1o the
shove address, For ovemighVeapress delivery of NOIs, please Inchads the
FOCM c‘r:;‘rmher 2104 Northaast Mall and phona number (202} 266-9541 In
e ackiress.

Yihen it Filo
This form must be filed ot loast 48 hours balore consiruction beging.

Completing the Form

OBTAIN AND READ A COPY OF THE APPROPRIATE EPA STORM WATER
CORSTRUGTION GENERAL PERMIT FOR YOUR AREA. To complete
tis form, fype or prird, using uppercase lstlers, In the appropdale areas
only. Plsass place sach characler belween the marks fabbrovinte f
necassary fo stay within fhe numbar of characters allowsd Jor aach Hem).
Use one space for breaks between worde, But not for punstuation marks
unlegg they are neaded to clarily your response. 1f you have any questions
an this form, call the Notice of Intent Processing Canter at {703) 931-3230.

Saction I, Facllity Owner/Qperator (Applicant} Information

Frovide the lagal nams, malling addrees, and talaphone numbar of the
prrson, fem, publle organization, or any other entity that maet aither of the
follawing two criteria; {1} thay have opstational centrol over construction
plans and specifications, Including the ability to make modifications 1o those
plans and spacifcations; or {2} they have he day-o-day cpevational control
of tose activilias at the project necossany o enaurs complizncs with SWPPP
requitemsnts or othar permit eondllions. Bach parson that meals sither of
those oriteria must Ba s form. Do notuse a eofoquizl name. Cormaspon-
dente for the panrmit will bo sent to this addmss.

Entor the appropsiate lotiar ko indicale the legal sialus of the ownedfeperator
of the project ¥ = Federal; § = Stalg; M = Public [other than federal or
state); P = Privats.

Ssction . Project!Sits Idormation

Enter the official or kigal nama and compiste siroat address, including city,
county, state, 2lp code, and phene number of the project or site, If It Tacks
a streat address, indicate with a gensral statoment the location of the site
(e.9., Intersection of State Highways 61 and 34). Compiete site information
must bo provided for permnit coverage to be granted.

The apphicant must also provide the fatitude and fongitude of the faciity In
&egnms, rrdvartag, and soconds to the nearest 15 soconds. The latilude
and iongthude of your Tacility can ba located on USGS quadrangls mapa.
czn be oblained by calfing 1-800 USAMAFS. Longitude
and laliuds may also be obtained at the Consus Bursau Inlemal sife:
hipe/Arww.census.goviogh-bin/gazettenr.
Laitude and longitude for a faciily in decimal form must be conhverted to
degrens, minins and seconds for proper sndry on the NO! form. Toconvert
tsclma! Intkxle or nghude fo degrees, minutss, and secongds, follow the
stops Iy the toflowing exampla.

Convert decimal faitude 451234567 1o degross, minutes, and seconds.

1} The numbers o the left of the dedimal point are degroes.

2} To obtain minytes, maltply the first four numbers {0 the fight of the
decimal point by 0.606, 1234 % 008 = 7.404.

3y The numbers 10 the lsft of tha docimal point in the resull oblained in
slep 2 aza the mimdas: 7.

4} To oblain seconds, masdtiply the remaining thres numbers to the ﬁ%?t ot
tha decimal from tho resilt Inslep 2 by 0.06; 404 x 0.06 = 2424, Since
fhe: numbers to tha fight of the decimal point are not usad, the resultls

24°,
§) The convarsion for 451234 = 45° 7 24,
Indlcate whether the project I on Indian Country Lands.

Indleats If the Storm Water Pallution Prevention Plan (SWPPP} hes boen
devaleped. Relarto Part IV of the general pemnit for information on SWEPPs,
To be eligitia b coverage, a SWPPP must have been propared.

Optionak  Provide the addrass and phone number whare the SWPPP can
be viewed if differant from addrasses proviousty given, Check appropriate
box.

Enter the nama of the closest water body which receives the projects
construction storm water discharge.

Enter the estimated construction start and complstion dates tsing four digits
for the yoar G.o. D527/1608}).

Enter the estimated area to be distirbed Includding but not limited to:
grubbing, excavation, grading, and uliilies and infrasinucture Instaliation,
Indlcate to the naarest acre; H liss than 1 aces, enfer ™1, Note: tace s
43,560 sq. ft.

Indicate your best estimate of the likelibood of storm water dis as frorm
tha projact. EPA recognizas that actual discharges may differ from this
astimate dus 1o unforesean or chanes dreumstances.,

indicate i there are any fsled endangered or threatenad species, or
dosignated critipa] habist in the project area.

indicate which Part of the pennll 1hat Ihe applicant is eligible with regard
;o aggecﬂaa of endangared of threalened spedies, or designaled critical

Saction H. Corification

Fedaral Smtides provide for severa ponaltiss for submitling false information
on this application form. Fedaral regulations require this appilcation o be
signed as lollows;

For a corporatiorn by a rasponsible corporats officer, which means:
() president, secretary, troasurer, of vice prasident of the comoration In
charga of a principal business inctien, or any other parson who performs
similar poficy or declsion making functiens, or {ii} the manager of one or
mote manufacturing, produciion, or operating faciliiss employing more than
250 persons or having grose annual sales or axpenditures excaeding $28

miliion {in Second-quarter 1980 dollars), # authosity 10 sign documents has
bosan assigned of delagaled Y0 the manager in accordance with corporate
procedures;

For & parineship or sole proprstorships by a general pertner of the propriator,
or

For a municl , stato, federal, or ofher public faclity: by aither 4 principal
axgcufive or nig siected official, Anunsigned or undatad ROI form will
not be granted pennil coverage.

Papsrwiork Heduetion Act Notles

Public reporing burden for this application 15 estimated 1o average 3.7
tiours. This estimate includas tme for raviewing insinuctions, searching
axisting data sources, gafheﬁnmd malntaining the data needed, and
gnmﬁ:eﬁng and reviewing the coifection of information. An agency may not

ot or sponsor, and a person is not raquired to cespond lo, a coflection
of information unless it displays a currently valld OMB control number,
Seond comments regarding the burdan estimate, any other aspect of the
eeilselion of Information, or suggestions far Impraving thls form, induding
any suggestions which may ncrease of raduce this burden to:  Director,
OFPE rforation Division (2137}, LS, Environimsntal Protection
Agerwy, 401 ¥ Stroot, 5W, Washinglon, D.C. 20480, Include the OMB
conirol nrumber on By comespondences. Do not sand the completed form
10 this addrags,
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Addendum D—Nolice of Termination Form

From the effective date of this permit, permittees are to use the existing Notice of Termination form (EPA Form 3510-7) contained
in this Addendum until they are instructed by the Director {(EPA) to use a revised version. Permittees are to complete, sign and
submit the form in accordance with Part VIII of the permit when termlnating permit coverage at a construction project when one
or more or the conditions contained in Part 1.D.2 have been met.

THIS FORM REPLACES PREVIOUS FORM 3510-7 (8-92) Form ADproved. QN fo. 30504008

Please Sea instructions Before Complating This Ferm Approwal supireaz 53100
Unitad Siates Envicohmenial Prolaction Agency
NPDES s ) Washinglon, DG 20480
rorM | W Notico of Termiration (NOT) of Coverage Unider « KFDES General Permittor
dustrial Actlvity
mwmdemmmmn- Idonvitfied In Saction H of this form s no .authorized to discharge storm water
with ndustriel activity undet the NPOES program.  ALL NESESSARY INFORMATION MUST BE PROVIDED ON THIS FORM.

|. Pormit information

NPOESStmWain | Hac f You a1e No Longor Ctwck Hom  the Slorm Water |:|
it. Facikty Oparator Information
mIlllllllIIIIIIlL!'II!llll!lll]_lelLJll‘L‘lll'
Ad:'msg:| N S R N NN NN N (N NN NN U S NN N RN TR DU N NN N N N A NN N Y T N S T | |
cuy-IJ|||1:|.|:|1r||r|||-J]3wL]_I APCode: Lo v v 07y ¢y
111, Faciitty/Slle Location Information

Noma: I § SN SO N W N DUUN NSNS NAUUY SRS DHUNY SN TR NN NN N N SN S TN SUN SU SN SN S N SN S I
MrmllllllI!ILII[!IIIIIllLJlllJllIIl]
GHFIIIJIIII1|1II{IIIIIIII|sma:L_]___‘ ZPpcodo: L+ v v "y 04y )

ade: L1 | 1 |+ | tongmutel 1 o 1 0 1 1 fowemee Lt sacton Lo | vowmsie Lo o o | range Lot o |

wullgmltwﬂmdlm wmmmmmm-mmmmwhtm
mmﬂ:NPDEs;uﬂmmﬂ eliminated or that | em garlhaomdﬂw {actity or construction site. | undarstand that by
,lu.rnnolonger wdwhargonorm associated with industrial activity under thiz genaral parmit, and

ng poliutants water assoclated with Industrial acivity to waters of the United States ta uniawiul uncer the Clean Water Act whera

lsm!amhoﬂzad byaNFDEs Emﬂt | also understand that the submittal of this Notice of Termination doss not release an oparator from
Uability for any viclationa of this paimit or the Wator Aot

PmNmLJDIIFJLJLJII‘!'IIIIIIII!'III!L!Dm:l__l_!_L_L_l_.J

Signatuce:

Instructions for Compieting Nolloe of Termination (ROT) Form

Wha May File & Notios of Termination (HOT) Form Whase to Fils NOT Forrn
Parmilless who are presectly coverad under an EPA-ssusd Kavonal Polutnt Send this form 1o the tha foliowing address;
Dischargs Elminaton System (NPDES) Generd Permit [inchuding the 1585
Muit-Sector Permit) for Slom Water Dicharges Associated with tndusirial Activity Sl Walter Notioo of Temminalion (4203)
WMIN&H&TIM(NOUMMMWMW AOTM_SUBI.S.W.
have sy xorm water dacharges associgtnd with industial acthvity as dafined In Washinglon, DC 20480
e Shorm water regulations mt 40 CFR 122 28} 14), or whan fiey are o longer
the operator of the facliies,

Completing the Form
For consruction acthviies, siimination of al storm waler dischargas assoclated
wih Incustrial sciivity poours when diahuted colls af the conatrustion il have Tmummwmhhmmw Plaase
bean finally siabiiized and temporary evosion anc sediment conbrol measures placa sach chamcter between the maska. Abbroviate § nbosskary ¥ sisy within
have besn d or will be d ot #n riais e, of that all siom the number of cimmciom aliowad for each bem. Usa only ona space lor branie
water dischames pssociated with indusiriel activity from tha construclion sits thal bebvmw:h.hunothrpmh.ionn-dumimlwnmd-dum
mmmdwnmuesmmuummmw your rapongs. i you hive sy quistions about this form, tsiephone or wrile the

means that off eol-distubing acivifies at e 2iis hsve bean qudlmupmc-mrnmmm

MNMIWWWMMnMdmd
tha cover for unpaved wrees and w/eas not covend by ponmanont struciunss has
besn estarlishad. or squivalent pennansnt stablizatinn maasums (such &s
uvae of riprap, gablons, or gecladies) hava besn smpioyed.

EPA Fort 3616-7 (8-58)
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instructions ~ ERA Form 38407
Hotice of Terminstion (NOT) of Coverane Under The NPDES Gensral Permit
for Storm Water Discharges Associsted With industrial Activity

Section | Permit Information

Enfer the axisting MPRES Stonn Watsr General PenmEl number assignad to the
Tacility or sgs kentfiad in Section #if. I you do not know the pemm® number,
talaphone o wilte your EPR Roglonst st weler conlac! perion,

indicata your ressen for submitiing this Notica of Tamination by checking the
appropsaty box:

#thara has bean a changs of sparater and you are Ao lonper the operator of
the tackity or she Mantified bs Saction 1H, chock tha corresponding box.

Wall dermwater discharges at the fadlBly or site identified in Seclion il have
beon tenminstad, theck the comresponding box.

Section 0 Faclity Cparator Information

Give the legal raun of the parsort, fiern, public omentzation, v+ any other oniily that
operatas the faclily or site describad In this application. The name of the aparelor
may of sy st be the same name &S the facilly. The opersior of e facilly is the
logal anfiy which conleols the faciily's opersdion, sather than the pind or site
manager, Do netune a cokoquial name. Enter the complate address and talsphone
nupsber of the oparator.

Section I Fecllily!Slie Location Information

Enter the faciity'a or site’s officlal v wga! name and complele addrass, induding
alty, stufe and 2 code. i the fucilly kwke a sireel addross, indicate the stata, the
latitude a2 longitude of the faclity fo tie nearest 15 seconds, or tbe guarter,
Gaciion, lownship, and range (o |he nessest quanar section) of the spproximale
sardar of the site.

[FR Doc. 88-17521 Filed 7-2-98; 845 am]
BILLING CODE 8560-50-C

Bection iV Cartification

Faderal sialutes provido for sevem panalties for submitting falkse informalion on his
application fonn. Fedaral megulations require this application lo ba sigred as
folloes:

For a comporation: by a respansible corporsie officar, which means: §) pmsi!em.
nacrelary, treasumer, or vice.president of tha corporation in chamge of a

businass funchion, or any othar person who padorms aimiar policy or defashn
wrakdng functions, or & the manager of one or more manufaclising, produciion, o
operaling faciides employing more than 250 persens of having gross annual eales
or pxpendiures sxceading $25 milon (in second-quarier 1880 dollars), ¥ authority
#0:3ign dacumants has beon assignad or delegated to the manager In accordance
with comerate procedures;

For a partreorshin or sola propriviorship: by a general partner or the propriator, o

For & niunicipatily, State, Federal, or offivr publis faciily: by efther a prineipal
axecutive offices or renking elected olficlal

Paperwork Reduction Act Netice

Public reporiing burden for his appilcation & eslimatxd 16 avorage 0.9 hours per
applicalion, nciuding Ime for meiowing hsludions, sosehing axisting dala
soutes, gthering and makntaining tha deia neaded, and complating and reviewing
the collection of informalion, Sond comments regadding the burden esiimaie, an

ather wspext of e collaction of information, 51 suggestions for inproving this form,
ineluding any suggesiions whish may Incresss or redirce this burden tu: Chiaf,
information Policy Branch, 2136, US. Envirenmental Pmiaction Agenty, 401 M
Sirpet, W Warshinglon, 0 20480, or Diecier, Cfice of Informalien and
Regukstaty Aflaks, Office of Management and Hudgel, Washingtan, DC 20803,
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Taku River; Stikine River; and Iskut River.

Other proposals include the initiation of studies on
tramsboundary water demend and supply, water quodi-
ty, transboundary air quality, and core environmentad
dota requirements, as well as reports on the trems-
boundory environment.

IIC was created by the United States ond Canada in
1909 to assist the two governments in finding solutions
to problems involving transboundory waters.

For more mformation, cadl Frank Bevacqua or Jill
Eynon, 1IC, ot 1-202-7368-5000, or visit the [C Web site ot
hitp:wrww ijc.org.

— Kris Christen, W3TH

EPA Plans to Eliminate the
Base Line General Permit
for Industrial Stormwater

The U.S. Environmental Protection Agency (EPA) is
proposing to terminate the Nationa] Pollutont
Discherge Elimination Systern (NPDES) base line gen-
eral permit for industriad stormwater (62 FR 37448, July
1}, Focilities currently covered under this permit would
be trensferred to the multisector general stormwaoter
permit. If the chomge occurs, the mullisector permit
would cover virtuedly all industrial dlschargers in non-
delegated states and bl areas {see box, p. 21).

Although the comment period ended in August,
"we're still going over the comments ... for appropri-
ate responses and possible permit modifications,”
says Bryan Rittenhouse, an environmental sclendist in
the permit division of EPA’s Office of Wastewater
Management. The process has been slow because
EPA’s priority is finglizing the construction general
permit. Mfterward, the agency will lock of NPDES-
reloded comments more carefully, he says.

Steve Hensley, environmental specialist ct the
American Trucking Associations, says his organiza-
tion would prefer EPA not eliminate the base line per-
mit. “Our industry is used to the base line general
[permit] and has been complying with it now for sev-
eral years,” he says. "It's not a horrendously difficult
permit to comply with. We were hoping EPA wouid
consider keeping the base line general [permit], at

3 1.Minaxuiwnul..

JANUARY 1998

least s om option, and those who womted o switch
aver to the multisecior general stormwater permit
could, but theat it would not be forced.”

Hensley says permit chkinges can be extremely
complicated in the trucking industry because many
cormpories operate in multiple states. The
changeover would cost the industry a significent
amount of ime, money, and stadf effort, he notes.

Rittenhouse says EPA adways plonned to discard
the base line permit in favor of a more "specific” per-
mit ¢s more information abowt stormwater dischorges
becume available. The Clean Water Act nxmndates 5-
vear permit limits o EFA can moke permit changes
when appropricte. The multisector general permit is
the "next level” above the base line general pemut
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g D D S O PUBLIC WORKS DEPARTMENT {572) 4502871
e Post Office Box 144 Addison, Texas 75001 16801 Westgrave
April 7, 1998

ATTN: Storm Water Proposed Rule Comment Clerk-W-97-12
Water Docket, Mail Code 4101

EPA

401 M Street, SW :

Washington, D.C. 20460

Re: Comments on the NPDES Proposed Regulations Addressing Storm Water
Discharges

To Whom It May Concern:

The Town of Addison, Dallas County, Texas wishes to file the following
comments on the above-proposed regulations that appeared in the Federal Register
Friday, January 9, 1998:

Proposed Rules § 122,26

The Town oppoeses the use of EPA’s National Pollutant Discharge Elimination
System (NPDES) permit program as the sole means of implementing the Phase II storm
water program. Where municipalities have direct control of the quality of the effluent,
such as Publicly Owned Treatment Works (POTW) discharges, NPDES permits are
apprepriate. The Town believes that NPDES permits should only be required in cases
where storm water discharges are a documented cause of impairment of water quality
standards. Such documentation would be the responsibility of the permitting agency.

Proposed Rules § 122.34 (5}

The Town believes the use of NPDES permits is inappropriate to regulate
traditional municipal governmental functions such as land use planning, and
building/development control. The use of this type of an approach to regulate local
government will not further cooperation between municipalities and federal and state
governments and between municipalities and its citizens.



EPA Comment Clerk-W.¢ 2
04407198
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Preamble, Page 1595, 1. Water Quality Standards :

The Town supports the development and use of a watershed and water-quality
based approach to addressing the discharge of polluted runoff from all sources (point and
nonpoint sources). Through such an approach, federal, state and local governments can
collaborate to find innovative techniques to restore and sustain the health of watersheds
locally and throughout Texas. Such an approach is the key to setting priorities and taking
action to clean up rivers, lakes, and coastal waters and would be consistent with EPA and
Texas™ emphasis on watershed based approaches, and the renewed effort in developing
Total Maximum Daily Loads (TMDLs),

Preamble, Page 1546, H. Watershed-based Approach for Water Quality Programs

The Town supports the use of State Storm Water Management Programs to
address polluted storm water runoff. The States are poised to implement such programs
with the continued development of TMDLs and the increased emphasis on watershed
based approaches such as the “TMDLs in 10” and the Clean Rivers Programs in Texas.
Using such an approach, Texas will be abie to fairly and equitably allocate the burdens
associated with improving water quality among the various sources of polluted runoff.

§122.26 (1) Construction Activities

The Town supports the need to control runoff from construction sites of one acre
or more. However, the Town opposes the redundant regulation of construction sites. The
proposal subjects construction sites to regulation both by the permitting authority and by
municipalities. Permits should be issued for construction sites as is now done in the
Phase 1 program (General NPDES Permits) so that only one regulatory authority is
involved in construction activities.

Preamble, Page 1595, a. Permitting Policy

The Town opposes the use of numeric discharge limits for municipal wet weather
storm water discharges because insufficient information exists to develop numeric wet
weather limits for storm water discharges. Moreover, any numeric discharge limits that
are developed would have be developed to account for the highly variable nature of storm
water discharges.

Preamble, Page 1577 & 1578, v. Post-Construction Storm Water Management in New
Development and Redevelopment, and, §122.34 (b) (5)

The Town opposes language that requires that “post development conditions
should not be different from pre-development conditions in a way that adversely affects
water quality.” The Town would support language that says “construction activities shall
be controlled such that post development conditions sheuld not be different from pre-
development conditions to the extent practicable.” The Town also objects to the use of
non-structural Best Management Practices (BMP’s) that “include requirements to limit
growth to identified areas”. The Town does this through its zoning ordinance.
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§ 122.34 (b) Minimum Control Measures

Assuming construction activities would be regulated as above, the Town could
support a General Permit that included only the following minimum control measures: (1)
Public Education and Outreach; (2) Public Involvement/participation; (3) Illicit
discharge detection and elimination; and {4) Pollution prevention/good housekeeping for
municipal operations.

Very truly yours,

Town of Addison

es C. Pierce, Jr., P.E., DEE
Assistant City Engineer

cc: John Baumgartner, Director of Public Works
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Compliance Assurance and Enforcement Division
Water Enforcement Branch

Storm Water
Region 6 NPDES General Permit
Jor Storm Water Discharge from Construction Activity

PERMIT ACTION:

EPA Region 6 reissued the General Permit for Storm Water Discharge from
Construction Activity. The permit was signed by Region 6 on Wednesday, June 24,
1998, and published in the Federal Register on July 6, 1997 [63 Fed. Reg.
36489-36519]. You may obtain the new permit in the Forms/Documents web page in
Adobe Acrobat format or you may phone the Office of Water Resource Center at
(202)260-7786 to have a copy mailed to you.

For those ongoing construction projects (i.e., a construction project which started

prior to the effective date of this permit), a complete revised Notice of Intent Form
(NOI) (EPA Form 3510-9) must be submitted within 90 days from the effective date of
the permit in order to obtain coverage. However, applicants who have previously
submitted an NOI for permit coverage prior to the effective date of this permit will not
be required to complete the endangered species certification process as explained
below.

PERMIT REQUIREMENTS:
A NOI form must be submitted to obtain coverage under the permit

The permits authorizes the discharge storm water associated with construction activity
from:

- the States of New Mexico and Texas;

- Indian Country lands in Louisiana, Oklahoma, Texas and
New Mexico (except Navajo Reservation Lands and Ute
Mountain Reservation Lands); and

- oil and gas construction in the State of Oklahoma.
The permit covers storm water associated with construction activity which:
- disturbs at least five acres, or

- disturbs less than five acres, but is part of a larger common

8:09:51 AM
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plan of development or sale with the potential to
cumulatively disturb five or more acres

The most significant changes from the 1992 permits include:

» Permit applicants which start construction after the
effective date of the permit and any facility identified by EPA
as having an impact on endangered species will now be
required to certify that their discharge will not affect listed
endangered species and their habitats. The permit provides a
six step process to assist applicants in pursuing certification:

Step One: Determine if the Construction Site Is
Found Within Designated Critical Habitat for
Listed Species

Step Two: Determine if Listed Species are
Located in the County(ies) Where the
Construction Activity Will Occur,

Step Three: Determine if any Federally Listed
Endangered and Threatened Species May Be
Present in the Project Area

Step Four: Determine if Listed Species or
Critical Habitat are likely to be Adversely
Affected by the Construction Activity's Storm
Water Discharges or Storm Water
Discharge-related Activities.

Step Five: Determine if Measures Can Be
Implemented To Avoid any Adverse Effects

Step Six: If a determination has been made that
construction activity will affect endangered
species, then the applicant must receive
clearance from Fish and Wildlife Services
and/or the National Marine Fisheries Service to
a obtain permit coverage.

 Allows those construction sites under five acres which
designated as causing an impact to surrounding waterways
to obtain coverage under the General permit rather than
having 1o apply for an individual permit.

* A requirement to post at the construction site the permit
number or copy of the NOI if a permit number has not been
assigned; along with a brief description of the project; and

+ Storm water pollution prevention plan performance
objectives have been added.
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BACKGROUND:

The 1987 Congressional Amendments to the Clean Water Act require EPA to control
pollution from storm water discharges. Regulations were finalized by EPA in 1990,
and storm water permits for construction sites disturbing five or more acres were
required starting in September 1992

The EPA’s storm water program, in effect since 1990, has significantly improved the
nation’s surface waters by reducing polluted runoff from urban storm sewers and
numerous industrial activities, including construction sites larger than 5 acres. In 1992,
roughly 46% of water quality impairments were attributed to urban storm water
runoff. Urban storm water can be polluted by sediments, illegal toxic discharges, oil
and grease and other pollutants. This untreated storm water goes through storm
sewers and into waterways.

EPA uses a general permit to provide coverage for construction operations disturbing
5 or more acres. EPA Region 6 receives more than 450 new permit requests a month
and handles about 63% of the nation’s EPA-regulated construction storm water permit
requests.

Region 6 issues storm water permits in Texas and New Mexico. In the other Region 6
states (Arkansas, Oklahoma, and Louisiana), the state conducts the storm water
permitting program.

Al} storm water construction permits expired in September 1997,
ADDITIONAL INFORMATION:

For further information on the NPDES Construction General Permits, call the EPA
Region 6 Storm Water Hotline at 1-800-245-6510.
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